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Unlike Lautrec, Mucha more thoroughly experimented with photography, dressing
up his models with his studio as a stage, “using draperies and jewels. . . . [He] preferred
to improvise while shooting, and was driven by inspiration, creating works for the
future rather than for a specific projé&ifi addition to using photographs as aide-
mémoires for artwork on-demand, Mucha also made photographs to collect images and
ideas for later artwork, using pieces of photographs as well as entire photographs in a
bricolage process, as evidenced by the relationship between the below photographs and
paintings.

Figure 12: Photo reference (left); Alphonse Muchiag Soifright)12°

119 Id.
120 Id.
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Figure 13: Photo reference (left); Alphonse Mucha, Poster for Regional Exhibition
at Ivancice 1913'%

Mucha was a prolific photographer as well as painter.’?? The two art forms appeared
inseparable for him and part of a cohesive art practice. In the above photograph of the
young girl sitting in a white dress (Figure 13, left), Mucha’s gridlines are visible. He
then used them to adapt the photographic image into the colorful poster advertising an
exhibition in Ivancice, Czechoslovakia (then part of the Hapsburg Monarchy) (Figure
13, right).!? Like Lautrec, Mucha used photography as both an exercise of and a step in
his creative process; the photographs both stand on their own as authored images and
are tools for subsequent creativity. They are a kind of “artist reference” essential to
Mucha’s practice without imposing a hierarchy or constraint over later work.

Whereas Mucha created his own photographic references, and Lautrec asked
photographer colleagues to create references for him, Norman Rockwell engaged in yet
a third kind of creative practice employing photographic references for his famous
illustrations. His practice resembled a cinematic director, staging photographs in his
studio with regular photographers whom he hired as part of his studio work.!** As one
curator described Rockwell’s unique photographic practice,

Unlike most illustrators, for whom camera studies are merely visual notes—convenient
shortcuts to accuracy and efficient aids for meeting deadlines—Rockwell went to

121, Id

122. See JIRIMUCHA ET AL., supra note 114.

123.  ARTHIVE, supra note 105.

124.  See RON SCHICK, NORMAN ROCKWELL: BEHIND THE CAMERA 9-12 (2009).
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elaborate lengths to stage images that portrayed his concepts exactly, sometimes
producing as many as a hundred photographs for a single work. This method was key to
the hyperrealism that lay at the heart of his appeal. . . . Working with photographers much
as a director does with a cinematographer, he composed the scene, positioned the camera,
and decided when to shoot, although he rarely looked through the viewfinder or tripped
the shutter himself.!?>

125. Norman Rockwell: Behind the Camera, BROOKLYN MUSEUM,
https://www.brooklynmuseum.org/opencollection/exhibitions/3227 [https://perma.cc/N9TP-GQ8B]
[https://web.archive.org/web/20240124023635/https:/www.brooklynmuseum.org/opencollection/exhibit
ions/3227] (last visited Feb. 14, 2024).
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Figure 14: Norman Rockwell, The Problem We All Live With (top left), Photo reference

for The Problem We All Live With (top right); Photo reference for New Kids in the
Neighborhood (center); Norman Rockwell, New Kids in the Neighborhood (bottom)'2°
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Rockwell was a realist painter and his illustrations are examples of narrative art,
telling stories with pictures.!”” He was interested in ways to visually tell a particular
story, as the above contact sheet for New Kids in the Neighborhood demonstrates with its
approved and rejected images (Figure 14). A regular group of photographers assisted
Rockwell with making the reference photographs. Rockwell then traced the
photographs; he did not draw freehand.'?® The subject and style of Rockwell’s paintings
were sometimes controversial, not only because of the socio-political commentary they
contained, but also because they were commissioned illustrations, some even for
advertisements, and were described by some as “kitschy and cliched.”'? Rockwell
considered himself a commercial illustrator, in fact, and celebration of his artistry and
groundbreaking creative style only occurred decades after the height of his commercial
practice.3®

These are only three examples of cutting-edge and celebrated illustrators who relied
on photographic references to produce their art. Research the practice of photographic
references, and the fact of its ubiquity becomes immediately clear. The variation among
the above examples demonstrates that there is not one way—be it lawful or
normative—to engage in the creative practice. Mucha largely made his own
photographs; Lautrec used photographs made by others; and Rockwell had studio
photographers, whom he employed like assistants. Each artist used photographs
deliberately, both as aide-mémoires to more efficiently render realistic illustrations and
as aesthetic inputs for a final image. The final image often contained parts that
resembled the photograph (or part of it) and also stood alone as original artwork. None
of the artists appeared to assume that the existence of the preexisting photographs
limited the making or use of their subsequent art; to the contrary, they enthusiastically
embraced use of artist references for their illustrations as liberating and creativity-
enhancing.

126.  See SCHICK, supra note 124, at 202-03, 208.

127.  See id. at 9; see also Rebecca Fulleylove, Discover Norman Rockwell’s Reference Photos for His Most
Famous Paintings, GOOGLE ARTS & CULTURE, https://artsandculture.google.com/story/discover-norman-
rockwell-s-reference-photos-for-his-most-famous-paintings/iALCpe8ICP9QJg  [https://perma.cc/VK75-
2T9F]  [https://web.archive.org/web/20240124024156/https:/artsandculture.google.com/story/discover-
norman-rockwell-s-reference-photos-for-his-most-famous-paintings/iALCpe8ICP9QJg] (last visited Feb.
14, 2024).

128.  Michael Zhang, The Photographs Norman Rockwell Used To Create His Famous Paintings, PETAPIXEL
(Dec. 27, 2012), https://petapixel.com/2012/12/27/the-photographs-norman-rockwell-used-to-create-his-
famous-paintings/ [https://perma.cc/6Q6W-6K92]
[https://web.archive.org/web/20240124024529/https:/petapixel.com/2012/12/27/the-photographs-
norman-rockwell-used-to-create-his-famous-paintings/]; see also SCHICK, supra note 124, at 10-12.

129. Claire O'Neill, Norman Rockwells Cast of Characters Revealed, NPR (Nov. 29, 2009),
https://www.npr.org/sections/pictureshow/2009/11/rockwell.html [https://perma.cc/9KHQ-GTDV]
[https://web.archive.org/web/20240124024722/https:/www.npr.org/sections/pictureshow/2009/11/rock
wellhtml]. It is not clear why the commercialization of art should be controversial. We have found no
evidence that Rockwell told stories with his commercial images that he would not be interested in telling
otherwise.

130.  Id
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What do these practices have to do with Warhol and the Prince Series? A couple of
points are pertinent. First, there is variation among artists—some make their own
photos, some use photos made by others—and the art made from “use as an artist
reference” can vary widely. Based on that diversity of practice and outcome, it is wrong
to assume one and only one legal result (an infringing “stylized derivative”) from “use
as an artist reference,” whether used with permission or otherwise. Second, the practice
of using photographs as an “artist reference” predated any formal copyright or contract
rules between photographers and other artists, which rules presuppose licensing terms
that likely did not arise until after the 1976 Act when the derivative work right was first
broadly construed. Warhol was participating in that practice, established by his
commercial illustrator predecessors. Whether he knew of the VF Invoice is largely
beside the point if we take seriously this history of “use as an artist reference” as
fundamental to twentieth-century art. Warhol was making his own work using a
photograph as an “artist reference” and his art was meant to stand alone.

The practice of using photographic artist references is deeply embedded in the visual
arts from the early days of photography. The Supreme Court’s overreliance on the
agreement between Goldsmith and Vanity Fair (and not with Andy Warhol, notably)
to create a legal hierarchy between the works undermines the important, historic
practice between artists that understands the works as independent. By insisting that
our twenty-first century copyright regime deem the new artwork “derivative” when
published on a magazine cover, it subordinates the new artwork to the preexisting one
when that is not what history tells us was the practice. This result is nonsensical,
especially in light of the commercial examples of Mucha, Lautrec, and Rockwell, all of
whom made images for advertisements and journalistic illustration. Further, it is not
what the 1984 agreement says.®! And, in context of art history and practice, it cannot

131.  The VF Invoice could be read in several ways. As we explain infra Part III.C, we think the best
interpretation is that Warhol was given access to and permitted to use the Goldsmith photograph to make
any number of illustrations—that is consistent with the above-described history—and VANITY FAIR was
permitted to publish one of those illustrations in its 1984 November issue. The practice of “use as an artist
reference” (and the data from contemporary photographers in Part III) strongly suggest that Warhol’s art
made by reference to the photograph was wholly his own, as long as it was aesthetically distinguishable and
not a mere copy of Goldsmith’s work.

To be sure, this case could have been litigated as a contract dispute instead of as a copyright
infringement case. But Goldsmith did not threaten Condé Nast with a lawsuit (be it contract or otherwise).
See Karol, supra note 24. Goldsmith threatened AWF instead with a copyright infringement claim that the
Prince Series was an infringing derivative work. Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith,
598 U.S. 508, 513 (2023). In that posture, the resulting declaratory judgment action brought by AWF
understandably defended the Warhol art from being rendered unlawful (and thus uncopyrightable without
Goldsmith’s permission). This presumably would have been pursuant to § 103(a) of the Copyright Act. See
Anderson v. Stallone, 11 U.S.P.Q.2d 1161 (C.D. Cal. 1989) (holding that an unauthorized screenplay about
Sylvester Stallone’s Rocky character is an infringing derivative work of the character Rocky and thus not
entitled to copyright protection by screenplay author under § 103(a)); Pickett v. Prince, 207 F.3d. 402 (7th
Cir. 2000) (holding that an unauthorized derivative of Prince’s symbol—made into a guitar—cannot be
copyrighted by guitar designer under § 103(a)). There is some debate about the reach of § 103(a) when the
secondary work is not pervaded by or intermingled with the unlawfully used work. See Anderson, 11
U.S.P.Q.2d at 1168 (discussing dispute in legislative history). But that situation does not easily apply to the
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be what the agreement meant—not for Andy Warhol, the artist whose use of artist
references was as legendary as they were varied and persistent.!3

None of this is to suggest that copyright law should yield to artistic practice and
history. But, of course, when copyright is supposed to further creativity and support
artistry, one wonders: Why not yield? To be sure, practices change and norms evolve.
Between 1984, when Warhol made his Prince Series, and 2016, when Condé Nast ran a
second article about Prince with a Warhol on its cover, the use of artist references

Prince Series, given it is not a work (unlike a compilation or collective work) easily separable into Goldsmith’s
photograph and Andy Warhol’s art. The upshot is that Goldsmith initially sought through her counterclaim
to invalidate AWF’s copyright in the Prince Series, preventing AWF from licensing the works without
permission from Goldsmith. Amended Answer of Defendants, Amended Counterclaim of Lynn Goldsmith
for Copyright Infringement and Jury Demand at 105, Andy Warhol Found. for the Visual Arts, Inc. v.
Goldsmith, 382 F. Supp. 3d 312 (S.D.N.Y. 2019) (No. 17-cv-02532-JGK); accord Samuelson, supra note 14, at
531-42 (discussing this point at length).

132, Francisco, supra note 5 (describing Warhol’s use of Polaroids in his early portraiture). “At the same
time, he treated photography as both a reference tool for painting and an artistic medium of its own.” Id. at
3; see also Thomas Crow, From the Archives: Saturday Disasters: Trace and Reference in Early Warhol, ART IN AM.
(Jan. 1, 1987), https://www.artnews.com/art-in-america/features/archives-saturday-disasters-trace-
reference-early-warhol-63578/ [https://perma.cc/FWH4-RQ5Z]
[https://web.archive.org/web/20240215175454/https://www.artnews.com/art-in-
america/features/archives-saturday-disasters-trace-reference-early-warhol-63578/] (describing Warhol’s
use of photos he made, photos made for him, and photos he selected from other media to incorporate into
his artwork, some silkscreens, some collages, and others tracings); George Porcari, Who Shot Marilyn?
Photography, Film and Andy Warhols Silkscreens of Marilyn Monroe, LIGHTMONKEY (2015),
https://www.lightmonkey.net/who-shot-marilyn [https://perma.cc/9AZ3-DAHU]
[https://web.archive.org/web/20240128174723/https://www lightmonkey.net/who-shot-marilyn]
(describing the use of Gene Kornman’s publicity photograph of Marilyn Monroe for her performance in
Niagara as part of Warhol’s death series). For the digital image of the original Kornman photograph with
Warhol’s crop marks, resembling the way he cropped the Goldsmith photograph of Prince, see Fig 3. This
1953 Publicity Photograph of Marilyn Moroe by Photographer Gene Korman, Bearing Andy Warhol’s Crop Marks,
Was the Source Image for Warhol’s Marilyn Series. / Beyond Pop’s Image: The Immateriality of Everyday Life, UNIV.
OF MICH. LIBR., https://quod.lib.umich.edu/b/bulletinic/x-03101-und-03/03101_03
[https://perma.cc/87JK-XBKV] [https://web.archive.org/save/https://quod.lib.umich.edu/b/bulletinic/x-
03101-und-03/03101_03] (last visited Feb. 15, 2024). For further discussion of Andy Warhol's persistent use
of photographs as potentially infringing, see Kate Donahue, Andy the Appropriator: The Copyright Battles You
Won't Hear About at the Whitney’s Warhol Exhibit, COLUM. J.L. & ARTS: JLA BEAT (Aug. 2, 2019),
https://journals.library.columbia.edu/index.php/lawandarts/announcement/view/112
[https://perma.cc/K9CQ-YX2K]
[https://web.archive.org/save/https://journals.library.columbia.edu/index.php/lawandarts/announcement
/view/112]. Art historians describe Warhol's use of the photograph as a “memory” or “memorial” and thus a
comment on photography and its subject. See Thomas Crow, From the Archives: Saturday Disasters: Trace and
Reference in  Early Warhol, ART IN AM. (Jan. 1, 1987), https://www.artnews.com/art-in-
america/features/archives-saturday-disasters-trace-reference-early-warhol-63578/
[https://perma.cc/FWH4-RQ5Z]
[https://web.archive.org/web/20240215175454/https://www.artnews.com/art-in-
america/features/archives-saturday-disasters-trace-reference-early-warhol-63578/] (describing Warhol’s
process of making his Marilyn series which “coincide[d] with [his] commitment to the photo-silkscreen
technique . . . [in which] [t]he screened image, reproduced whole, has the character of an involuntary trace:
it is a memorial in the sense of resembling memory, which is sometimes vividly present, sometime elusive,
and always open to embellishment as well as loss”).
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might have changed.’®® Our point here is that ignoring all of this history and the specific
contexts in which these artistic practices arise partakes in a kind of vacuous copyright
formalism that does not serve copyright’s purposes.* And in this case, it also results in
more confusion than clarity.

Part III below describes the practices of contemporary working photographers,
which we think sheds light on what the VF Invoice intended to accomplish and what
Warhol reasonably thought he could do with the Goldsmith photograph. Those
practices reaffirm the freedom to use artist references in many circumstances and not
always to produce licensed “derivative works” in the legal sense. The varied practices
also inject more nuance into the above-described examples, especially concerning the
reasons why permission and payment may be sought.!® As Part III explains, most
photographers work within a reproduction right paradigm—one that limits making a
“substantially similar” copy that is a market substitute for their photograph. They do
not describe a derivative work scheme that broadly construes the adaptation right and
brands as illegal new art made from the use of (or reference to) older art. In this
framework, an “artist reference” is a creative tool and its use is rarely considered
copyright infringement without an independent evaluation of the new work’s aesthetic
form and purpose. Photographers care about the subsequent art’s message and what it
looks like when assessing prohibited or permitted uses of their photographs. And this
is different from whether use as an artist reference—a tool of creativity providing
access to materials and services—should be paid for or credited in the manner one
might compensate a collaborator or employee. As Part III describes, the use of an “artist
reference,” even in the face of an agreement for the use, is not the same as preparing a
derivative work.

133.  For a discussion about the changing nature of photography as an art form within the framework
of copyright law in the digital age, see Silbey et al., supra note 6.

134, Formalism (and textualism) may simply be the way of the current Supreme Court, in many
domains, not just intellectual property law. But that does not make it well-reasoned law or good policy. See,
e.g, Star Athletica, L.L.C. v. Varsity Brands, Inc., 580 U.S. 405, 415, 417 (2017) (interpreting and applying
copyright law’s “useful articles” doctrine based on the statutory definition that largely repeats the words in
the statute, calling the application “straightforward” and citing the OED in support); see also Daniel Hemel,
The Problem with that Big Gay Rights Decision? It's Not Really About Gay Rights, W ASH. POST. (June 17, 2020),
https://www.washingtonpost.com/outlook/2020/06/17/problem-with-that-big-gay-rights-decision-its-
not-really-about-gay-rights/ [https://perma.cc/ GW3V-P5MS]
[https://web.archive.org/web/20240317215042/https://www.washingtonpost.com/outlook/2020/06/17/p
roblem-with-that-big-gay-rights-decision-its-not-really-about-gay-rights/].

135.  The data in Part III does not purport to speak to practices before the 1980s, when many of the
photographers interviewed began their careers.
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III. CONTEMPORARY PHOTOGRAPHER PRACTICE

A. THE CASE AND OUR CASE STUDY

The industries at the heart of the Warhol decision are commercial photography
(Lynn Goldsmith), print media (Vanity Fair and Condé Nast), and contemporary art
(Andy Warhol). Each industry deals with copyright law in its own specific manner.
Copyright law may apply equally to each, but separate creative communities and the
industries supporting them often develop separate norms and practices concerning
permissive and prohibited copying—despite copyright law’s formal rules.’*¢ In a study
we conducted several years ago, we learned from professional photographers how they
adapted their aesthetic and business practices, including reliance on copyright, given
new digital age affordances. In particular, we learned from a variety of photographers
how the internet was challenging established business expectations.’” We published
several articles describing that research, which focused on different aspects of
contemporary photography practice, including: how photographers understand the
benefits of copyright law; when copyright law works and does not work for them; how
photographers manage the sometimes conflicting rights between the subjects of their
photographs and the photographers’ own copyright in the photographs; and
photographers’ views on what makes excellent photography, as opposed to what is
simply “original” and protectible under copyright law.!3

The dispute between Lynn Goldsmith and the Andy Warhol Foundation (“AWF”)
is an opportunity to return to our data to better understand the real questions the
Warhol Court granted cert to decide: whether Condé Nast’s 2016 use of Warhol’s

136.  JESSICA SILBEY, THE EUREKA MYTH: CREATORS, INNOVATORS, AND EVERYDAY INTELLECTUAL
PROPERTY (2014) (analyzing data from over fifty interviews with a range of artists and scientists about diverse
copyright, patent, and trademark practices). The composition of Panel I of the 2023 Kernochan Center for
Law, Media and the Arts’ Symposium, to investigate the approaches to the derivative work right in the
motion picture, music, publishing, and photography industries, itself reflects this reality.

137.  We do not claim that the photographers we interviewed are representative of all working
photographers, or that we agree with their views, or that their views necessarily represent the state of the
law leading up to the Warhol decision. What we can do is present the variations we noticed across the range
of in-depth interviews we conducted. Our research methodology is explained in our publications cited supra;
the interviews were stratified among photographic genres and business models to produce as much variation
as possible so that when themes emerged, we could feel confident the themes were not idiosyncratic of
individuals but representative of shared practices, behaviors, and beliefs. For a list of all the photographers
interviewed, see JESSICA SILBEY, AGAINST PROGRESS: INTELLECTUAL PROPERTY AND FUNDAMENTAL VALUES
IN THE INTERNET AGE 325-33 (2022).

138.  Silbey et al., supra note 6; see also Jessica Silbey, Control over Contemporary Photography: A Tangle of
Copyright, Right of Publicity, and the First Amendment, 42 COLUM. J.L. & ARTS 351 (2019) (describing how
contemporary photographers prioritize their own First Amendment rights over their subjects’ right of
publicity and privacy as part of a stewardship of identity and image); Silbey, supra note 6 (describing how
contemporary photographers’ claims for originality, protection against infringement, and demands on the
public domain do not align with canonical copyright doctrine). For more on the history of copyright interests
of photographic subjects (or lack thereof), see Eva E. Subotnik, The Author Was Not an Author: The Copyright
Interests of Photographic Subjects from Wilde To Garcia, 39 COLUM. J.L. & ARTS 449 (2016).
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Orange Prince on its cover—without permission from or payment to Goldsmith—is fair
use or otherwise infringes Goldsmith’s right to prepare derivative works of her
photograph.’®® (This is already an awkward question because Vanity Fair did not
prepare the so-called “derivative work” in 1984, Warhol did. But it was Vanity Fair who
paid Goldsmith $400 in 1984 for (presumably) Warhol's use as “artist reference.”
Whether Warhol knew of the fee or agreement between Goldsmith and Vanity Fair
remains unknown.) What did permission to use as an “artist reference” guarantee
Warhol in 1984 and thereafter? The Supreme Court decided that the use of the “artist
reference” extended only to the preparation of the contribution to the 1984 magazine
because it interpreted the invoice as a limited license to prepare a derivative work for
a single purpose. This conclusion conflicts with existing copyright law and artistic
practices.

Copyright law does not necessarily deem all resulting uses from an “artist reference”
to be “derivative works.” Derivative works are certain kinds of adaptations that are
statutorily enumerated;'*® courts must determine that the resulting work fits within the
definition of a “derivative work.”*! In other words, not all adaptations of the original work
infringe the derivative work right; some may be non-infringing works or “fair uses.” An
infringement determination requires identifying a derivative work, which requires the
predicate evaluation (or “interpretation”) of the images made by reference to the
original work. The Warhol Court avoided that predicate aesthetic evaluation (e.g., a
comparison of Orange Prince with the Goldsmith photograph),'#? eschewing what it
considered inappropriate art criticism as part of its legal determination, which
compounded the error at the court of appeals.'*® But by conflating “use as an artist
reference” with preparing a “derivative work,” the Court assumed the answer to the

139.  For a procedural history of the Warhol case, see Samuelson, supra note 14.

140. 17 U.S.C. § 101 (defining “derivative work”).

141.  To be sure, the existence of a license that describes works prepared under it to be derivative works
may be good evidence that the parties intended that result. But if a license describes the right to prepare
derivative works, and the resulting work is a fair use, that does not make the resulting work a derivative
work that is permitted solely pursuant to the license. As the Supreme Court has said, “[W]e reject [the]
argument that . .. request for permission to use the original should be weighed against a finding of fair
use. ... [T]he offer may simply have been made in a good-faith effort to avoid. .. litigation. If the use is
otherwise fair, then no permission need be sought or granted. Thus, being denied permission to use a work
does not weigh against a finding of fair use.” Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 585 n.18
(1994).

142.  Justice Kagan in dissent chastises the majority on just this point. “The majority does not see it.
And I mean that literally. There is precious little evidence in today’s opinion that the majority has actually
looked at these images, much less that it has engaged with expert views of their aesthetics and meaning.”
Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 598 U.S. 508, 574 (2023) (Kagan, J., dissenting);
see also supra notes 93-94 and accompanying text (describing, in our view, the flimsy nature of the aesthetic
analysis that does exist in the Court’s majority opinion).

143.  See supra Part I (critiquing Second Circuit opinion).
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aesthetic question it claimed to avoid. And it did so on the erroneous factual assumption
that “use as an artist reference” is a license to prepare a derivative work.!**

Explanations of contemporary photography practices described below contradict
that assumption. Hopefully, future courts will not repeat the Supreme Court’s mistake.
Evidence from past practice relying on artist references!*®> and from contemporary
practice described below confirm that both the resulting images’ form and function—
not just the fact that an artist reference was used—can usefully determine whether a
copyright license is necessary from working photographers. An overly formalistic
reliance on an existing agreement to use an artist reference does not answer the
question at the heart of Warhol—neither for photographers nor for artists who, like
Warhol, rely on artist references.

B. VARIATIONS OF USES AS ARTIST REFERENCES

Despite the diverse forms of work and experience, the photographers we
interviewed drew some consistent distinctions between adaptive reuses that, in their
views, required permission and those that did not. As described more fully below,
reuses that did not require permission—even when employing the photograph as an
“artist reference”—were those that resulted in art that was sufficiently distinct from the
old work and was truly the new artist’s “own.” What this means will be elaborated
below, but in general it means the old work may be recognizable in the new work!#6
but does not predominate. The old work may be a component of the new work, but the
new work has a new character evidenced by the new artist’s individual efforts and craft.
While this might sound impossibly subjective, it also reflects existing aspects of the
legal line between infringing derivatives and non-infringing fair uses.'#”

144.  Whether the VF Invoice in this case was such a license—and if so, the scope of its terms—could
have been the subject of factual and legal analysis below. Instead, the Court accepts haphazard waivers of
scope by Goldsmith’s counsel in her Supreme Court brief and at oral argument, changing the focus of the
litigation at the last possible moment. See Samuelson, supra note 14. Until that point, AWF’s lawyers were
rational to believe they were litigating a case about whether the Prince Series works were fair uses or infringing
derivative works, not whether the single use of the Orange Prince on the 2016 magazine cover, which AWF
authorized Condé Nast to publish, was otherwise lawful under the 1984 agreement between VANITY FAIR
and Goldsmith.

145.  See supra Part II.

146.  This undermines the thrust of the Second Circuit’s recognizability principle. See Andy Warhol
Found. for the Visual Arts, Inc. v. Goldsmith, 11 F.4th 26, 42 (2d Cir. 2021).

147.  See, e.g, Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994) (“The central purpose of this
investigation is to see...whether the new work merely ‘supersede[s] the objects’ of the original
creation . . . or instead adds something new, with a further purpose or different character, altering the first
with new expression, meaning, or message; it asks, in other words, whether and to what extent the new work
is ‘transformative.’. .. Such works lie at the heart of the fair use doctrine’s guarantee of breathing space
within the confines of copyright.” (alteration in original)); see also Authors Guild v. Google, Inc., 804 F.3d
202, 214 (2d Cir. 2015) (“In other words, transformative uses tend to favor a fair use finding because a
transformative use is one that communicates something new and different from the original or expands its
utility, thus serving copyright’s overall objective of contributing to public knowledge.”); Blanch v. Koons,
467 F.3d 244, 252 (2d Cir. 2006) (accepting evaluation of Koons art not simply “repackag[ing] Blanch’s ‘Silk
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Moreover, we think the data from contemporary photographers is both more
objective and more complex than current law. That is, explainable rules as norms exist
according to photographers for when permission is required and when it is not, but
they are more nuanced than the statutory definition and common law elaboration of
“derivative work.” Whether these internal community norms should be the legal rules is
a different question—good reasons exist not to adhere to all the norms of the
professional photographer community (or any particular community, for that matter).
But they are nonetheless instructive to explain the error in Warhol and to guide future
disputes by providing context for the ubiquitous practice on which art and creativity
rely.

The photographers’ practices are both overinclusive and underinclusive as to what
would count as an infringing adaptation under law. The overinclusiveness presents
significant First Amendment problems that copyright fair use is designed to avoid. And
the underinclusiveness should give future courts pause as to whether “use as an artist
reference” means anything but mere “use,” which is not, by itself, infringement.

According to the photographers, several conditions required permission and
payment. These include when a reuse is (1) a pure commercialization of the exact or
near-exact image (e.g., reuse beyond the scope of a previous license); (2) by someone
who is—or whose use will be—morally repugnant to the photographer; or (3) by a big
for-profit company which regularly licenses images, should know better, and can pay.
In the second and third conditions, distaste for the identity of the secondary user is a
factor, which is not part of copyright infringement analysis for good reason: Enabling
critical reuses and facilitating diversity of expression about and with the prior work is
a core function of fair use to prevent copyright law from becoming a mechanism of
censorship. The first condition describes infringement of the reproduction right and
does not usually describe an adaptive use (i.e., the preparation of a derivative work)
that adds additional original copyrighted expression. We provide examples of each
condition; the examples also include acceptable reuses that resemble historic use as an
“artist reference” described above in Part II.

Sandals,” but ... employ[ing] it ‘in the creation of new information, new aesthetics, new insights and
understandings.” (alteration in original)); Castle Rock En’t., Inc. v. Carol Publ’g Grp., Inc., 150 F.3d 132, 142
(2d Cir. 1988) (“If ‘the secondary use adds value to the original—if [copyrightable expression in the original
work] is used as raw material, transformed in the creation of new information, new aesthetics, new insights
and understandings—this is the very type of activity that the fair use doctrine intends to protect for the
enrichment of society.” (alteration in original)) (quoting Pierre N. Leval, Toward a Fair Use Standard, 103
HARV. L. REV. 1105, 1111 (1990)). Even the Warhol Court distinguished transformation for the purpose of fair
use from adaptation for the purpose of preparing derivative works. “To preserve the copyright owner’s right
to prepare derivative works, defined in § 101 of the Copyright Act to include ‘any other form in which a work
may be recast, transformed, or adapted,’ the degree of transformation required to make ‘transformative’ use
of an original work must go beyond that required to qualify as a derivative.” Andy Warhol Found. for the
Visual Arts, Inc. v. Goldsmith, 598 U.S. 508 (2023); ¢f. Dr. Seuss Enters., L.P. v. ComicMix LLC, 983 F.3d
443, 454 (9th Cir. 2020) (noting new work failed to “possess[] a further purpose or different character, [and
instead] paralleled [the original work’s] purpose.... Absent new purpose or character, merely
recontextualizing the original expression by ‘plucking the most visually arresting excerpt[s]’ of the
copyrighted work is not transformative”).
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1. Exact or Near-Exact Copies

Most relevant to Warhol itself, photographers describe being paid when their photos
are used explicitly as the basis of an illustration or magazine cover that would be a
realistic rendering of the photo, albeit in a new form. For example, Rick Friedman, a
commercial photographer and photojournalist, mentioned that he “used to get these
wonderful assignments from the old Wall Street Journal. Remember they used to have
all the dot...drawings? ... They would hire us for a magazine day rate to go do
that.”® He remarked more generally that “people buy photographs to use to be the basis
of a drawing.”"® This practice frequently extended to uses for magazine covers: A well-
known magazine publication had “covers that would be drawings. And the drawing
would be based on a photograph, and the photographer would get paid the same thing
as if the cover ran as a photograph.”°

This practice provides some evidentiary support for what the Supreme Court says
in Warhol: “A photographer may . .. license her creative work to serve as a reference
for an artist, like Goldsmith did in 1984 when Vanity Fair wanted an image of Prince
created by Warhol to illustrate an article about Prince.”> But Rick expressly described
illustrations that are near-exact copies of the original photograph in a different
medium. The photograph is used as an aide-mémoire (i.e., photograph to dot-drawing,
or photograph to painted portrait).

More particularly, Rick’s example is of both conditions one and three above. He
described a near-exact copy of the photograph in a commercial context and a newspaper
or magazine that regularly pays photographers for use of their photographs. Many
photographers confirmed Rick’s perspective, complaining when the second work was
a near-exact copy of their photograph. For example, Noreen, a photojournalist,
described a time she actually sued a painter for creating a “painted version of a photo
that [she] had taken.”'? It was done in “photorealistic” style that “[1Jooked like my
photo,” and the painter was actually selling it. Eventually the case settled for a monetary

148. Interview with Rick Friedman, in Bos., Mass. (Sept. 12, 2016). These illustrations are called
“hedcuts.” For a description of the practice, see Hedcut, WIKIPEDIA, en.wikipedia.org/wiki/Hedcut
[https://perma.cc/D5BK-GVJ4]
[https://web.archive.org/web/20240128190144/https://en.wikipedia.org/wiki/Hedcut] (last visited Feb. 15,
2024); see also Francesco Marconi et al., What’s in a Hedcut? Depends How It's Made.,\W ALL ST. J. (Dec. 16, 2019),
https://www.wsj.com/articles/whats-in-a-hedcut-depends-how-its-made-11576537243
[https://perma.cc/N2C6-TNGL]
[https://web.archive.org/web/20240128191522/https://www.wsj.com/articles/whats-in-a-hedcut-
depends-how-its-made-11576537243]. Some of the photographers we quote and refer to herein permitted us
to use their names; others requested pseudonyms. See Silbey et al., supra note 6, at 276. In order to adopt a
consistent convention in referring to them, we often use first names in the following discussion.

149.  Interview with Rick Friedman, supra note 148.

150. Id

151.  Andy Warhol Found. for the Visual Arts, Inc., 598 U.S. at 535.

152.  Interview with Noreen (pseudonym), in N.Y.C., N.Y. (July 21, 2017).
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sum and an agreement that “if he ever exhibited it again, he had to put that. .. mine
was the reference image.”> We return to the importance of attribution below.

The situation in Warhol concerned a large for-profit company (Condé Nast) that
regularly licenses images, should know better than to use a photograph without asking
permission (according to the photographers we interviewed), and thus should pay
(condition three above). But it does not clearly capture the first condition: a pure
commercialization of the exact or near-exact image, because that issue was disputed by
the lower courts until the Supreme Court avoided the question. The next section
expands upon how photographers engage in aesthetic evaluation to determine whether
exact or near-exact copies were made, which would (to them) determine whether
permission to use their photographs was necessary. On this issue (of exact or near-exact
copying), professional photographers express a range of attitudes and practices, and
their demand for control or their acquiescence depends on the context, including the
identity of the licensee and the nature of the use.>*

2. From Shepard Fairey To Warhol: Commercial Use or Art?

To test professional photographers’ tolerance for reuse of their photographs beyond
exact or near-exact reproductions, we asked whether they thought Shepard Fairey
should have asked permission to use the AP photograph of Barack Obama for Fairey’s
“Hope” poster.!>

Figure 15: Shepard Fairey poster (left); AP photo/photo credit: Mannie Garcia,
(right)

153. Id

154.  For more examples of the kind of tolerated uses by photographers of substantially similar copies
of their photographs, see Silbey, supra note 6, at 437-40.

155.  For more about this dispute, see David Kravets, Associated Press Settles Copyright Lawsuit Against
Obama ‘Hope' Artist, WIRED (Jan. 12, 2011), https://www.wired.com/2011/01/hope-image-flap/
[https://web.archive.org/web/20240128192935/https://www.wired.com/2011/01/hope-image-flap/].
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This question drew a range of responses anchored in the context and nature of the use
as well as the identity of the user.

Many photographers explained that the context of the use mattered to them,
whether the copy was exact or altered. For example, Kim Lorraine said: “If someone
took a picture that inspired them to create a poster to help an institution, like, or to
help bring awareness, like say cancer, or anything . . . I would probably be fine with it,
and I'd probably feel proud that that created that much emotion that people would want
to use my image for the purpose of inspiring others to help.”*¢ But, Kim noted, “If it
was used and transformed to something for someone just to make money, I would
probably be ticked off . . . I would probably still reach out to the person who used it, for
whatever inspiration . . . but I'd probably say, ‘Hey, that’s not cool, but I'm cool with it,
because you're doing a really good thing, and I'm gonna back you, and I'm happy to back
you, just give me attribution, that this is my picture.”> Here we see acquiescence in
uses that advance causes that the photographer supports and a critique of “pure
commercial” uses without a further admirable purpose (in the photographer’s view),
which she will not constrain but for which she still wants credit.

Absent straightforward market substitution, photographers drew both purposive
and aesthetic distinctions, and they were conscious of the challenges of doing so.
Recognizing that the line between permitted and prohibited uses is fuzzy and often
personal, some photographers defaulted to permissiveness for the sake of art—itself a
laudable purpose. For example, Ali Campbell noted specifically that “I don’t have a
particularly hard-line stance” and underscored that her “general attitude is I'm like
everyone should be making art.”>® But then she offered a contrast that resonated with
other photographers:

(I]f someone were to lift my photos and use ‘em in like a Breitbart news article, I'd be livid,
like, right? Because I'd be like, T don’t want to have any association with that.” Or if
someone were to do something that was like really, you know, disparaging, or really
bigoted, I'd be really, really upset, whereas if someone’s like, T included this in a painting,’
or like T drew somebody from one of your photos,” and like it doesn't really bother me,
‘cause I'm like . . . Thumbs up. Yeah. Exactly . . . because I think, it just, if it's encouraging
other people to do creative work, that’s good, that’s, you know, that’s fine with me.'>

Another photographer, Andy Levine, explained his view in terms of inspiration and
the freedom to be inspired. “I would never rip off the same idea, but . . . as an artist, I
think you gotta, you know, every artist is inspired by a bunch of other artists, and some,
you know maybe someonell be inspired by something I would do, like, it’s fine.” If
the purpose is to make new art, that purpose receives deference from photographers.

156.  Interview with Kim Lorraine, in N.Y.C., N.Y. (June 22, 2016).

157. Id
158.  Interview with Alison Campbell, in Bos., Mass. (Feb. 4, 2017).
159. Id

160. Interview with Andy Levine, in Norwood, Mass. (June 20, 2017).
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Some photographers went further. When we asked “have you had experience of
people manipulating your work . . . doing some kinda transformation to it,” Alejandro
said he was “a little flattered” by “good artists” who are “inspired by [his] image” and
make it into a new and valuable work.!¢! The difference for him and Andy (as compared
to other photographers we spoke with), however, is that none of these inspired uses
were, in their eyes, commercially exploiting their work “per se.”¢2 With respect to one
such incident, Alejandro said “they were good artists . . . and they took one image of
mine and they made it, they said, you know they were inspired by this image, and they
took some other image, and . . . I'm like, ‘All right, you know, they're not selling it per
se.”163

What does “selling it per se” mean? Alejandro gave examples: “If theyre trying to
sell a sweater with my image on it, that'd be a problem. If it’s an educational institution,
I don’t care.”®* Direct exploitation of the photograph as such is objectionable, but in
service to a good cause or using it to make new or “good” art is okay (even
“flattering”).!®> To our copyright scholar ears, the aesthetic distinction Alejandro and
Andy make here resembles early articulations of the originality standard in which
7166 and include efforts or

)«

original works of expression contain the artist’s “personality
aspects that are “recognizably [their] own.”¢” These photographers are not concerned
that the second work is merely based on or adapted from the first one.!®® They probe
further about the nature of the new art and the context of its use.

Some photographers, like Alejandro, still described Shepard Fairey’s “Hope” poster
as borderline misappropriation, however. The analogy they drew was to controversies
concerning music sampling—that is, clearly taking from another and layering your
own work on top.'*” This kind of borrowing elicited a range of responses, some very
permissive and others more critical. Linda, an editorial and fine art photographer,

explained that inspired adaptations by fellow travelers in the professional photographic

161.  Interview with Alejandro (pseudonym), in N.Y.C, N.Y. (July 10, 2017).

162. Id
163. Id
164. Id

165.  Neither was true in the above examples from Rick and Noreen. Both were art reproductions
(described as “photorealistic”), not new art.

166.  Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 250 (1903).

167.  “All that is needed to satisfy both the Constitution and the statute is that the ‘author’ contributed
something more than a ‘merely trivial’ variation, something recognizably ‘his own.” Alfred Bell & Co. v.
Catalda Fine Arts, Inc., 191 F.2d 99, 102-03 (2d Cir. 1951) (citing Chamberlin v. Uris Sales Corp., 150 F.2d
512 (2d Cir. 1945)). For an exploration of the originality requirement and photography, see Eva E. Subotnik,
Originality Proxies: Toward a Theory of Copyright and Creativity, 76 BROOK. L. REV. 1487 (2011).

168.  Bleistein and its progeny concern originality as a threshold for copyright protection, and not
whether an original derivative work infringes upon the work on which it was based. But it is interesting to
us that the originality standard is invoked by professional photographers as one way to distinguish between
permitted and prohibited copying. In our interviews with photographers, they suggest that if the second
work appears to have sufficient authorship, the use of the first work is fine.

169. We find the music sampling analogy intriguing and think the range of debates in music copyright
potentially fruitful in this context.
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community are not problematic. For example, restaging a similar scene in a new
location, if performed by a working photographer, does not trouble Linda “cause
theyre doing their own thing. Theyre actually working.... Theyre not taking
someone else’s work. . . . I guess, it's continuing a conversation, like borrowing your
beats, like sampling. . .. [[]t’s like a new song.””° For Linda, what is important is that
new art is being made, a laudatory practice. This was a persistent theme in the
interviews.

Linda is bothered, however, if non-photographers take her work instead of paying her.
She acknowledged that one can get caught up in

questions of how many notes they actually [laughs] sampled, and like it’s a technicality,
but I think the wuse of images without permission is confusing to me
because, . . . photography’s many things to many people, and for me, my website, . . . it’s
like my portfolio online, but . . . all these other people that used the work are basically not
paying me to go take those photos. Theyre not paying another photographer to go take
those photos . . . they're not generating more work for photographers.'”!

Like Rick, Noreen, and Alejandro above, Linda described market substitution as a
problem but embraces (or begrudgingly accepts as “confusing”) the possibility of being
lenient with art made from other art.

Some photographers went as far as to insist that unauthorized use was necessary for
art itself, but that making art has to be the purpose of the use. Lee Crosson explained:

[ think it’s a question of intent. . . . What is the person trying to do .. . ? In [the] case [of
a student using a photograph in a PowerPoint presentation], I would have no problem at
all. That would flatter me and nothing else . ... [T]his is a conversation that needed to
happen, and I think this is really the only way that it would've happened.

When asked about a situation in which the copier had asked permission and the
photographer had said no, but the copier went ahead and did it anyway, Crosson
replied,

I think it would make it more powerful art. You know. I wouldn’t wanna be that person.
But it would make it more powerful art . . . . [ don’t know what I would say [if asked]. But
that would destroy it. ... [T]he conversation goes away. ... F. Scott Fitzgerald has this
great quote that I return to time and time again . . . “The test of a first-rate intelligence is
the ability to hold two opposed ideas in the mind at the same time, and still retain the
ability to function.” And I think that’s got applications everywhere. So . .. OK, I think it’s
almost necessary to be pissed about this [unauthorized copying], but. .. at the same
time . . . I want to be able to say what I want to say, and when I want to say it, and this is
a consequence of it, you know. And the law . . . it’s impossible for that to be made around
one single person, and that is essentially the expectation you're saying, like, “I don’t want

170. Interview with Linda (pseudonym), in N.Y.C., N.Y. (Nov. 30, 2016).
171 Id
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this to happen to me,” but the implications of that not being able to happen I think are far
more damaging, and far more wide-reaching.'”2

These are hard, uncomfortable distinctions, and photographers struggle with them. But
for many the default is to let the art happen.

3. Attribution

Photographers sometimes distinguished between requiring permission and simply
providing attribution. Alejandro joined the chorus that drawing lines is hard and raised
the common concern of attribution. Talking about Shepard Fairey again, he said:

Like he’s [Shepard Fairey] creating something new, right?...But it's not entirely
new . . . there’s gotta be a nod at, there’s gotta be something to the artist, or the original
work that was, I would call it appropriated from. You know, because it did not exist before.
And, OK, you have put another layer on top of it. It’s like sampling tracks, right? But you
still have to acknowledge that there is a creator—I mean, it’s like, you know, do you do
“copyright so-and-so with permission from artists, blah blah blah,” I mean that’s a way to
do it.I”?

What does Alejandro mean here? He appears to tie his ethical compass to the
“recognizability” principle that dominated the Second Circuit’s Warhol decision, but
less so the Supreme Courts. 7 For him, when the underlying (first) work is
recognizable and/or predominates, the second work may infringe absent an exemption
or excuse. Alejandro is unfamiliar with the details of copyright law; but, as he suggests
in the quoted portion of his interview above, when “appropriat[ing]” from the “original
work” and without creating something “entirely new,” an artist should at least
“acknowledge that there is a creator” underlying the new work. The second artist, like
Fairey, should seek permission from the first, or at least credit the first with
contributing so much to the new work.!”>

172.  Interview with Lee Crosson, in Arrowsic, Me. (Dec. 24, 2016).

173.  Interview with Alejandro, supra note 161.

174.  Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 11 F.4th 26, 54 (2d Cir. 2021)
(“[Gliven the degree to which Goldsmith’s work remains recognizable within Warhol’s, there can be no
reasonable debate that the works are substantially similar.” (citation omitted)).

175. It is worth noting that the VF Invoice and agreement between Goldsmith and VANITY FAIR
included a double-penalty provision in the case of failure to attribute. “The credit line—LYNN
GOLDSMITH—must not be omitted, abbreviated or altered under penalty of double charge.” Joint Appendix
- Volume I, supra note 18, at 86. Goldsmith and her agency LGI were credited in the 1984 magazine vertically
alongside the gutter between pages sixty-six and sixty-seven. Id. at 113. The extent of the credit on page sixty-
six was “Lynn Goldsmith/LGL.” Id On page 121 of VANITY FAIR, an additional credit stated: “Page 67: source
photograph © 1984 by Lynn Goldsmith/LGI.” Id. at 113. “Condé Nast’s vice president of business affairs and
rights management, Chris Donnellan, testified that the reference to ‘source photograph’ meant ‘[t]he
underlying image that was used to create the artwork.” Joint Appendix — Volume II, supra note 29, at 326.
“Source credit” in this case is the same as “use as an artist reference.” The Warhol Purple Prince took up the
entire page sixty-seven. See Joint Appendix — Volume I, supra note 18, at 112. Warhol was credited in the
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Photographers emphasized attribution and the importance of credit and influence
in making and innovating art forms, what in related fields we might call “citation,”
“precedent,” or “reference.”’’¢ Alejandro insisted that reference and citation are the
proper way for artists to build on the works of others. For some, this requires
permission; for others, attribution is enough. Martha, a photojournalist, said of the
Shepard Fairey example:

[ guess if it was me, [ would have said T'm flattered, but AP wouldn’t have. [laughs] ... If
it was me, I'd be flattered. I would love a little credit, you know, like that would be enough
for me. I feel like, you know, I'm paid a weekly salary, or whatever. And to me like having
that out there is inspiration, if somehow people knew that it was my photograph, I think
for me that would be enough. But I'm like, I don’t monetize everything. [laughs]'””

Related to the desire for attribution is the perception that the second artist, by not
crediting the first, falsely presents their work as new—as an original artwork. For
some, this was Shepard Fairey’s failure. Failing to credit breaches ethical norms, which
for them is synonymous with infringement. Craig Dale, a portrait and commercial
photographer who also teaches photography, commented on the Fairey example,
saying: “I think to present something as an original artwork, particularly as a portrait
photographer, like if youre gonna present my portrait of somebody as your own
original artwork, 'm gonna have a problem with that.”'”® By contrast, presenting work
in a way that uses the underlying work but only as a reference—drawing a Hitler
moustache on a Trump photograph (an example Craig used in his interview)—does
not create independent art or hold itself out as doing so. That kind of alteration is a
more acceptable appropriation because, unlike the Shepard Fairey example, there is no

byline of the article as “a special portrait for Vanity Fairby ANDY WARHOL.” Joint Appendix — Volume II,
supra note 29, at 324.

As Alejandro's example demonstrates, attributive credit is a normative practice distinct from
copyright law. Attribution is highly desirable among artists and providing it can squelch brewing lawsuits
even when meritorious. SILBEY, supra note 136, at 153, 165-67, 283-84 (describing the importance of
attribution). Students of copyright are often surprised to learn that giving or omitting credit does not
coincide with avoiding or committing copyright infringement. Omitting credit is not a copyright violation,
and providing credit does not avoid copyright liability or mean anything more, absent normative evidence
in the specific industry. People want credit not necessarily because they are authors in the copyright sense,
but to be recognized as part of a creative collaboration. For articles on the misalignment between IP—
especially copyright—and attribution, see, e.g., Catherine L. Fisk, Credit Where It’s Due: The Law and Norms of
Attribution, 95 GEO. L.J. 49 (2006); Greg Lastowka, Digital Attribution: Copyright and the Right To Credit, 87
B.U. L. REV. 41 (2007); Rebecca Tushnet, Naming Rights: Attribution and Law, 2007 UTAH L. REV. 781.

176.  For an example of this terminology in architecture, see Amanda Reeser Lawrence, Standing on
Precedent: An Argument for Instrumentalizing Architectural History, in 2012 ASCA INTERNATIONAL
CONFERENCE: CHANGE, ARCHITECTURE, EDUCATION, PRACTICES - BARCELONA 205 (2012),
https://www.acsa-
arch.org/proceedings/International%20Proceedings/ ACSA.Intl.2012/ACSA.Intl.2012.31.pdf
[https://perma.cc/RDS9-AXZ9] [https://web.archive.org/save/https://www.acsa-
arch.org/proceedings/International%20Proceedings/ ACSA.Intl.2012/ACSA.Intl.2012.31.pdf].

177.  Interview with Martha (pseudonym), in Bos., Mass. (July 10, 2017).

178.  Interview with Craig Dale, in Hoboken, N.]J. (Sept. 17, 2018).



SILBEY & SUBOTNIK, WHAT THE W ARHOL COURT GOT WRONG, 47 COLUM. J.L. & ARTS 353 (2024)

2024] WHAT THE WARHOL COURT GOT WRONG 405

“disguising” that the underlying photograph is anything but the work of the first artist.
To our ears, the demand for attribution resonates with prohibition against plagiarism,
not copyright infringement.”’

Michael Grecco, a commercial and editorial photographer who also runs a business
pursuing online infringements on behalf of other photographers, combined these
approaches. In terms of Fairey, Michael said:

Shepard is a friend. If Shepard called me, and asked me to use it, I would’a told him yes. If
youre a student, and you call me, and tell me you're doing a project, I say yes. 'm not
gonna charge you if you have the courtesy to ask, and are conscious enough about
copyright law, dependent on the circumstances. 8%

But then in terms of credit and attribution, he said “I get magazines and real websites
call me, financial websites call me up, ‘Oh you'll get credit.’ I said ‘Go fuck yourself. So
do you take credit home to feed your family?”!8! In this example, we see clearly the
distinction between the benefit of asking permission and being granted it for certain
uses, even if for near-exact copies, and the expectation that commercial entities that
regularly license photographs to illustrate literary content should pay for them.

4. Defining Harms, Not Derivative Works

The harms photographers seek to avoid range from market substitution to
protecting what they perceive as their moral rights (such as attribution and integrity).
Both arise in the context of the preparation of derivative works, but the harm is not the
existence of a derivative work per se. Some works “based on” or “adapted from”
photographs will be welcome—even “flattering” if the resulting images qualify as good
art. Others will be unwelcome if the second work somehow “disguises” the photograph
when obviously being based upon it, thereby misattributing the artistry to the second
author when the first should be credited. Some uses will be tolerated as new art, non-
commercial, or charitable. Other uses (mostly exact or near-exact copies for illustration
purposes) are objectionable because they are by those who usually hire photographers
to make pictures or pay for licensed copies, whether it is in Breitbart or on the cover of
a magazine. In these cases, photographers think they should be able to control those
uses and exploit existing markets for their work. Contrary to the Warhol decision, use
as an “artist reference” is not at all dispositive.

We conclude with a final example from James, a commercial and editorial
photographer, who combined many of these perspectives in a single exchange. Like
others, James insisted that permission be sought when one of his photographs was
transposed into a painting.

179.  See RICHARD POSNER, THE LITTLE BOOK OF PLAGIARISM (2007) (describing the difference
between plagiarism and copyright infringement as the former being based in fraud and misrepresentation).

180. Interview with Michael Grecco, in Brooklyn, N.Y. (Dec. 1, 2017).

181 Id
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Q: What if somebody made a painting of your photo?
A: There we have a problem.!8?

By contrast, he does not mind if someone copies or is “inspired by” his photograph
when that involves restaging his photograph and making one’s own, even if the new
photographer mimics the style of James’s photograph. Doing the work of making new
art, even if it resembles the old art, is part of being an artist.

Q: But I can imagine trying to reproduce that [photo], for example. Not copying your
picture, not right-click and copy, but saying, “I wanna make a picture that looks like [your]
picture.” Is that the same kind of problem? . . . 'm making a photo, trying to make it just
look like [yours].

A: Knock yourself out.

Q: Why, that doesn’t bother you at all?

A: Does not bother me at all.

Q: Why not? I could sell it instead of someone buying yours.
A: Knock yourself out .. . . .

Q: Is that because I can’t?

A: No. It’s just like I, I don’t know that, I've been inspired by photographers, right? And
it's...and its, [sighs] I say this with all humility. I think it’s easier to make the great
picture than it is to make the picture that feels like a snapshot. ... So taking some
inspiration to have the desire to do that, I think that’s a good thing.!8?

The “inspired” new work would be “based upon” James’s photo (it would have been
made in reference to James’s photo) and might look a lot like his photo. But that “does
not bother” him at all. James does object, however, to a painter making his photo into a
painting, which we assume is a near-exact copy. Why? Both scenarios likely produce
both derivative works and substantially similar copies. But the photographers we
studied cared less about the mere existence of a “derivative work,” or a “copy,” or a use
of their photographs as an “artist reference” and much more about:

[ market substitution of the original photograph (they did not care as much
about remakes or new art “inspired by” their photos);

[1  how their photos as photos (and not as a new art form) were being
recontextualized and reused, if their meanings changed based on who was

182. Interview with James (pseudonym), in Bos., Mass. (May 21, 2018).
183. Id
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using the photo, or if the use served a cause or message with which they
disagree;

[J  being seen as original artists and being referred to and recognized as authors,
because taking without citation (either artistic credit or formal permission)
offends both artistic practice and professional norms. This means that when
other artists are making art, be it Shepard Fairey or perhaps Warhol, it is
problematic to re-render the photograph into a photorealistic painting or
dot-illustration, without more, and to fail to acknowledge the original artist.

C. ANSWERING WARHOL

Does any of the above history, facts, or analysis answer the real question at the center
of Warhol v. Goldsmith: whether Warhol's Prince Series, made in 1984 with permission
to “use [Goldsmith’s photo] as [an] artist reference,” infringes Goldsmith’s copyright in
her photographic portrait of Prince?®* If we were to analyze that original question in
light of the above explanations from working photographers, the invoice for “use as
artist reference” in combination with the aesthetic features of the Prince Series does not
prove infringement by Warhol but is likely dispositive of the opposite. The Prince Series
are non-infringing works.

Warhol made his prints with permission from Goldsmith, the same way past artists
made their work as described in Part II. Whether the situation is best described as an
implied license,'® or, given what was made, a non-infringing work, should not matter.
What does matter is the following. Goldsmith received credit and payment for the
original use on the cover of Vanity Fair, as requested by her agent and per the VF
Invoice. The rest of the Prince Series, its copies and distribution, did not require payment
to Goldsmith because Warhol was given the photo for “use as [an] artist reference” as
part of his work for Vanity Fair, from which he produced the Prince Series as a whole.
Warhol likely and fairly presumed he had permission to make the series because Vanity
Fair handed him the Goldsmith photo in 1984.

This is a reasonable belief based on our understanding of professional photography
and what permission to “use as an artist reference” means, especially when the resulting
work is so distinctive of the new artist’s effort and style. Warhol’s Prince Series is not a
mere “photorealistic” copy of Goldsmith’s photo for which every use would be a market
substitute for a Goldsmith and for which photographers agree permission would be

184.  As described above, this question changed throughout the course of the litigation such that when
the Supreme Court eventually decided the case, the Court narrowed it to only the use of Orange Prince on the
cover of VANITY FAIR in 2016. See supra notes 25, 144.

185.  See supra note 111 (discussing implied licenses). The implied license cases are relevant here, as is
the fact of a copyright holder’s “handing over” their work for various purposes which are, in turn, taken up.
See, e.g., Asset Mktg. Sys., Inc. v. Gagnon, 542 F.3d 748, 754-55 (9th Cir. 2008); Effects Assocs., Inc. v. Cohen,
908 F.2d 555, 558-59 (9th Cir. 1990).
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required. Considering the historic examples in Part II and the accounts of photography
practice and norms in Part III.B, reference photographs and the new work made with
them are not market substitutes for each other because the new work is not a near or
exact-copy and it usually stands on its own as an independently authored work. The
authored second works—by Lautrec, Rockwell, or the artists who “flatter” the
photographers with their new art based on the reference photographs—are separate
works unencumbered by the reference photograph and are not considered unlawful.
Likewise, the Prince Series is something new and stands on its own.

That the Goldsmith photo and one of the Warhol's Prince portraits could in
principle (or in fact) each be on the cover of a magazine is irrelevant to AWF’s liability.
Almost anything can be on the cover of a magazine, and there are many options to
illustrate an article about Prince, including other photographs of Prince or other
contemporary art images of the rockstar.!3¢

In 1984, permission might have been necessary from Goldsmith because access to
the photograph was otherwise unavailable. But that does not mean that what Warhol
made with the photograph required permission had he gotten hold of the photograph
in another way. Relatedly, when in 2016, Condé Nast sought to use a new Warhol on
its cover, Warhol (had he still been alive) and AWF should not have had to seek
permission from Goldsmith because Warhol did not commit copyright infringement
when he made the Prince Series in 1984. The independence of the Prince Series means
that Warhol and AWF should not have had to pay for subsequent uses and copies of
the Prince Series by other people—even on the cover of a magazine. Pursuant to tried-
and-true practices between artists and especially after putting in his own effort and
time making the series, Warhol’s work became his own.!¥’

Would credit be good, like liner notes on a musical album? Yes, it would, but of
course, attribution is not part of copyright law.!®8 To be sure, photographers appreciate
attribution or citation to their reference photographs when the line is blurry between
a near copy and something new. And in this way, Andy Warhol'’s primary mistake (or

186.  Consider these examples of other artworks depicting Prince that could have also been on the cover
of a magazine about him. See, e.g., Dane Shue, Prince Pop Art Portrait (2023), Private Collection; Kathleen
Carrillo, Prince (2023), Private Collection. For other photographs of Prince, see, e.g., Jeff Katz. Brianne Tracy,
Prince Like Youve Never Seen Him Before: The Star’s Longtime Photographer Shares Rare Photos and Private
Memories, PEOPLE (July 15, 2019), https://people.com/music/prince-rare-photos-jeff-katz-exclusive/
[https://perma.cc/LTK8-HF9J]
[https://web.archive.org/web/20240317231625/https://people.com/music/prince-rare-photos-jeff-katz-
exclusive/].

187.  If Warhol was a sub-licensee of VANITY FAIR under the VF Invoice, subject to its terms and
limitations, Warhol was presumably unaware. The effect of such an arrangement, whereby Warhol’s work
produced by reference to Goldsmith’s photograph is forever and wholly encumbered by Goldsmith’s
copyright in the underlying photograph, is contrary to established artistic practice and not clearly what the
VF Invoice says or means. Apparently, Goldsmith finally conceded this point about the legality of the Prince
Series. See supra notes 25, 144 (discussing Goldsmith’s abandonment of her claims that the Prince Series is
unlawful in its entirety).

188.  For reasons discussed in the copyright literature, mandatory attribution is problematic as a legal
rule and factual imperative. See supra note 175 (on attribution).
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AWF’s ongoing mistake) may have been failure to credit Lynn Goldsmith. But as
mentioned supra, that is a question of ethical norms among artists in the way plagiarism
norms are a matter of community standards in education and research.’®” Mandating
that authors credit all references and sources of inspiration as a matter of copyright law
is unworkable and, to many authors (perhaps especially to Warhol) is likely considered
an intrusion into their artistic practice.!®

Likewise, should Condé Nast have sought permission from and paid Goldsmith to
re-run a Warhol Prince on its cover? Probably yes, given the explanations in our
interviews that regular licensees and companies who hire photographers and distribute
copies of their photographs (or reproduce versions of their photographs in other
forms) should continue to pay for and support photographers. This seems especially
true given that Vanity Fair's agreement with Goldsmith was for “one time” use, “no
other usage rights granted.”””! That invoice is best interpreted as “one time” use for
Warhol (which it was—he made the whole Prince Series with the one time use in 1984)
and “one time” use for Vanity Fair (which it was not—the magazine and its parent
company Condé Nast ran a Warhol based on the photo twice). What does that mean
for Condé Nast? It breached an agreement with Goldsmith, for which it might owe
Goldsmith the reasonable value of a license negotiated ex ante the breach. But it did not
commit copyright infringement.

KX XXX

The variation in our data and in professional photographic practice leads to the
conclusion that not all uses of artist references must be licensed to avoid infringement
liability. Instead, it is necessary that courts explicitly engage with aesthetics and context
before they arrive at a conclusion of infringement or noninfringement between two
works. And this applies equally to use of an artist reference by a second artist who was
a contractual stranger to the first.

But when expressly authorized, artist references are simply permissions to use—a
ticket to entry, permission for access to the work in its tangible and intangible forms.!??

189.  See supra Part I11.B.3.

190.  See, e.g., discussions of Andy Warhol's innovation as a contemporary artist as questioning the
possibility of originality and the place of “the copy” in modern art, in ARTHUR C. DANTO, ANDY WARHOL
(1997); ARTHUR C. DANTO, WHAT ART IS (2013). See also ROSALIND E. KRAUSS, THE ORIGINALITY OF THE
AVANT-GARDE AND OTHER MODERNIST MYTHS (1986); Dastar Corp. v. Twentieth Century Fox Film Corp.,
539 U.S. 23, 34-35 (2003) (highlighting the challenges of using trademark law for the purposes of authorial
attribution, especially when copyright law only provides for attribution for limited works under the Visual
Artists Rights Act).

191, See supra note 18 and accompanying text.

192.  See supra note 101 describing an artist reference as a kind of bailment when works are inaccessible
as a physical matter. When use is not expressly authorized, the question is even more straightforward, at
least for the photographers we studied: Is the new work a near or exact-copy of the reference photograph, or
does it stand alone as a new work and with independent authorship that distinguishes it from the
photograph?
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And, as importantly, they are the beginning of an artistic process. Artist references are
just that—references. What the new author produces based on the artist reference
makes all the difference, and legal liability depends on (or should depend on) aesthetic
evaluation of both the referenced work and the new work. Avoiding that aesthetic
evaluation and deferring to an express or implied agreement “to use as an artist
reference” is a shortcut that deforms copyright law and creative practice.

For future courts, resolution of the question whether the use of an artist reference
produces an infringing work or is a fair use must be informed by aesthetic judgment.
How could it not be?'3 Courts and lawyers must ask: What do the first and second
works look like? What is the purpose or context for the second work? What are the
customary practices and relationships between the parties?'** Certainly, infringement
should not depend on the mere existence of an agreement to use the photograph as an
artist reference, which could produce almost anything—even subsequent works with
no resemblance to the photograph.'

The evidence in Warhol about the Goldsmith-Vanity Fair transaction to use her
photo as an “artist reference” reflects an age-old practice between photographers and
artists of making all kinds of art free from further permission, infringement liability,
and other encumbrances. The Supreme Court decision and its formalistic
interpretation of the Vanity Fair invoice distorted the relevance of this historical
practice and should not constrain future artists.

IV. CONCLUSION

Although the Court in Warhol might have made it seem otherwise, photographers
do not view every adaptive use of their photographs to constitute infringement.
Photographers’ aesthetic and professional practices are both overinclusive and
underinclusive of the legal rules defining an infringing derivative work. The
overinclusiveness concerns, which constitute claims of distortion and attribution, are
largely irrelevant to the legal analysis in the Warhol case. These practices may be helpful
to avoid lawsuits, but play little role in the infringement or fair use analyses.!®

193.  See supra note 142 (quoting the dissent’s critique on this point).

194. Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 562 (1985) (“The crux of the
profit/nonprofit distinction is not whether the sole motive of the use is monetary gain but whether the user
stands to profit from exploitation of the copyrighted material without paying the customary price.”). This
often-quoted sentence from Harper & Row begs the question: The “customary price” for which use?

195.  Otherwise put, the fact that permission to use was obtained does not mean it was needed; the fact
that many artists do not obtain permission to use is not a lapse on their part. It all depends on what is made
with the use.

196.  The copying norms literature can be helpful to explain misalignment between different artistic
communities who may sometimes face each other in court. For example, in Sedlik v. von Drachenberg, No. CV
21-1102 DSF (MRWx), 2023 WL 6787447 (C.D. Cal. Oct. 10, 2023), a photographer sued a tattoo artist for
her rendition of his photo of Miles Davis as a tattoo on her friend’s arm, and the court denied summary
judgment and sent infringement claims and most elements of fair use to the jury, which returned a verdict
of no infringement. Compare Aaron Perzanowski, Tattoos & IP Norms, 98 U. MINN. L. REV. 511 (2013)
(explaining tattoo artists’ practice of copying reference art by other artists but not further copying custom
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The practices most instructive for the legal question in Warhol concern
photographers’ tolerance for use by other artists who make “inspired by” versions and
artistic adaptations that foreground the new artists’ style and efforts. This evidence
conforms with historic practice of “artist references” and copyright case law since 1976.
Both explain that an infringing use of a photograph more frequently resembles a
substantially similar copy of the photograph or a “photorealistic” adaptation in another
form, used in the same context as the original photograph and without permission from
the original author.

None of this was true in Warhol. Andy Warhol's Prince Series was made with
permission from Goldsmith, is an example of contemporary pop art, and does not share
the aesthetic character and qualities of Goldsmith’s photorealistic portrait of Prince.
The Court could have paid more attention to these practices between artists of “use as
an artist reference,” all of which is relevant to construing the VF Invoice and the intent
between the parties. The everyday practice of artists should matter when the everyday
practice of art is at stake.'”’

tattoos on other people), with Silbey et al., supra note 6, and Silbey, supra note 6, at 437-40 (explaining
photographer expectations that exact and near-exact copies of their photographs will be licensed). It is also
possible that outlier community members are more prone to file or be part of lawsuits. Also, there is some
evidence that in recent years, photographers are more frequently filing lawsuits than other individual artists
(or authors generally). See Melissa Eckhause, Fighting Image Piracy or Copyright Trolling? An Empirical Study of
Photography Copyright Infringement Lawsuits, 86 ALBANY L. REV. 111 (2023); ¢f SILBEY, supra note 137, at 314~
15 (explaining how the photographer case study was derived from an initial, but erroneous assumption that
photographers were outliers among artists as to the reasons for and mechanisms by which they protect their
work and earn a living). In the context of Warhol, Lynn Goldsmith threatened but did not file suit. AWF
filed the declaratory judgment action. If what Goldsmith really wanted was a $10,000 license from Condé
Nast (and her initial counterclaim seeking invalidation of Warhol's art was just litigation bluster), her
preference would have been consistent with our interview data of photographers. As we understand, neither
Goldsmith nor AWF involved Condé Nast in the lawsuit, possibly because Condé Nast is a major licensee of
both photographers and artists, and suing an entity who is a major source of licensing revenue is bad business.

197.  Of course, when overriding fundamental or constitutional principles are at stake, everyday
practices may have to give way.



