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Abstract

At the outbreak of the Russian full-scale invasion of Ukraine, the European Union
fundamentally altered the rules of migration for those fleeing the conflict, invoking a never-
before-used Temporary Protection Directive. Seen by many as a step in the right direction
following the disastrous collapse of Dublin III in 2015, the decision also opened the door to
academic and political discourses on the nature and fairness of asylum in Europe in contrast to
the previous migration waves. Apparent as the disparity of experiences may be, a closer
examination also reveals that the Directive is not a simple substitute for asylum. This study
demonstrates this by documenting and assessing the lived experiences of Ukrainians now
residing within the European Union’s territory, critically evaluating them alongside the Union’s
prior asylum policies witnessed during the European Migrant Crisis of 2015-2016 and their
effects on Syrian refugees. In the process, the thesis argues that the Temporary Protection
Directive provides an adequate improvement model for the European migration framework, even
as it would require adjustments and changes in the long run. The study concludes that if the
claims of non-citizen human rights protection inside Europe are to be taken seriously, the
European leadership now has an opportunity to build a fairer, more dignified asylum and
humanitarian protection framework, should it muster the political will to overcome its internal

hurdles.



Introduction

In July of 2023, as the Russian full-scale invasion of Ukraine was halfway through its
seventeenth month, I was setting up the Zoom lobby in a hotel room in Vienna for the second
interview of this thesis. Bella,! a college student from Ukraine who was kind enough to talk to
me about her experience within the European Union (EU; Union; Bloc) that day, was in high
spirits throughout our conversation despite the difficult circumstances surrounding it. While
recalling her experience from the very opening days of the war, of her family’s escape to Latvia
and then to Germany, an interesting point came up: she herself felt that “Germany had a different
policy regarding Ukrainians from other refugees,” in that those others needed to “work more on
their language,” possessed not as “much of rights to get their job,” and faced more barriers.
When asked to elaborate further, Bella sensed that Ukrainians were simply more motivated to
assimilate into their respective host societies, although acknowledging that there was both a
cultural and geographical closeness. Even as the prospect of a return to Ukraine seemed as
uncertain as ever, especially with Bella’s family having lost their apartment, she concluded our
interview with a confident assurance in her ability to attain the required education within the EU,
so that once the guns are silent, and the responsibility of people like her to rebuild arises, she is
ready.

Displacement, by its very nature, is a phenomenon of fragmentation. From the initial
journey out of her homeland and the subsequent quest for safety, to global norms governing her
well-being and the particular jurisdictions she ends up falling under, very few things remain truly
uniform throughout the refugee experience. Finding themselves at the intersection of law,

politics, and basic human empathy, the fates of the displaced are governed at best by well-

! This thesis is based partly on interviews with individuals who have fled the fighting in Ukraine. Pseudonyms
are used throughout the thesis when referring to those interviewees.



meaning but politically constrained sympathizers or, at worst, by the set of circumstances that
dictate nothing but erasure and disdain. International assistance from the United Nations High
Commission for Refugees (UNHCR) can only do so much besides spotlighting issues and
suggesting adjustments, resulting in an environment where the provision of refuge rights rests
mainly at the behest of sovereign nation-states, playing out differently across the globe.

In many ways, the EU is an outlier in this uneven, often hostile environment. A
powerhouse of an economy and a one-of-a-kind success story of a regional union, its objectives,
at least since the 1990s, have been much more ambitious than economic growth and political
stability: the Union fashions itself in no small part as a human rights project. This motif is
apparent throughout its various mandates, instruments, and actions, underscoring that, internally
as externally, human rights play a considerable role in its policies and decision-making. Yet,
while internally its citizens may enjoy unparalleled protection of economic, civil, political, and
cultural rights, all enhanced through the freedom of movement under the Schengen Agreement,
the external situation concerning non-citizens is murkier. While a separate discussion can be
made regarding students, temporary workers, and economic migrants, it is in its treatment of
refugees and displaced populations that the Union’s faultiness appears most revealingly. One
does not need to look far to assert this, as it only takes a brief inquiry into the Migration Crisis of
2015 to demonstrate how much the EU has failed in its promises of safety, dignity, and rights to
the foreigners who sought its protection, especially from Syria.

Nevertheless, since 2022, when Ukrainians emerged as a new group seeking protection in
Europe under the crushing weight of Russian aggression, that faultiness and political deadlock
became replaced by unprecedented commitment and observance of rights. Putting away its

conventional instruments, the EU invoked a never-before-used instrument, the Temporary



Protection Directive (TPD), to accelerate the arrival and accommodation of Ukrainians. With
TPD, the EU has successfully implemented a mostly uniform system of asylum, minimizing
internal fragmentation while enforcing and going beyond the conventional guarantees enshrined
in international law.

There is, then, an apparent disparity of experiences: one set of refugees is condemned to
fend for themselves, with no accommodation provided for their arrival into the Bloc, while
others are given unprecedented access to safeguard their rights. One set of foreigners is a
tragedy, the other — a cause for decisive action. Taken together, it is hard not to feel whiplash, as
the EU has unequivocal, clearly spelt-out human rights commitments, and such differing
treatments are difficult to reconcile.

This thesis thus poses the following questions: based on the experience of the displaced
Ukrainians and Syrians, how does the disparity in migration experiences play out in the EU, and
what are the underlying factors for it? My central argument is that, when viewed from the
perspective of the displaced, the EU is failing in its human rights obligations on asylum. The
systems observed in place until 2022 were inadequate and actively contributed to violations of
refugee rights. Comparatively, after 2022, the accusations of selective treatment on the part of
the EU leadership become hard to ignore. At the same time, rather than merely pointing out the
blatant selective application of humanitarian principles, I also argue that TPD provides a
blueprint for fixing the apparent shortfalls, should it become a more permanent feature of the
unified EU migration system. I will do so by comparing the treatment of Syrian refugees and
temporarily protected Ukrainians, underlining social, legal, and political factors contributing to
varying degrees of their protection, highlighting different challenges faced by the two groups,

and what their experiences ultimately reveal about the EU migration and asylum governance.
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This thesis unfolds in three chapters. In Chapter 1, I establish the theoretical framework,
outlining how and why the fracturing of international law occurs, underlining how the refugee
and asylum norms remain particularly volatile to differing applications. In the same Chapter, I
will also underscore the EU’s unique position as both a norm-receiver and a norm-maker in its
obligations vis-a-vis human rights. In Chapter 2, I demonstrate the EU’s ‘traditional’ refugee
framework as it unfolded through the Dublin III Convention and the various securitization
practices. To do so, I will trace the experience of displaced Syrians in the mid-2010s, underlining
the complicating factors from their initial search for safety in Europe to their arrival at its shores
and the process of resettling, demonstrating how every step of the way they are robbed of
agency, dignity, and guarantees of protection, relying instead on chance and benevolence of
strangers rather than concrete policy. Finally, Chapter 3 will exclusively focus on the Ukrainian
experience since February 2022, presenting their stories and evaluating them in the grander
politico-legal frame of the EU’s response to the ongoing conflict. This chapter will introduce and
mainly focus on the primary research conducted for this thesis: the interviews with the
Ukrainians now temporarily residing in the EU. Following those reflections, I will synthesize my
findings by presenting a comprehensive analysis of where the EU asylum policies go from here,
emphasizing TPD’s successes and its potential application beyond displaced Ukrainians.

The contextual importance of this thesis cannot be overstated. Between its conception
and writing, the discussion surrounding the EU’s common asylum framework has renewed with
unprecedented vigor. Along those discussions, global conflicts and resulting displacement, rather
than cooling down or dissipating, continued to grow ever more dire. Unquestionably, more and
more people will seek protection abroad. To that end, the EU will continue to be a desired

destination because it is unique in the reach of its assurance of human rights. Additionally, while
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not discussed within this thesis, the growing pressure of climate change as an additional driver of
migration also contributes to the need to understand how the systems in place can be managed in
a way that is consistent and adherent to human rights principles regardless of where one comes
from. Given the record so far, human rights scholars must assume and prepare for the worst,
being critical and assertive in our advocacy. Comparatively, the EU must make a choice to either
stand by as more people die trying to reach its borders and shores, or live up to its commitments
and provide an example for the whole world of how migration can be managed humanely and

effectively.

Literature Review

This thesis’ primary areas of focus can be broken down into three distinct categories: the
theoretical framework on the rights of non-citizens and translation of those rights across the
globe, the politico-legal policy of the EU asylum provisions, and the varying European responses
to the 2015 Migration Crisis and the Ukrainian displacement in 2022. While the latter category is
still developing, a considerable amount of past scholarly work underpins this paper’s argument.

The theoretical discussion on how citizenship interacts with human rights possesses an
extensive history. Facilitated by Hannah Arendt’s 1947 text The Origins of Totalitarianism,
scholars such as Alison Kesby, Ayelet Shachar, Ayten Gilindogdu, and T. Alexander Aleinikoff
have confidently asserted and evaluated the tension between universal rights and citizenship.
One of the fundamental points of agreement, reiterated by Aleinikoff in the 1990s, is that the “the

992

modern world operates under the motto of a state for everyone and everyone in a state,”s making

2 T. Alexander Aleinikoff, State-Centered Refugee Law.: From Resettlement to Containment, in Michigan
Journal of International Law, Volume 14, Issue 1, Ann Arbor: University of Michigan Law School, 1992, p.
120
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the protection and acquisition of rights heavily dependent on belonging to a national group.
Insofar as refugees are concerned, Kesby underscores how, beyond the promise not to expel,

“few substantive rights are in practice enjoyed,”®

with the degrees of protection and rights
enjoyment being globally diverse and uneven.

Considered further within the rights framework, this conundrum becomes descriptive of the
legal framework governing non-citizens at large: the state primacy overwhelmingly obscures the
focus on individuals and their lived experiences, instead promoting a group-based approach and
whatever is suitable for states first. Referring to the complex matter of birthright inequality and
migration, Shachar notes how that ultimately is the point: “limiting ingress into the territory is
the best way for states to avoid entering into potentially costly obligations to non-nationals.”*
Indeed, the legal reality of our time is cemented in the fact that the right to asylum within the
Universal Declaration of Human Rights (UDHR) only grants the right to leave one’s country but
not to enter another,® and the only solid obligations prescribed by the 1951 Refugee Convention
is the nonrefoulement, not to be sent back, in itself is constantly reimagined and reinterpreted to
avoid committing to humanitarian efforts.®

To underscore the effects of this state primacy and how it relates to the provision of rights, I
rely on the extensive legal scholarship on border regimes and norms translation from global

treaties and laws to local contexts. James C. Hathaway and Michelle Foster stand out as authors

of the most comprehensive review of refugee law, underlining the precise legal dimensions by

3 Alison Kesby, The Right to Have Rights: Citizenship, Humanity, and International Law, Oxford: Oxford
University Press, 2012, p. 30

4 Ayelet Shachar, The Birthright Lottery: Citizenship and Global Inequality, Cambridge: Harvard University
Press, 2009, p. 77

5 The UN, Universal Declaration of Human Rights, New York: UN, 1948, Article 13

6 Self-evident especially so in the EU-Turkey Deal of 2016 and the ongoing debacle on the UK-Rwanda
partnership
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which ‘the interpretive challenge’ of the key framework documents’ unfolds globally,
undermining the goal of “ensuring a single, universal standard for access to refugee protection.”®
Both Lisbeth Zimmermann® and Tobias Berger'? further develop this idea by presenting a
compelling model of norms translation, also known as ‘glocalization,’ evaluating how global
norms are interpreted and implemented in a given context. Leiza Brumat, Andrew Geddes, and
Andrea Pettrachin represent the most recent and apt conceptualization of this phenomena, noting
how “localizing process can shape adaptation to international norms ... (whereas) it is not so
much the local that adapts to the global but that the local makes sense of the global,” assuring
far-from universal outcomes depending on where the admission takes place and that place’s
socio-legal context.!! This is especially relevant for the EU, operating within its own robust
framework of rights and obligations laid out in various treaties, yet leaving migration to be
“threaded carefully at the domestic level by each EU member state before it gets negotiated in
the EU, almost always resulting in watered-down compromises.”? Thus, the fundamental
negotiating power rests with the EU Member States, retaining the control of the way the EU
policies are both created and implemented, regardless of what the international law or the EU’s

own rights framework prescribe.

" Including the 1951 Convention Relating to the Status of Refugee and its 1967 Protocol Relating to the Status
of Refugees

8 James C. Hathaway, Michelle Foster, The Law of Refugee Status: 2" Edition, Cambridge: Cambridge
University Press, 2014, p. 2-3

9 See Lisbeth Zimmermann, Global Norms with a Local Face: Rule-of-Law Promotion and Norms Translation,
Cambridge: Cambridge University Press, 2017

10 See Tobias Berger, Global Norms and Local Courts: Translating the Rule of Law in Bangladesh, Oxford:
Oxford University Press, 2017

11 Leiza Brumat, Andrew Geddes, Andrea Pettrachin, Making Sense of the Global: A Systematic Review of
Globalizing and Localizing Dynamics in Refugee Governance, in Journal of Refugee Studies, Vol. 35. No. 2,
Oxford: Oxford University Press, 2021, p. 829

12 Fabrizio Tassinari, The Disintegration of European Security: Lessons from the Refugee Crisis, in PRISM,
Vol. 6 No. 2, Washington D.C.: Institute for National Strategic Security, National Defense University, 2016, p.
71
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As for the scholarship on the 2015 crisis, the literature at this point is overwhelming in
documenting the failures of the EU policy towards asylum seekers, mainly Syrians. A
compendium 2019 text, Open Borders: In Defense of Free Movement, provides perhaps the best
documentation of the Bloc’s practices. Of note are contributions from Said Saddiki and Meryem
Lakhdar, focused on comparing the dynamic between EU’s internal and external border,'® and
Christine Leunberger, underscoring the splintering of rights and policies in the 21% century.4
Following the larger trend of literature on the crisis, these writings underline the various
difficulties witnessed in applying appropriate levels of protection within the EU. Nonetheless,
although helpful, research focused on framing and interpreting the EU's commitments within the
security nexus of immigration is even more vital to underline. Elspeth Guild and Madeline
Garlick’s analysis, focused on the EU’s Qualification Directive, notes how ‘serious harm’ is left
as an open-ended deciding qualification,'® while also permitting “‘the revocation, termination, or
non-renewal of refugee status (a) where there are “reasonable grounds for regarding [the
applicant] as a danger to the security of the Member State in which he or she is present”; or (b)
where “he or she, having been convicted by a final judgment of a particularly serious crime,
constitutes a danger to the community of that Member State."® This example demonstrates a
“pull and a push” kind of situation within EU’s legislation: despite prescribing greater protection,
it explicitly grants tools to its Member States to exclude and remove those in need of it, all based

on what the Member States themselves decide to constitute a “serious crime.”t’

13 Said Saddiki, Meryem Lakhdar, Open Internal Borders and Closed External Borders in the EU, in ed. Reece
Jones, Open Borders: In Defense of Free Movement, Athens: University of Georgia Press, 2019, pp. 169-176
14 Christine Leuenberger, Crumbling Walls and Mass Migration in the Twenty-First Century, in ed. Jones,
Open Borders, pp. 177-190

15 Elspeth Guild, Madeline Garlick, Refugee Protection, Counter-Terrorism, and Exclusion in the European
Union, in Refugee Survey Quarterly, Vol. 29, No. 4, Terrorism and Refugee Protection, Oxford: Oxford
University Press, 2010, p. 71

18 Ibid, p. 73

1 Ibid, p. 74
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Still, the authors above primarily operate from a state-centric perspective; to definitively
assess the impact of EU policies, one must consider the 2015 crisis from the refugees’
perspective. Two texts remain monumental in their collections of testimonies. First, Wendy
Pearlman’s anthology of various interviews from displaced Syrians, We Crossed a Bridge and It
Trembled, is indispensable in giving voice to the population that has been actively victimized and
vilified throughout the crisis.*® By illuminating their experience in a straightforward and
comprehensive thematic assembly, Pearlman provides an invaluable glimpse into a collection of
personal reflections on humanity, rightlessness, and the overall impact that the conflict and
subsequent displacement had on Syrians. Second, Patrick Kingsley’s monumental text, 7he New
Odyssey: The Story of Europes Refugee Crisis, blends a personal narrative of one Syrian family
on a quest for safety with the fates of similarly displaced and the Union’s policies and discourses
influencing their experience. Kingsley asserts, in an exuberating level of detail, how the EU
brought about the crisis by “(its own) response to the refugees, rather than (by) the refugees
themselves.”® Blending the two texts with the state-centered research outlined above, a
compelling overview of European asylum norms and a baseline of further analysis can be
established.

The last area of consideration, however, is where the critical gap in research prevails: the
Ukrainian experience in the EU under TPD. Much of the literature before TPD’s invocation

focused on its hypothetical application, especially during the past influxes of the displaced.?°

18 Wendy Pearlman, We Crossed a Bridge and it Trembled: Voices from Syria, New York: Custom House, 2017,
XXX

19 patrick Kingsley, The New Odyssey: The Story of Europe’s Refugee Crisis, London: Guardian Books, 2017,
p-7

20 See Daniella Gluns, Janna Wessels, Waste of Paper or Useful Tool? The Potential of the Temporary
Protection directive in the Current “Refugee Crisis”, in Refugee Survey Quarterly, June 2017, Vol. 36, No. 2
(June 2017), Oxford: Oxford University Press, 2017
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With TPD finally being put to work, refugee scholars like Jane McAdam focused explicitly on
policy and how the Ukrainian experience allows it to be used as a template for further
liberalization of asylum systems. Central to her analysis is TPD’s unique assurance of
“immediate protection and rights, reducing pressure on national asylum systems, enhancing
solidarity and responsibility sharing, and further support from EU Agencies,” extending to all
people “who have fled areas of armed conflict or endemic violence.”?! As early as May 2022,
McAdam argued that the Ukrainian protection experience demonstrates a successful refugee
policy in that it “not only manages national borders: it also protects people who need safety,??
especially when compared to harsher border policies elsewhere and earlier in the EU.
Comparatively, Ayelet Shachar focused explicitly on the ethics of uneven protection, noting the
difference in response to the Syrian crisis and illustrating how “depending on where you are
fleeing from, individuals whose basic safety and dignity the international refugee system is
designed to protect receive decidedly disparate treatment.”?3 Despite this, she likewise notes how
the EU’s coordinated response “may serve as a blueprint for future instances of "mass influx" of
displaced persons,”?* hopeful of a more equitable adjustment moving forward. Evidently, both
scholars recognize the situation's potential in advancing theoretical and practical refugee

governance dimensions.

21 Jane McAdam, Europe triggers “temporary protection” for Ukraine war refugees, Lowy Institute, 2022
https://www.lowyinstitute.org/the-interpreter/europe-triggers-temporary-protection-ukraine-war-refugees (first
accessed: 03/08/2023)

22 Jane McAdam, We have an opportunity to hit refresh on refugee policy, the Sydney Morning Herald, 2022
https://www.smh.com.au/national/we-have-an-opportunity-to-hit-refresh-on-refugee-policy-20220530-
pSapps.html (first accessed: 03/08/2023)

23 Ayelet Shachar, Expanding Protection: Global Lessons from the Ukrainian Refugee Crisis, Ethics and
International Affairs, 2022 https://www.ethicsandinternationalaffairs.org/2022/expanding-protection-global-
lessons-from-the-ukrainian-refugee-crisis/ (first accessed: 03/08/2023)

2 ibid
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Nonetheless, the gap presents itself in exploring TPD from the perspective of the
displaced. For instance, the Journal of Refugee Studies, one of the most prolific and influential
journals of refugee-related issues, in all the volumes it has published since March 2022, has yet
to have a single article dedicated to the Ukrainian refugee experience. Granted, this is likely due
to the novelty and fluidity of the situation, preventing scholars from conducting expansive
research. Indeed, the body of literature is only now starting to steadily grow,? almost two years
after the start of the invasion. Still, a study that encompasses the Ukrainian experience under
TPD in comparison to previous refugee crises can open the door to further research on the
implementation and widening of the European asylum regime. Optimistically, there is even an
opportunity for advancing policy that makes human rights much more felt and appreciated in
matters of refugee treatment. Such sentiment is only further underscored by the reinvigorated
discussions on asylum and migration at the EU leadership level, making the timing of this thesis
highly appropriate.

Overall, there is a clear need to evaluate the Ukrainian experiences comprehensively
alongside the well-documented Syrian struggles in the 2010s. This goal makes the following
research one of many voices that will echo the sentiment in favor of widening protection and

dignifying migration reform in the EU.

Methods
This thesis’ methodology rests on qualitative primary research, detailing the lived
experiences of displaced populations inside the EU. The interviews were conducted entirely

online in an open-ended format with a short questionnaire containing general inquiries about

% See Esin Kiigiik, Temporary Protection Directive: Testing New Frontiers?, in European Journal of Migration
and Law 25 (2023), Leiden: Brill, 2023
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their experiences in accordance with the IRB. The interviewees could deviate or expand from
those questions as much or as little as they wanted to. By taking accounts of their journeys and
day-to-day lives inside the Union, I intend to establish how effective the legal and political
frameworks underpinning asylum norms are when compared with real stories of the affected
populations.

It is important to note that during the initial canvassing of the topic, I aimed to conduct
interviews with Ukrainians, Afghans, and Syrians residing inside the EU. However, two
limitations arose due to access and time constraints. Firstly, all my interviewees ended up being
Ukrainians. To supplement the lack of interviews with Syrians, I will use the accounts collected
by Wendy Pearlman and Patrick Kingsley. The plight of Afghans, although highly relevant, will
not be covered. Secondly, all my interviewees ended up being women. As I focused exclusively
on people aged 18 to 65, Ukrainian men in that age bracket are currently barred from legally
leaving Ukraine.?® While 1 knew of this limitation before conducting my research, the gender of
the participants was not the focus of this study because of the different national groups. Hence,
the result was still unexpected. As such, while I acknowledge the gender dynamic affecting my
participants’ experience, this thesis is not written with a feminist or gender critique in mind.
Nevertheless, I believe this limitation can lay the groundwork for research by much more well-

equipped feminist scholars of migration.

2 See Charli Carpenter, Zelensky s Travel Ban on Ukrainian Men Could Damage War Morale, Foreign Policy,
2022 https:/foreignpolicy.com/2022/11/14/ukraine-russia-war-zelensky-travel-ban-civilian-men/ (first
accessed: 12/29/2023)
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Chapter 1. Between Citizenship and Humanity: How Global Norms on Asylum Translate Into
Local Contexts

Before delving into specifics, this chapter will outline what the norm translation entails. The
underlying idea of the process is the fact that international law, especially its less defined
elements, applies globally differently. This is evident in the 1951 Refugee Convention, which,
although setting a global standard, is interpreted and applied differently from country to country.
‘Translation’ is precisely that: a process by which international law becomes implemented in
each jurisdiction, be it regional?’ or national.?® This is essential to understand, as it demonstrates
how and why international law does not become interpreted precisely while noting the
discrepancies and differences between various entities implementing it. The Refugee Convention
example is especially apt, partially because, despite international law conceptualizing nation-
states and their citizenry as the primary units beholden to it, those outside, the non-citizens, are
impacted just as much. An Arendtian critique of rights will be employed to demonstrate how, on
the reception level and impact, this translation effectively renders the application of rights
uneven and prone to shortfalls. Finally, this chapter will underscore how the EU interprets and

implements asylum rights, setting up its institutional framework.

1.1 Understanding Norm Fragmentation and Translation

The scholarship regarding norm translation is extensive, but a helpful starting point for
fundamentals is the 2021 article Making Sense of the Global by Brumat et al. The authors assert
that, despite globalization and the spread of international norms, localization of those norms

creates discrepancies, complexities, and unique effects on their application from country to

27 In this thesis’ case, on the EU’s institutional level
28 As follows, on the EU Member State’s legislative level
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country. They argue that localizing norms “shape(s) adaptation to international norms and
practices, not the other way around ... the local makes sense of the global” rather than adapting
to it.?° That much is emblematic of international law, as the key actors of norm governance and

(119

implementation, fermenting “‘glocalized’ normative orders,” are those on the local level,
including parliaments and courts.3® Importantly, I am not trying to suggest that this translation
occurs in the culturally-relativist sense. Instead, especially because I am discussing the
European-Western context, I take the position of theorists arguing that differences in culture are
less significant than “differences in national and regional histories, in social and economic
circumstances and conditions, and in political contexts and trajectories.”! Hence, rather than a
North/South split, normative translation is akin to a universal phenomenon that impacts every
country differently depending on a given state’s unique set of factors and governing approaches,
such as the system of government, judicial independence and power, and treaty deference.
Admittedly, this reading of global norms risks devaluing their status to something akin to
guiding principles like UDHR, but that is too reductive. Certainly, some norms are legally
‘harder’ than others, such as the Convention on the Rights of the Child, an almost universally
supported document that has seen unprecedented ratification across 195 countries.? Yet that is
but an indication of a simple fact that not all norms are created equal. The more precise and
inarguably morally rigid, as are the rights of children the norm is, Zimmermann underscores, the

less likely it is to be changed within the localized context.3® Comparatively, localized

interpretations appear most within international agreements that either carry less precision or

29 Brumat, et al., Making Sense of the Global, p. 829

30 Zimmermann, Global Norms with a Local Face, p. 5

31 Hurrell, 2003, cited in Berger, Global Norms and Local Courts, p. 26

32 Congressional Research Service, The United Nations Convention on the Rights of the Child, Washington
D.C.: U.S. Congress, 2015, p. 1

3 Zimmermann, Global Norms with a Local Face, p. 6
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allow for the most state preference and adjustment, as is the case with immigration and asylum

policy.

1.2 Refugee Rights in Glocalized Orders
While most migrant and refugee rights “are often specific interpretations of general human

rights norms,”34

all ultimately rest on the globally set standards that have remained unchanged
since the 1951 Refugee Convention and its 1967 Protocol. Despite the centrality of these two
documents, both carry only two “hard” normative aspects within them. The first, perhaps most
important of the two, is non-refoulement. It affirms that in no way can an asylum seeker be sent
back to where he came from or to a country where he may have his freedom “threatened on
account of his race, religion, nationality, membership of a particular social group, or political

opinion,”%®

a principle reaffirmed time and time again by global courts. The second is the status
of being a refugee3® from which devolution and limitations are nigh impossible.®” Put differently,
the term ‘refugee’ is defined by a concrete, international standard; no country can change what it
entails, but it can decide if it recognizes someone as a refugee. Nonetheless, the remaining tenets
of the documents are subject to unparalleled levels of fluidity, and this is where the puzzle of
norm translation unravels.

A lot of it has to do with the fact that “in contrast to nearly all other international human

rights treaties, the Refugee Convention does not establish an international court, tribunal, or

34 Chetail, 2014, cited in Daniel Naujoks, Chapter 3: International Treaties, Conventions, and Laws on Forced
Displacement, in Nancy J. Murakami, Mashura Akilova, Integrative Social Work Practice with Refugees,
Asylum Seekers, and Other Forcibly Displaced Persons, Cham: Springer, 2023, p. 48

3 The UN, Convention Relating to the Status of Refugees, Article 33 https://www.unhcr.org/media/convention-
and-protocol-relating-status-refugees (first accessed: 09/01/23)

36 That is, the legal definition and the process by which it is attained; see ibid, Article 1

37 Hathaway, Foster, The Law of Refugee Status, p. 2
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committee for the adjudication and resolution of differences in states’ interpretation of the key
terms in the Convention,” with the duty on figuring out its meaning and application resting
exclusively with the domestic decision-makers.® In effect, this means a fracturing and wide
variety in frameworks of protection from country to country: with the power to define conditions
of entry resting exclusively with the nation-states, refugees, rather than having an international
standard to refer to, instead end up stuck in conditions of complete administrative dependency.
Due to the variety of both political regimes and levels of refugee tolerance, judicial
fragmentation becomes an omnipresent feature of the Convention’s application. The standards
and norms are thus subject to ever-changing, ever-fluid interpretation across the globe of its core
principles, notably ‘serious harm’ and ‘persecution.’ For example, in Australia, past rulings
deemed that “the harm or threat of harm will ordinarily be persecution only when ... it is too
oppressive or recurrent that a person cannot be expected to tolerate it”*°, while in Austria, the
view held that “the term ‘persecution’ means an unjustified interference with an individual’s
sphere of considerable intensity ... (making) it unacceptable for the individual to stay.”*! Note
the subjective language used here: how would a refugee be expected to know what constitutes
“too oppressive,” especially when judged by Australian jurists implementing its infamous Pacific
Solution?*? Or, in Austria, how does one measure “considerable intensity’? The lack of
agreement or definitive terminology becomes a daunting and oppressive form of border control,

despite the assurance refugee status carries. This stands as a testament to subjectivity governing

3 Ibid, p. 3

39 Seyla Benhabib, Nishin Nathwani, The Ethics of International Refugee Protection, in ed. Cathryn Costello,
et al., The Oxford Handbook of International Refugee Law, Oxford: Oxford University Press, 2021, p. 16

40 Aus. HC, Appellant S395/2002 v. Minister of Immigration and Multicultural Affairs, 2003, cited in
Hathaway, Foster, The Law of Refugee Status, p. 187

4 Au. VWGH, E v. Federal Minister of the Interior, 95/20/0275, 1996, cited in ibid, p. 187

42 See J.C. Salyer, Steffen Dalsgaard, Paige West, “It Is Not Because They Are Bad People”: Australia’s
Refugee Resettlement in Papua New Guinea and Nauru, in The Contemporary Pacific, Vol. 32, Num. 2, 2020,
Honolulu: University of Hawai’i Press, 2020, p. 436
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asylum applications, blurring the line between protection and abuse, rights provision and
rightlessness, and even life and death.

Unsurprisingly, attempts have been made to improve the uniformity of protection and extent
of given rights, most recently through the Global Compact for Refugees in 2018. Underscoring a
plethora of needed reforms, from burden and responsibility-sharing of receiving countries® to
community support,** it attempts to facilitate “durable solutions ... adapted to the specific
context and taking into the account absorption capacity, levels of development and demographic
situation of different countries.”* Still, this is only a working framework that, although clear and
impressive, remains an instrument of pure guidance as opposed to a concrete guarantee of
dignity and uniform standards. Thus, through a combination of these factors, displacement and
asylum norms remain some of the most globally uneven, lending an immense variety of
interpretations.

These interpretations and fracturing standards are what Brumat and her colleagues ultimately
underscore with their article: global norms, illustrative in the various elements of international
law, are applied differently in varying jurisdictions. Asylum norms, given their fluidity and the
varying rigidness of international provisions, are thus heavily subject to country-to-country
differences in application and accommodation. This translation can be conceptualized in layers:
the global would be the first layer, where the norms are created and remain open to translation;
the local context of a particular jurisdiction, where that norm is interpreted and applied subject to
its environment, would be the second. Altogether, the two layers account for the comprehensive

process of legal translation, lending legitimacy to understanding the fractured nature of

4 The UN, Global Compact for Refugees, New York: the UN, 2018, p. 7
4 Tbid, p. 24
% Ibid, p. 33
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international law’s application. Yet I propose that there is a third layer to this process: the impact
on the displaced populations themselves. Underpinning my idea is the frequently overlooked
consideration of international law being made with both states and individuals in mind, as they
are bound to, shaped by, and acting as subjects within it equally.*® To this end, refugees’ personal
understanding of their rights and the effectiveness of international law in upholding them are
illustrative of not just appreciation of these norms, but also of issues and potential areas for
improvement.

This conceptualization makes up Figure 1. Imagined as a funnel, it denotes the relationship
between global norms, national and regional law, and their understanding from the standpoint of
the displaced populations. Although asylum seekers tend to keep international standards and
domestic laws in mind when making their arduous journeys, the state primacy in applying
international law makes it so that the impact of international norms becomes filtered through the
interpretation that a given jurisdiction applies to various non-nationals. Thus, however explicitly
spelled out, the impact of global norms cannot be ascertained in any other way but with the
accounting role of the state firmly established in the middle. With that in mind, I will proceed to

the third translation layer of the personal viewpoint and understanding of these norms.

46 See M. W. Janis, Individuals as Subjects of International Law, in Cornell International Law Journal 17, No.
1, (Winter 1948), Ithaca: Cornell University Press, 1984, p. 73
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Global Norms

(treaties, conventions, jus cogens rules,
declarations, Global Compact, 1951
Convention, non-refoulement)

National/Regional Jurisdictions &
Courts

(legislature, policy, border regimes)

Impact & Understanding by
the Affected Populations
(third-country migrants,
refugees, asylum seekers)

Figure 1. The Asylum Norms Translation Funnel

1.3 Global Norms From the Personal Layer

Having underscored that individuals are just as equally subjects of international law as
nation-states are, the discussion of refugee rights would be most suitable to this personal layer.
One caveat permeates: precisely because the current international human rights system “is
premised on the state,” with the “national law ... implement(ing) the international standard,”* it
is on the inside, within the citizenry, that the nexus of rights and norms unravels. The figure of a

migrant, in this regard, is “constructed in law and through policy as a partial subject,”* in that

47 Kesby, The Right to Have Rights, p. 97
“8 Saskia Sassen, Territory, Authority, Rights: From Medieval to Global Assemblages, Princeton: Princeton
University Press, 2006, p. 293
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they are entitled only to partial, “often contingent rights*° in a state of residence outside of their
place of birth. A classic example is the right to vote, generally inaccessible to non-citizens, yet
access to other rights can be highly varied, mainly because of national security considerations,
where states are permitted to act with an extensive amount of freedom due to public safety
needs.>® Countries globally have committed to methods of containment and restrictions, ranging
from something as mundane as visa requirements to more extreme measures like readmission
agreements and detention centers.®! This amplifies the pre-existing presumptive wrong of non-
citizenship,>? which, when coupled with international law’s lackluster ability to intervene or
secure “robust guarantees of personhood to asylum seekers,”>® leads to a highly varied extent of
rights being afforded, as the displaced become less of a subject of international law and more of
an object of national policies.

This idea is not in any way new. As far back as 1947, Hannah Arendt famously observed
that the concept of ‘rights of man’>* did not work, precisely because those rights were tied to
access to and protections of nationality. As she remarked,

Man, it turns out, can lose all so-called Rights of Man without losing his essential

quality as man, his human dignity. Only the loss of a polity itself expels him from

humanity ... We are not born equals, we become equal as members of a group on
the strength of our decision to guarantee ourselves mutually equal rights.>

49 Ibid, p. 285

50 Evan J. Criddle, Evan Fox-Decent, The Authority of International Refugee Law, in William & Mary Law
Review, Vol. 62 (2020-2021), Issue 4, The Future of Fiduciary Law Symposium, Williamsburg: William &
Mary Law School, 2021, p. 1073

51 Brumat et al, Making Sense of the Global, p. 831

52 Linda Bosniak, Status Non-Citizens, in ed. Schacher, Baubock, Bloemdraad, Vink, The Oxford Handbook of
Citizenship Studies, Oxford: Oxford University Press, 2017, p. 319

53 Ayten Giindogdu, Rightlessness in an Age of Rights: Hannah Arendt and the Contemporary Struggles of
Migrants, Oxford: Oxford University Press, 2015, p. 19

54 As human rights were known pre-UDHR

%5 Hannah Arendt, The Origins of Totalitarianism, New York: Mariner Books. 1968, pp. 297; 301
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In short, Arendt’s fundamental criticism of human rights is that they mean absolutely nothing
outside of the protection and conditions created by nation-states, accessible, vitally, by belonging
to said nation-states. The idea has been significantly developed since Arendt’s time, but applied
to refugees, the point largely remains the same: depending on where she seeks asylum and where
she is coming from, a displaced person might be either welcomed with open arms and recognized
as a refugee with legitimate grievances, or placed in a detention center awaiting almost
indefinitely for a decision to be made. The one concrete right afforded, to not be expelled back,
does not guarantee a recognized legal status inside the receiving state, leaving those awaiting one
under precarious protection of bare humanity.®® The experience of being a refugee is thus
governed by various national and international factors, rarely with an appropriate level of dignity
and agency afforded to refugees.® In turn, the affected population is tainted with a profoundly
negative perception of norms, as the laws meant to protect them instead leave them in legal
limbo, often with no means of accessing the sought protection. Hence, by failing to protect
individual subjects against abuse and mistreatment, the level of confidence in those norms drops,
with the populations seeking safety turning to other means of passage, including undocumented
migration and smuggling. In turn, when exacerbated by political demagogues, this erodes both
the confidence in and power of public institutions that are tasked with upholding legal norms and

public safety, collapsing the legal regimes on themselves.>®

5 Kesby, The Right to Have Rights, p. 30

57 Cheryl Benard, Politics and the Refugee Experience, in Political Science Quarterly, Vol. 101, No. 4 (1986),
Oxford: Oxford University Press, 1986, p. 629

%8 Brian R. Hanson, Thomas A. Ringeberg, Juan L. Urbano, Immigration, Threat, and Trust in Government in
Changing Rural Communities, in Great Plains Research, FALL 2019, Vol. 29, No. 2 (FALL 2019), Lincoln:
University of Nebraska Press, 2019, p.83
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1.4 The EU as a Norm-Receiver and Norm-Creator

As it pertains to norm translation, the EU stands as an outlier for two compelling reasons.
First, as a political union with shared norms applied amongst 27 different nation-states, the EU
fashions itself as the area of freedom, prosperity, and security, with the underlying objective of
human rights promotion being underscored in multiple governing documents. For example, the
1992 Maastricht Treaty stresses in Article F(2) TEU that “the Union shall respect fundamental
rights, as guaranteed by the European Convention for the Protection of Human Rights and
Fundamental Freedoms ... and as they result from the constitutional traditions common to the
Member States.”® Second, the EU acts as both the norm-receiver (on supranational and national
levels) and a norm-creator (on the supranational level). For example, the central human rights
document of the Union, the EU Charter of Fundamental Rights, affirmed in the 2009 Lisbon
Treaty, amplifies “universal values of human dignity, freedom, equality and solidarity.”®°
Curiously, it refrains from making any references to either the UDHR or the United Nations
(UN) Charter, unlike the European Convention on Human Rights from 1950, indicative of the
EU’s evolving norm-making power, as the Bloc now does not need to have an international
foundation explicitly outlined. Migration-wise, this norm-making power is illustrative in the
sheer variety of protections the displaced people can access within the EU. Besides refugee
status, the EU provides an array of alternatives for protection (see Figure 2 below). Those
include subsidiary protection, reserved for de facto refugees that do not fit the legal definition;
national humanitarian visas; and, most notably, a temporarily protected status, untouched for 20

years until the outbreak of the Russian invasion of Ukraine in 2022.5!

9 The EU, Treaty on European Union, Maastricht: the EU, 1992, Article F(2)
8 The EU, Charter of Fundamental Rights of the European Union, Strasbourg: the EU, 2000, Preamble
61 Naujoks, International Treaties, Conventions, and Laws on Forced Displacement, p. 58
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On the surface, this is an encouraging sign: in the face of inadequate extents of applicable
norms found in the international sphere, the EU-made legal alternatives recognize not only

additional statuses but also provide more ways to access them, breaking from the rigid

Figure 2. Statuses of Protection in the EU, in Naujoks, International Treaties, Conventions, and
Laws on Forced Displacement, p. 58

Qualification | | Asylum Procedures 7' ‘ EURODAC
Directive J | Directive Regulation )
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Refugee A ' Dublin '
[definition}\ Process ]\I—J\ Regulation J
b 1§

Rights & obligations
Arrival of Refugee Status if application denied

Asylum Determination (incl. deportation)
Seeker

— Subsidiary protection
-l

Reception Conditions Directive | Rights as refugee

Fig. 3.2 Common European asylum system

Table 3.2 International protection statuses in the European Union

Refugee status Convention refugee status with the meaning of Art.1 of the 1951 UN
Refugee Convention, as amended by the 1967 Protocol (Art.2(e) of
Directive 2011/95/EU)

Subsidiary A person who does not qualify as a refugee but, if returned to his or her

protection country of origin, would face a real risk of suffering serious harm and is
unable or, owing to such risk, unwilling to avail himself or herself of the
protection of that country (Art.2 (f—g) of Directive 2011/95/EU)

Authorization to Status not regulated by EU law but by national law. It includes persons

stay for who are not eligible for international protection but are still protected

humanitarian against removal under the obligations by international refugee or human

reasons rights instruments. This includes persons who are not removable on ill
health grounds and unaccompanied minors

Temporary Status based on a procedure that provides, in the event of a mass influx

protection or imminent mass influx of displaced persons, immediate and

temporary protection to such persons, in particular if there is also a risk
that the asylum system will be unable to process this influx without
adverse effects for its efficient operation (Art.2(a) of Council Directive
2001/55/EC)

Adapted from Eurostat (n.d.)
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requirements underlined in the 1951 and 1967 documents. Accordingly, because the EU aspires
to stand as a norm-maker, these statutes are rightly expected to be uniformly accessible
throughout the Bloc, as is guaranteed in the EU’s human rights charter. Granted, the EU’s
incredibly split infrastructure of power may realistically prevent an even application of these
statuses. Indeed, the EU’s migration law involves “the interaction of EU Member States’ national

laws, EU regional law, and international law,”%?

and discrepancies are omnipotent. For example,
Poland is by now infamous for its disdain for refugees, going as far as attempting to put the
newest EU-wide standard up to a referendum in the most recent election.®® Nevertheless, taking
the EU as a good-faith, rights-focused actor with considerable economic-political sway, it would
still be reasonable to expect a good degree of protection afforded for the displaced throughout the
Bloc, even if individual member states remain reluctant to follow the guidelines thoroughly.
Although the global asylum norms are unquestionably subject to interpretive and
uncharitable fragmentation around the globe, the EU is an outlier in an otherwise grim picture.
Possessing both a clear human rights-focused mandate and a healthy amount of protection
statuses on offer, it is equipped better than any other region in the world to handle the displaced
populations. Indeed, on paper, the EU sounds almost utopian in how great the promise of
protection is. Yet, in practice, the discrepancies and concerns voiced by Arendt and various other

scholars remain most seriously evident in the handling of the 2015 Europe Migrant Crisis, as

becomes apparent once the plight of Syrians is examined.

62 Iris Goldner Lang, The European Union and Migration: An Interplay of National, Regional, and
International Law, in AJIL Unbound, 2017, Vol. 111 (2017), Cambridge: Cambridge University Press, 2017, p.
509

83 Vanessa Gera, Polish government plans referendum asking if voters want ‘thousands of illegal immigrants,
AP News, 2023 https://apnews.com/article/poland-migration-referendum-election-
e4315f5f76a34a6f7f3a24b3d39fbc00 (first accessed: 08/14/2023)
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Chapter 2. “You Guys Need to Take Care of Yourselves”: the EU Asylum Framework During
the 2010s From The Displaced Perspective

Having established the theoretical framework, this chapter will now turn to the imperative
task of evaluating the EU’s track record on the measures taken to protect the refugee populations.
Within this exploration, it will become apparent how, despite the human rights mandate, there
can be no argument that the EU’s asylum framework in the 2010s witnessed a complete
breakdown. The consequences for Syrian refugees were just as disastrous, and, when considered
from their perspective, demonstrate the EU’s total incompetence at best and malice at worst

when it comes to protecting displaced non-European nationals.

2.1 European Asylum Framework and the Security Nexus

The European migration regime presents one of the starkest examples of self-contradiction in
the entirety of the EU governance, primarily due to the tension between its principles and its
policies. Even prior to the worst moments of the 2010s, it was abundantly clear that the area of
‘freedom, prosperity and security’ does not extend equally to everyone: the emphasis was always
made on citizens first. This much is evident in the Treaty on European Union and the Treaty on
the Functioning of the European Union of 2008, as Article 3 directly carries this sentiment in a
single sentence: “the Union shall offer its citizens an area of freedom, security and justice.”%4

That is not in itself an issue: since its inception, the Union’s primary goal has been internal peace

amongst the Member States, which it has successfully achieved. Nevertheless, as a political

84 The EU, Consolidated Versions of the Treaty on European Union and the Treaty on the Functioning of the
European Union (2016/C 202/01), Brussels: Official Journal of the European Union, 2016, Article 3 (ex-
Article 2 TEU)
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project, the EU is much more ambitious, operating both as a norm-receiving and a norm-making
entity, begetting a question as to whether this framing is also applied externally.

This is where difficulties arise: as of January 2024, the EU does not have a concrete, Bloc-
wide, external-looking migration management framework. Suggestions to implement one go at
least as far back as the initial Schengen Agreement in 1995, whereas the question positioned
itself as a natural consequence of abolishing internal borders. The 1997 Amsterdam Treaty, a
monumental step for the EU’s formalization of its commitments to human rights through
considerable investment of deliberating powers into the European judiciary,®® was meant to
provide an answer to this by extending obligations regarding non-nationals rights. Article 61
underscores the Council’s objective “to establish progressively an area of freedom, security and
justice,” seemingly internally and externally.®® However, simultaneously, Article 63 exempts
three types of measures from the supranational legislative obligations: “measures promoting a
balance of effort between member states in receiving and bearing the consequences of receiving
refugees ... measures on the conditions of entry and residence,” and “measures defining the
rights and conditions under which nationals of third countries who are legally resident in a
member state may reside in other member states.”®’ In other words, the management of external
borders was to remain on the national level, with no common policy emerging.

Granted, following the 9/11 attacks, the EU did attain a degree of uniformity, insofar as the

policies largely regressed to the rhetoric of securitization®® and criminalization of migrants as

8 Sassen, Territory, Authority, Rights, p. 313

% The EU, Treaty of Amsterdam, 1997, cited in Gregor Noll, Securitising Sovereignty? States, Refugees, and
the Regionalisation of International Law, in Edward Newman Joanne van Selm, Refugees and Forced
Displacement. International Security, Human Vulnerability and the State, Tokyo: United Nations University
Press, 2003, pp. 293

57 Ibid, pp. 293-5

% That is, a process by which a growing of policy is presented from primarily a security framing. See further in
Chapter 3 of Kathrin Lenz-Raymann, Securitization of Islam: A Vicious Circle: Counter-Terrorism and
Freedom of Religion in Central Asia, Bielefeld: Transcript Verlag, 2014
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“public order threats.”®® This security nexus is essential to acknowledge, as even in the 1951
Refugee Convention, Article 33(2) permits “exceptions to non-refoulement for certain persons
considered to be a danger to the security of their country,” even as they retain their refugee
status.’® Comparatively, the EU outlined the scope of permitted exclusion through the
Qualification Directive, with the Article 14(4) permitting “the revocation, termination, or non-
renewal of refugee status (a) where there are “reasonable grounds for regarding [the applicant] as
a danger to the security of the Member State in which he or she is present;” or (b) where “he or
she, having been convicted by a final judgment of a particularly serious crime, constitutes a

71 In addition, the nexus marked the move

danger to the community of that Member State.
towards greater externalization of the Bloc’s borders, whereas it began aligning its migration
policies towards prioritizing entry prevention. This is illustrative in many mechanisms, including
outsourcing migration control beyond EU borders, cooperating with sending and transit countries
through EU Border Assistance Missions, and creating sophisticated entities’? to monitor external
borders.” Overall, 9/11 has completely destroyed any pretense of liberal sentiment in the EU’s

migration management, whereas even legitimate refugees could be turned away, with such

securitization philosophy retaining its grip on the Member States’ policies since.

2.2 The Dublin I1I System
Nonetheless, the European rights-based aspirations seemingly took hold once more in the

beginning of the 2010s, producing the most relevant piece of the Union-level migration

89 Georgios Karyotis, European Migration Policy in the Aftermath of September 11, in Innovation: The
European Journal of Social Science Research, 20:1, 1-17, London: Routledge, 2007, p. 9

0 Guild, Garlick, Refugee Protection, Counter-Terrorism, an Exclusion in the European Union, p. 70
1 1bid, p. 73

2 Notably, Poland-based agency Frontex, created in 2004

3 Saddiki, Lakhdar, Open Internal Borders and Closed External Borders in the EU, pp. 169-70
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legislation of the period: the Dublin III Convention. Deployed in 2013, albeit retaining
undertones of securitization, its primary objective was setting out the standards for reception
between Member States to create an extent of equal treatment “for a// applicants and
beneficiaries of international protection” within the Union’s territory.’* Emphasizing deference to
international law and the case-law of the European Court of Human Rights (ECHR),”® the
convention goes a long way in outlining the new framework. Whereas the first member state of
application is to be responsible for processing the displaced,’® the Convention demands utmost

respect for arriving asylum seekers, provision of information “in a language that the applicant

»77 »78

understands,”’’ conduct of interviews through “appropriate communication,”’® consideration of
“any available evidence regarding the presence on the territory of a Member State,”® disregard
of counterfeit documents as reason to not assume responsibility,?® and prioritizing wellbeing and
dignity of the displaced even in detention, by itself being “as short a period as possible.”8!
Crucially, it also outlines the European Council, a supranational body, as the responsible party
for close monitoring and guidance, consolidation, responsibility-sharing directing, and
implementation of any Union-level policies.®

Even if these can be seen as the bare minimum provisions, the Convention was the closest

thing the EU has ever achieved to a common asylum standard, with its relevance throughout the

"4 The EU, Regulation No. 604/2013 of the European Parliament and of the Council of 26 June 2013
establishing the criteria and mechanisms for determining the Member State responsible for examining an
application for international protection lodged in one of the Member States by a third-country national or a
stateless person, Brussels: Official Journal of the European Union, 2013, Preamble, (10)

5 1bid, Preamble, (32)

8 Tbid, Article 3:2

7 Ibid, Article 4:2

8 Tbid, Article 5:4

" Ibid, Article 7:3

80 Tbid, Article 12:5

81 Tbid, Article 28:3

82 Ibid, Article 33:4
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decade arguably demonstrating an attempt at norm consolidation across the continent. However,
this consolidation was to prove disastrous: because of the preexisting security arrangements, the
natural policy direction was of some countries becoming the ‘border guards’ for Europe, both on

the inside (Italy, Greece) and on the outside (Ukraine, Turkey, Morocco),%

with responsibility
sharing portion of the agreement completely collapsing onto itself with the refugee influx.
Through the myriad of decisions and circumstances, the Union was either unwilling or unable to
enforce the uniform Dublin III code of conduct, allowing for continuous interpretation of
migration rules across the Bloc.

The impact on the refugees was devastating. Rather than finding safety, those lucky to
survive the journey witnessed a complete fracturing of the asylum norms, and it is to their
experiences that [ turn to now. In the ‘funnel’, these represent the third layer, the impact that such
norm diffusion has on the refugees themselves and their conception of rights. The key group to
consider here are Syrians, fleeing the cascading events of the Arab Spring and escalating civil
war, as they, in a way, became the face of refugees coming to Europe in the 2010s. The
experiences of Afghans, Africans, Iraqis, and many other groups were no less significant, but it is
undisputable that Syrians became the central group of consideration throughout the second half

of the 2010s. They were also the group arriving in Europe in the largest numbers, making their

stories most informative in evaluating the general EU experience of refugees in the 2010s.

2.3 The Syrian Asylum Experience
The catalyst for the increased influx in mid-2010s, undoubtedly, was the initial welcoming

sentiment in parts of Europe. In August 2015, following Sweden’s example, Germany announced

8 Saddiki, Lakhdar, Open Internal Borders and Closed External Borders in the EU, p. 172
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that all Syrians were welcome regardless of the first country of entry.8* For Syrians, continuously
displaced to neighboring countries since 2011, this was a relief, as many struggled to adjust to
the rough circumstances within their host countries. As documented by Wendy Pearlman, those
in Lebanon, which housed over a million Syrians by 2015,% spoke of routine exploitation by
hospitals, registering their visit “even when they don’t provide treatment, just so they can charge
the fees to the (UN);” by their bosses, at times paying the refugees with “a room to stay in”
rather than a salary; and even by the UN, stretched too thin to help and instead placing people on
indefinite waitlists, humiliating them in the process.? Similar stories constantly came out of
Jordan (“People exploited us, because they knew we needed to work to survive®’) and Egypt,
which, despite initially serving as a haven for Syrians, witnessed a complete turnaround in the
summer of 2013, lambasting Syrians in media as terrorists or supporters of Morsi.® As such, by
2015, Europe was neither the immediate nor the first choice, yet the countries most Syrians fled
to following the outbreak of the civil war were becoming unsustainable as options for long-term
planning or starting over — the conditions were too unsafe to stay put. Regardless of how perilous
the journey was, it was simply the only sustainable alternative. The sentiment was captured
perfectly by Nur, one of the refugees interviewed by Pearlman: “We don’t have a problem with

death. Our problem is life without dignity.”8°
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Contrary to expectations surrounding Dublin III guidelines, the experience with EU asylum
for most Syrians has been largely defined by the journey to Europe rather than considerations
about which state would be responsible for them. Admittedly, many had a preference, mostly
dependent on where friends and acquaintances who already immigrated to Europe were. This
was true for Hashem,®® whose EU-resident friend’s offer to help inspired him to try his luck with
Sweden, which had an accommodating refugee policy for full family resettlement since late
2013.%* However, the difficult part was getting there: there were no special legal routes, and EU’s
border externalization was already well-known. As captured by Nabil, a Syrian musician who
spent fourteen months in both Lebanon and Turkey attempting to get to Portugal: “After two or
three years of people making these journeys, there’s no piece of information you can’t find.”%?
Coupled with UNHCR’s overextended inability to provide timely resettlements, Syrians clearly
felt that there was no legitimate way to reach the European shores, even as accommodating
policies on arrival were created. In this predicament, the only grim solution was to turn to
smugglers.

Despite how dubious it may seem, smugglers were quite appealing as an option. As per the
UN Office on Drugs and Crimes (UNODC), smugglers take advantage of people who are
presented with no real legal pathways to achieve their destination,® and such was the reality for
most Syrians in 2010s. Having left in a hurry and impoverished, most found themselves unable
to ask for help without proper paperwork from their embassies, some of which, depending on

where the applicant was, may have simply been inoperable by then.®* Returning to Syria,

% The primary character of Kinglsey’s monumental account of Syrian experience in 2010s
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understandably, was not an option. All these elements combined paint a picture of utter
desperation, as people abandoned both by their government and rejected by their new hosts in
Lebanon, Jordan, Egypt, or even Turkey, turn to one place within reach with a promise of safety:
Europe. But even as the countries inside Europe openly called for them, they also left them no
effective means of getting there, with no special provisions given to enter the EU despite a clear
demand. So naturally, for these people, who have already fled death once and then endured more
suffering in various host countries, smuggling became the only real option. As was further
corroborated by various Syrian refugees, “It’s very easy to find someone — everyone knows a
smuggler or two ... in fact, you don’t need to find them. They find you.”% The extent of danger
in undertaking this journey is well-documented and requires very little deliberation: smuggling
happens in a context of high secrecy and low safety. Routinely, survivors recalled traumatizing
stories of being fitted like cattle into old fishing boats, some only forty meters long, “350 people
on top of each other,”®® traveling for days with miniscule food and water, always at risk of being
abandoned in the middle of the Mediterranean to fend for themselves, as smugglers escape at the
earliest sight of danger — the maritime patrols tasked with search and arrest operations.

The origin of these patrols is worth noting. In the wake of the Syrian influx, in line with the
prevalent security nexus, the framing of smugglers bringing in criminals became the dominating
notion of the migration discourse in Germany, Italy, Spain, Sweden, and the UK®" - some of the
key destinations for Syrians. In many respects, it echoed the rhetoric of ‘Fortress Europe’, a

historic term that since 2015 denoted the negative public attitudes towards immigration, pushed
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by the likes of Viktor Orban as “a political agenda (reinforced through) implementing or at least
supporting strict anti-immigration policy.”% Understandably, such framing is a blatant
simplification and mischaracterization, incompatible with the Bloc’s human rights obligations.
So, to remedy the situation, the EU utilized two extraterritorial instruments that, while preventing
it from committing to its humanitarian obligations, allowed its leaders to say they were doing
something about the smuggling problem. The first was the EU coordination with the Libyan
coast guard, which the EU mandated and expected to intercept all the outgoing boats to “take
(the asylum seekers) back to detention camps in Libya, which is not subject to ECHR
jurisdiction.”®® This would ensure that migrants simply never reach the shores of Europe to
become its responsibility. Secondly, the EU expanded its border control mandate to supranational
entities, such as the notorious Frontex agency. Tasked with enforcing the invisible border in the

100 jts practices, despite meaning to serve as escort staff for rescue

European Mediterranean,
operations,'! have been documented to include underinvesting resources in critical areas of
movement, notifying the Libyan authorities rather than intercepting the boats themselves, and

even removing asylum seekers from safety and putting them back in the middle of the sea afier

reaching Europe.!%? Both came at the expense of the initial humanitarian efforts in place
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Vol. 35 No. 2, Oxford: Oxford University Press, 2021, p. 853
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away-with-plain-murder (first accessed: 10/12/2023)
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following the implementation of Dublin III in 2013, such as Mare Nostrum, an EU-led maritime
campaign that utilized the Italian navy to rescue stranded migrants at sea. Yet, when its mandate
elapsed in the Fall of 2014, just before the crisis had reached its peak, the rest of the EU became

103 and

unwilling to renew it on the grounds of having created “an unintended ‘pull factor,
Frontex eventually replaced it entirely. Ironically, those fears were completely unsubstantiated,
as neither the migrant nor their smugglers had recognized the name Mare Nostrum by 2015;
rather, the decision to try reaching Europe was based on one simple fact: the risk simply felt as
“the least worst option.”104

Despite the EU’s efforts, many Syrians still managed to reach its shores. Many were aware of
different policies on migration and refugee resettlement throughout the Union, and so, contrary
to Dublin III prescription, they remained steadfast on reaching the few countries that did
welcome them. For those trying to help their family, the situation was particularly tenuous, as
different countries carried different processing times and family reunification policies. In
particular, Germany had the most streamlined system, while Sweden promised an indefinite
‘leave to remain’ visa.'% That’s where the discrepancies of Dublin III once again appear: because
so many of the migrants arrived undocumented, and Dublin III denotes the Member State where

106 most of migrants are

the asylum application is lodged as the responsible host country,
intercepted once they contact the police, migration authorities, or the local government, which
forces them into lodging an asylum claim. This obliterates any agency that the refugees may

have possessed: depending on where the application is processed, refugees are able to start over

themselves and potentially offer a safe pathway to their family, or be indefinitely stuck in a
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camp. Such is the case in Southern Europe, the most overburdened arrival region even today,
where camps are routinely used to handle new arrivals. Although meant as “temporary
humanitarian way station(s),” they now end up serving as “sprawling, insecure, and

impoverished slums”%’

with no promise of resettlement. For example, in Greece, since these
camps were not designed to hold as many people as they do, the conditions have been steadily
declining: by now, they are overcrowded, locked off behind high walls and caged perimeters,
with little formal security around and heavy language barriers permeating.'% Temporality also
turned out to be a myth, as people would can spend years awaiting decision on their
applications,'% turning camps into a physical symbols of humiliation and violation of human
dignity.

Given this, for many determined Syrians, Greece and Italy were unacceptable for
resettlement. Rather than becoming points of registration, the countries of Southern Europe
ended up becoming pitstops along further travel up North. The most popular route, undertaken
oftentimes by foot, went through “two countries that lie outside the EU (Macedonia and Serbia)
and then a third that is in the EU but behaves as if it isn’t (Hungary),”*'® whereas they would be
exposed to further dangers of organized crime, extremist groups, and local police forces.*!! The

latter is especially concerning to note, as although representing the authorities of Member States,

they rarely had the interests of the displaced in mind. In Hungary, seen by many of the refugees
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as a threshold between the hostile Southern and the welcoming Northern Europe, the policy
undertaken went from humiliating yet accepting to outright rejectionist. At first, the country
accepted migrants even as it robbed them of their dignity, exemplified in one incident when the
authorities “herded (refugees) into an empty field, and forced (them) to wait there in the cold for
several days until space opens up in the registration camps,” whereas they would be “kept in
cages, and fed like animals.”*? But, at the height of the crisis in September 20135, the country
erected a fenced off ‘no-man’s-land’ between it and Serbia, trapping more than 1,000 people in

the crossing®?

with nowhere to go but to neighboring Croatia.

In a way, this can be seen is a management tactic that approaches refugee-ness as a moral
political currency: whereas during the Cold War they were used for point scoring against the
Soviets and Eastern Europe, demonstrating their “illiberal and uncivilized” nature,'* European
images of refugees at the peak of 2015 were used for power plays and criticisms of liberal
politicians. In the case above, even if Croatians were more welcoming, they were “ill prepared to
deal with such a huge influx of people in such a rural, remote area.”'*® The result was increased
disdain, pressure on local governments, and political instability. The only people refugees were

able to count for help on were strangers and local volunteers,*®

which sprung up throughout
Europe as the crisis unveiled, yet those would never supplement formal protection that was

clearly needed. All these, ultimately, pressured the EU to take up harsher measures in response,

all the while reducing refugees to mere political tokens, humanity obscured, agency reduced, and
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their entire existence governed by foreign and domestic politics as opposed to respected and
protected rights.

Upon finally reaching the desired destination and lodging an application, the process remains
grueling. The refugees interviewed by both Pearlman and Kingsley report further humiliation, be
it in searching for a job (“Given all the security checks, it was just too much effort to hire me”%")
or lengthy, exhausting wait periods in ‘asylum purgatory.’*'® Even when normal life resumes, it
continues being governed by unstable living conditions and strict rules of adherence. Germany,
for example, is unable to provide sufficient access “to institutions of professional and higher
education,” further exacerbated by “the absence of German as a foreign language training
program,” altogether making the integration thorny and difficult.!*® Hence, despite better
protection of rights than in countries of departure, refugees’ accommodation to their new homes
remains lengthy, troublesome, and frustrating.

Taken as a whole, it is clear that during the 2010s, the EU migration system, rather than
protecting human rights of asylum seekers, fostered an environment for abuse, exploitation, and
mistreatment. From the initial journey, discouraged by various partnerships with sending
countries and uncompromising visa regimes, to the lengthy road to the European shore and the
trek through Member and Non-Member States alike, to even the final integration, Syrians in
Europe — even if not exposed to an active warzone and having some fundamental rights — lacked
protection of their dignity and agency. Some of these factors are practical consequences of
European politics, which, despite what one may assume looking from the outside, is anything but

uniform. Yet a lot of the crisis is equally as evident to be the result of an unclear and neglectful
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system that was put in place with Dublin III, concerned with national rather than individual
interests first and foremost. Be it malice or negligence, the result remained the same: the EU has
failed the Syrians that it promised to embrace, effectively eclipsing and forfeiting its human

rights obligations in favor of realpolitik.
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Chapter 3. “I really love home, I really miss home, but I’'m scared to go back even if it’s over”:
the Ukrainian Experience as a Temporary Protected Group

With the ‘standard’ European asylum policies evaluated through the Syrian experience in the
mid-2010s, this chapter now focuses on the plight of Ukrainians since 2022. Following the
outbreak of the full-scale Russian invasion on the morning of February 24", 2022, the newly
displaced Ukrainians witnessed an outpouring of European support. Beyond military aid, the
assistance also included a completely different migration framework that laid dormant for twenty
years, known as the Temporary Protection Directive, for anyone seeking safety in the EU.
Unanimously endorsed by all 27 Member States, the historical importance of this moment was
immense. For the first time in Bloc’s history, the perfect alignment of law, politics, and humanity
created a migration regime that allowed for unparalleled levels of protection, both in terms of
easing border passage and provisions of rights on the inside, fundamentally breaking the
established pattern. The primary objective of this chapter is there to evaluate the impact that TPD
had through personal accounts of Ukrainians now residing in the EU after first providing a legal
overview of the Directive and its origins. Based on those experiences, the chapter will conclude
by imagining where the EU migration regime goes from here based on TPD’s strengths and

weaknesses.

3.1 Temporary Protection Directive Overview
The origins of TPD can be first traced back to the collapse of Yugoslavia in the 1990s.

Triggering a decade of wars in scale and brutality unseen on the continent since World War 11, it

46



displaced, as early as 1992, between 600,000 to 1,000,000 refugees,'?° to most of whom
traditional 1951 Convention category of refugee did not apply.*?! This mass influx, both between
former Yugoslav countries and into the EU, presented a pressing and unrelenting situation,
whereas the chances of a successful asylum claim within the then-European framework were
practically nonexistent.?? For the EU, claiming to uphold human rights, that was a problem.
With the added pressure from UNHCR in Geneva,'? the situation presented a substantial need
for amending the unprepared framework.

The Council Directive 2001/55/EC, or the TPD, was born out of this crucible of Yugoslav
displacement. The Directive is primarily designed to deal with an ‘exceptional situation’ of “‘a
mass influx of displaced persons,” which it defines as ‘a large number of displaced persons, who
come from a specific country or geographical area,’” only to be invoked in situations of a
completely malfunctioning asylum system.?* Importantly, Article 3 asserts, “Temporary
protection shall not prejudge recognition of refugee status,” even as the principle of non-
refoulment remains applicable.'?® Hence, TPD’s purpose is explicitly not to replace the refugee
status and the rights granted by the 1951 Convention but to work alongside them in easing access
to the Union territory, where the refugees would then go on to file asylum claims. Still, this does
not prevent TPD from going beyond the Conventional standards, spelling out concretely a

demand to accelerate the arrival of the affected populations*?® and guiding the implementation of
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rights, including employment,'?” accommodation,'?® and education,?°

in a safe and accepting
environment. That said, TPD is not an ‘always active’ feature of the EU asylum regime, as was
Dublin III: because of its emergency nature, it is more so akin to a political fire alarm button, a
tool that can be invoked by the European Council** through a qualified majority vote, which in
itself has to be based on the proposal from the European Commission.*** Furthermore, as it
currently exists, TPD would only be applicable to a particular group of people rather than open to
all asylum seekers. TPD, therefore, is an emergency response legislation designed to ease the

processing for receiving countries!®2

while ensuring that the sufferings of the incoming
population are minimized due to the severity of the situation.

These factors make TPD a tempting but not guaranteed tool for migration governance.
Indeed, between its adoption in 2001 and 2022, the Directive has remained completely dormant,
demonstrating how much needs to align for its deployment. Many found this paradoxical, as did
UNHCR in 2015 when it “recalled” TPD’s existence when reacting to the EU’s response to the

mass influx of Syrians,*3

subtly suggesting that much of the suffering could have been remedied
with its use. However, given the lack of deployment, even by accommodating countries like
Germany and Sweden, TPD clearly requires a perfect mix of law, politics, and empathy for

deployment, not too dissimilar from differing policies for the displaced in the global refugee

governance. Still, it does make the fact that legislation as robust as TPD has not been used earlier
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all the more unfortunate. The plight of Syrians, be it because of the security nexus or the lack of
agreement amongst Member States, was not enough at the time to activate TPD.

Yet, since 2022, we have a demonstration of TPD in action. As Russia began its full-scale
invasion of Ukraine, the Council, in a rare show of unanimity, overwhelmingly endorsed TPD’s
activation less than two weeks after the outbreak of hostilities to accommodate the Ukrainians
seeking safety abroad. Citing the mass influx of Ukrainians as a direct result of Russia’s violation
of international law, the Council portrayed its decision as part of the EU’s “resolute (response)
for Ukraine and its citizens,” effective immediately for a period of three years after a swift
consultation amongst the 27 home affairs ministers.'* In a way, one can see how TPD is more
applicable to them than to Syrians in that they resemble the conception of refugees invoked
during the Balkan Wars much more accurately. Back then, most responders cited fear “for (their)
life as the war spread and indiscriminate artillery attacks escaladed in frequency,”*® fleeing
active hostilities. Ukrainians, too, were fleeing active hostilities and the dangers that the Russian
invasion had put them in. This puts them outside of the traditional conception found in the 1951
Convention, unlike Syrians, who were subject to inhuman conditions and discrimination in
countries where they were already receiving asylum and were thus escaping. While a reductive
view, given the more liberal interpretations of the 1951 Convention emerging over the last
seventy years, this helps to explain the EU’s political calculus. Nevertheless, this is
unprecedented in the EU’s history, and the implications for the framework of norm translation

are wide-reaching: assuming the Directive is implemented as intended and its impact is felt
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appropriately by Ukrainians, it would demonstrate a much more equitable and dignified
implementation of the international standard, if not surpass it altogether.

To ascertain that, however, one cannot look at official statistics or political op-eds; such can
only be done by looking at the experiences of those who lived through TPD and felt its power
and protection for themselves. Over the summer of 2023, I interviewed eleven Ukrainians who

now reside in the EU to discern that very thing.

3.2 The Ukrainian Experience Under TPD

Although having left their homes at different points since February 2022, most Ukrainians [
interviewed, unlike Syrians described in the previous chapter, do not dwell on their journey into
the EU; if anything, it is but a footnote. Some traveled by plane, others by train or car, and, in
rare instances, on foot or combining all of the above. This mattered little, as the borders into the
EU are unrestricted to their movement, even when arriving in less-than-ideal conditions. One
example is Stella, who had to flee occupied Kherson early in the war. While most of her peers
made their way westward to L’viv, a city that by now has become a symbolic haven in Western
Ukraine, she had to go around, through Russia and Belarus, as discreetly as possible. When
arriving at the Polish border, despite having her passport in the process of renewal, all it took to
be let in was a statement of coming from an occupied territory and their destination, Germany;
she and her family were done in an hour. This remarkable experience, not obstructed by Frontex
or even visa requirements, could be explained by Ukraine’s previous involvement with the EU
through the special border mission and the variety of helpful measures already granted to its

citizens, including visa-free travel since 2017.13 However, this does not account for the sheer
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extent of assistance provided almost immediately to all of my interviewees and the
uncharacteristic removal of the omnipresent security nexus as part of the policy calculus. Indeed,
from the moment of TPD’s invocation, the Ukrainians did not have to worry about the
presumptive guilt of immigration, common in times of peace and crisis alike, even when coming
from Russian territory. Such uniformity holding out across different countries, with all
interviewees reporting a similar lack of issues entering Germany, France, Spain, Italy, Poland,
and Baltic countries, speaks further to TPD’s power in assuring dignified migration and
prioritizing migrants’ safety.

The most telling example of this assertion comes from Jane, who came to Spain as a minor to
live with her sister. On arrival, because of their different surnames and lacking appropriate
documentation, she was detained by the police. But rather than being sent elsewhere or detained,
Jane was lodged to be registered in a foster home. In other words, she was filtered directly into
the Spanish national registry, on the same level as its citizens. Although Jane was eventually able
to contact her mother back home in occupied territories to prove the relationship with her sister,
the incident perfectly demonstrates the ease that TPD has provided: the Ukrainians covered by it
were not considered outsiders who could be kept indefinitely in refugee camps but instead were
provided with attention and care that citizens get in a national institution.

Despite this afforded freedom and accommodation, one similarity with Syrians permeates:
the decision-making calculus of where to go seemed to have been motivated by the availability
of pre-existing help from relatives or friends. Julia, for example, although first going to Moldova,
went to Nice, France, because her relatives lived there, with free accommodation and knowledge
of how things work. Similarly, Bella and her family chose to go to Latvia due to her father’s

previous employment there. In every instance, therefore, not the political conditions or
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opportunities, but ties that bind throughout the region governed the decision-making of the
displaced; the economic and social factors were but an added consideration.

Nevertheless, inside the border, where the TPD experience truly unfolds, things become less
uniform. Because TPD applied evenly throughout the bloc, countries without prior experience in
handling large influxes of displaced populations were suddenly thrust into governing their well-
being and security. This is most notable in the Baltics and, to an extent, Poland, constituting a
more appealing option for Ukrainians because of their historical, cultural, and linguistic ties.
When Bella arrived in Latvia in the Spring of 2022, the parliament, although willing to take
Ukrainians in, had yet to implement a concrete assistance policy, with the new arrivals relying on
volunteer corps. As Bella recalls, they were providing “their apartments ... giving food ... giving
their clothes because it was just the beginning of the spring.” She even volunteered herself in
administrative processing due to her knowledge of the language. Put simply, the countries not
used to this process were caught off-guard. Nevertheless, with time, the situation improved:
Barbara, who arrived in Latvia a little after Bella, spoke of a special information and processing
center, providing help with “almost all the questions and all the problems Ukrainians had ...
(ranging from) education, schools, universities ... (to) something related to (visa and
employment) documents.”

Comparatively, Germany and France, as experienced refugee destinations, had a much
smoother process from the get-go: as tiring as the bureaucratic machine felt for Alice, Claire,
Zoe, and Seleno, all were assisted in an orderly manner through local authorities. From
healthcare access to unemployment benefits, from work authorization'®’ to resuming education,

from housing application to language courses provisions, a clear improvement from the Syrian

137 As importantly underscored by Elena, it is exclusive to TPD-covered individuals but not legal ‘refugees.’
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experience was evident. Additionally, unlike in the rest of the Bloc, it was in Germany and
France that the migrant rights were explained most cohesively through simple documentation
given as part of the arrival procedure.

Yet, somewhat paradoxically, the few interviewees who went to the less experienced
countries looked back on the process much more positively, recalling quick processing time and
an altogether more humane, less mechanical treatment, unlike those who chose the more
experienced countries. For example, Seleno, who came to Germany alone, endured six months
unemployed due to the language barrier. While government benefits and language courses
helped, she still spoke of the icy attitude prevailing the longer she stayed in the country.
Similarly, in France, Hannah talked of a lack of assistance with documentation, as Ukrainians
were simply told what to do and expected to do so themselves. This left many new arrivals open
to exploitation, with supposed experts, mostly “Ukrainians who have been living in France for a
longer time,” approaching those in need to help set up their temporary protection — naturally, for
a fee. In Latvia, on the other hand, there seemed to have been a much greater degree of
understanding and assistance, as per Barbara and Bella, with the sense of commonality in those
receiving states creating an environment where the relationship between the governing and the
governed flourished rather than deteriorated despite the initial chaos.

Nevertheless, given these informational blind spots, many Ukrainians turned to informal
support networks that are still rapidly growing across the continent. Some appeared in person, as
the displaced congregated into unified communities: Jane’s town in Spain, consisting of some ten
thousand Ukrainians at the time of the interview, made her “feel like (she is) living in Ukrainian

City ... every second person speaks Russian or Ukrainian.” Even more, however, assembled
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138 every interviewee spoken to has mentioned that

online, especially on group chats of Telegram:
they were either aware of these channels or actively used them, both to share and receive advice.
Zoe even secured accommodation through one of those groups when she arrived in Berlin,
recalling how she found “a woman who agreed to let us in her apartment and just ... stay
overnight,” later renting a place permanently through her. Altogether, these informal support
networks, operating in the same vein as the Syrian Facebook and WhatsApp groups and word-of-
mouth narratives,*® highlight the collective resilience of the displaced and the lackluster
information provisions on behalf of the receiving countries, which, despite their accommodating
nature, still expected Ukrainians to figure many elements of TPD on their own.

Lastly, there is another unique element amongst Ukrainians: none expressed a desire for a
permanent resettlement in the EU. Just as people fleeing former Yugoslavia overwhelmingly

indicated a desire to return home when possible,'4

so too did my interviewees, albeit in a mixed
way. Some, like Elena and Bella, strongly affirmed their aspiration to return, even if first taking
time to finish their education. Others, like Claire, Hannah, and Stella, were uncertain about the
future, either because of personal trauma or the general lack of clarity on where Ukraine was
headed internally. Others, like Seleno and Jane, looked instead to how they could best use their
time abroad to make themselves educated and prepared for their careers, wherever those may
start. And still, all acknowledged that they at least had the choice to be able to make that call
themselves, without pressure from anyone. This is where the most significant value of TPD lies:

its accommodating, respectful attitude toward the agency of the displaced, with all eleven

interviewees confident they could choose what to do next in their own time.

138 A WhatsApp-like messenger app especially popular in Eastern Europe.
139 Kingsley, The New Odyssey, p. 187
140 68% of responders in 1992, in Morokvasic, Yugoslav Refugees, Displaced Persons, and the Civil War, p. 6
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Overall, the Ukrainian experience under TPD highlights an immeasurable amount of
knowledge for displacement scholars. In terms of successes, TPD illustrates the extent of rights
protection the EU is clearly capable of providing while respecting the displaced persons’ agency,
both immediately on arrival and in the long run. It also reduces travel and immigration hurdles,
integrating the previous visa-free agreements into a broader network of support on the inside,
allowing for considerable mobility between states.'#! Still, the experience also reveals certain
issues, like the lack of uniform preparedness amongst all 27 member states and informational
blind spots that the authorities expect the protected to fill in themselves. Additionally, the clear
political will to invoke the Directive makes it harder to discern how wide an application TPD
will have moving forward. Nevertheless, now that TPD has been invoked, the insight provided
by my interviewees makes those issues much more discernable and clearly defined than before
2022, laying the groundwork for an assertive and convincing case for building a better European

framework altogether.

3.3 Temporary Protection and the Future of EU Asylum

Having underscored TPD’s potential from its application, all that remains is to consider
where the Union’s asylum regime goes from here. Despite filling a different niche than Dublin
III, TPD represents a clear departure in both upholding and improving upon international norms,
making it a natural starting point for the common European asylum policy. Yet, it is imperative to
assert glaring difficulties with the Directive, all the while remembering that, in its current state, it

is far from a guaranteed protection framework.

141 Some interviewees, although ultimately settling in a particular country, had changed their residency at least
once or twice after moving to the EU.
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As is evident from the Ukrainian experience, TPD succeeds where Dublin III fails. From
providing unrestricted initial passage and allowing the displaced to choose their residency, to
protecting socio-economic rights through welfare, education, and job provisions, it firmly places
the agency in the hands of individuals seeking protection and restores their dignity in the
aftermath of displacement. In some regards, one may even say it achieves precisely the kind of
results sought by Hannah Arendt: the fulfillment of rights based not on citizenship but on shared
humanity, dispelling the grim assertion of the “right to citizenship as (being) the condition of
possibility for other rights.”**? Indeed, Ukrainians are the first group in the entirety of the EU’s
history to receive such widespread and acclaimed protection. Nonetheless, celebrated as this
should be, such a reading may be recklessly optimistic. Despite its advantages, TPD is no
panacea; assuming it is here to stay, significant points of contention must be addressed moving
forward.

For starters, there is a substantial difficulty regarding the institutional setup of TPD: it is not
an automatic feature of the EU migration framework, but a decision to which a qualifying
majority of the Council members must arrive, evidently difficult to achieve by TPD’s lack of use
during the 2015 influx. In this sense, Gluns and Wessels correctly underscore that the crisis TPD
is meant to remedy, a ‘large influx’ into the EU, is “only ever as ‘massive’ as the asylum and
reception capacities are lacking.”**® Put bluntly, the conditions under which TPD is invoked
remain subjective and interpretive by the member states’ political leadership. This is what makes
the Ukrainian case so unique, as aiding them proved both morally right and highly

uncontroversial with the public,'** which was simply not the case with Syrians. As

142 Giindogdu, Rightlessness in an Age of Rights, p. 21

143 Gluns, Wessels, Waste of Paper or Useful Tool?, p. 64

144 As 0f 2023, some 79% of EU citizens support taking in Ukrainians; Visit Ukraine, Which EU countries
support the reception of Ukrainian refugees the most: latest data, 2023
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uncomfortable as this fact may be, it is simply much less politically contentious to provide
protection to white people.'* TPD’s application for Ukrainians but not for Syrians is indicative
of this sentiment, underscored by Ayelet Shachar: “depending on where you are fleeing from,
individuals whose basic safety and dignity the international refugee system is designed to protect
receive decidedly disparate treatment.”146

Utility-speaking, there is likewise some contention as to whether TPD is better than the more
traditional protection statuses. The critical thing to note is the ‘temporary’ part of the Directive:
the Ukrainians covered by it are currently subject to renewals after three years, with some even
having to renew it every six months, depending on where they reside. For example, Alice, who
has been staying in Germany since April 2023, was at risk of losing her status unless she
renewed or applied for resettlement, with Bella facing a similar problem. Assuming either of
them decides not to renew TPD, they “may need to give up certain rights granted to (them) and
fall back into asylum seeker status, which provides the weakest level of rights in the spectrum of
protection”*#” within Europe. This is worrying, as it is difficult to predict what the political
sentiment will be like in three years and whether the protection on offer right now will be
available then, unlike a more permanent status. As such, one may rightfully agree with Kiigiik in
questioning what are TPD’s benefits as opposed to the conventional refugee statuses, since “the
benefit(s) (are) likely to be temporary, as the incentives for displaced persons to enter the regular

asylum system for a more permanent status are high.”'* However, this is imperatively taken

https://visitukraine.today/blog/3117/which-eu-countries-support-the-reception-of-ukrainian-refugees-the-most-
latest-data (first accessed: 12/28/2023)

145 1 iana Almony, The Grim Status Quo: A Deep Dive into the Pervasive Racism Exposed by the Ukranian
Refugee Crisis, Journal of Political Inquiry, 2022 https://jpinyu.com/2022/09/18/the-grim-status-quo-a-deep-
dive-into-the-pervasive-racism-exposed-by-the-ukrainian-refugee-crisis/ (first accessed: 11/28/2023)

146 Shachar, Expanding Protection: Global Lessons from the Ukrainian Refugee Crisis

147 Kiiciik, Temporary Protection Directive, p. 8

148 Gluns, Wessels, Waste of Paper or Useful Tool?, p. 71
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from the perspective limited by theoretical assumptions about the Directive; on the practical
level, as we've seen with Ukrainians, many do assertively think of their next steps, but some are
also taking time to regroup while the protection is offered. Notably, only one of my interviewees
has applied for a different status, with all others, irrespective of how long they were present in
the EU up until that point, opting to stay under TPD. It is thus self-evident that TPD provides
more flexibility and decision-making power to the covered populations, all undertaken from the
safe confines of the EU rather than from a hostile environment that only affords lackluster
protection and rights provisions. However temporary the benefits, TPD provides a much more
holistic and respectful protection of the displaced, whose initial priorities are likely to be marked
by the search for immediate safety rather than long-term resettlement considerations. This is not
to say that many won’t be looking for resettlement, as did many Syrians, but as far as the
immediate needs go, the benefits of temporary security assurance are undeniable. Consider this
next to Dublin III, which, for lack of a better word, traps the asylum seekers in the country where
they are processed, encouraging undocumented, unsafe travel into the destinations where the
protection is adequately offered, and the improvements become apparent.

As such, while TPD remains contentious in its current form as a long-term feature of
European asylum, its benefits are undeniable, especially when it comes to granting the protected
population agency and security of rights. This much has been underscored even by scholars who
call attention to its more uncomfortable features, like Shachar. To her, TPD’s value lies in
abolishing “the standard asylum procedure that requires an individualized assessment of each
claim,” as was under Dublin III, while effectively promoting burden sharing and uniformity

amongst member states and allowing individuals “to choose where to enjoy the rights and
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protections provided.”'*° Likewise, Jane McAdam, despite noting how vital it is for TPD to “not
become a poor substitute for refugee status,” ultimately asserts it to be a “pragmatic response to
people fleeing areas of conflict, violence or serious human rights abuses.”** These scholars
lucidly highlight TPD’s strengths and make for an excellent starting point for asserting its future.
Vitally, I agree with McAdam in that TPD cannot become a substitute for refugee status
itself. TPD, although effective, is essentially a protection visa rather than a resettlement scheme,
whereas a refugee status would allow for actual permanency in residency. Yet, I believe this is
where TPD’s key strength lies: by allowing unobstructed passage at the crucial moment of a
crisis, the Directive makes it unparalleled insofar as immediate access to protection goes.
Similarly, the automatic inclusion of socio-economic services and assistance is essential to
easing the difficulties many prospective refugees face upon arrival. In essence, TPD is a perfect
entry assistance policy for upholding further asylum measures: through its inclusion in the
broader EU toolkit as a regular feature rather than an emergency measure, it has the potential to
make the most inclusive and the most generous border policy in the world, even if not perfectly
implemented when accounting for potential limitations in member states’ economies and politics.
Should TPD features become the norm, they will have a reverberating effect on asylum
interpretations across the globe, fostering developments of temporary protection systems and
lending more significant incentives for cooperation and responsibility sharing among countries,
regionally if not globally. As far as the EU is concerned, it would make for a less convoluted and
restrictive system than Dublin III was. Although some Member States are guaranteed to object,

TPD’s positive features should be replicated as closely as possible.

149 Shachar, Expanding Protection
10 McAdam, Europe triggers “temporary protection” for Ukraine war refugees
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Nevertheless, these objections are perhaps the biggest hurdle to overcome: the EU leadership,
evident in the selective deployment of TPD, is unwilling to apply this protection uniformly for
every population in need, and it is simply unrealistic to expect the required alignment of law,
policy, and human empathy to be omnipresent. Widening TPD’s application would create the
need for an entirely separate discussion on who it covers, as an asylum policy that is too
generous in effect would create completely open borders, which would water down the extent of
consensus that the EU leadership will have on such a reform. Indeed, there is no clear way to say
what the discussions surrounding a common European policy will shape up to be. Yet, what can
and should be done now is emphasizing the successes and failures of the previous policies,
especially with the added emphasis on human rights that the EU supposedly shares. To this end,
TPD provides the most clear-cut example of a policy that worked, and it will be increasingly
difficult to justify not using it in future instances of mass influx. Insofar as that purpose is
concerned, the features outlined above are perhaps the most pressing for the European

leadership’s consideration.

60



Conclusion

When this thesis was initially proposed, the discussions regarding a unified European
asylum were seemingly at a standstill. Dublin III was regarded as a failure, and the Ukrainians,
albeit with caveats, were being adequately catered for under TPD. Yet, in June, something
incredible happened: the EU leaders, after years of bickering and arguments, reached a tentative
agreement on a plan that would, in effect, create a new workable framework for the burden-
sharing of migrants entering Europe. A historic moment for the EU’s growing political
cooperation, it was made all the more incredible by how many long-standing divisions have been
overcome.®! Eight years after the European asylum system collapsed in the wake of the 2015
refugee crisis and a year after the outbreak of the full-scale Russian invasion of Ukraine, the
agreement came at a time when many of the ministers worried that they might not get an
opportunity to resolve the issue again.'®? For the first time since the Schengen Agreement, the
EU came close to a consolidated, uniform plan on managing its borders. At least for a moment,
Europe was divided no more, and the disparities of migration seemed possible to overcome.

However, to truly overcome these disparities, it would take more than burden sharing
agreements. If the events of the last eight years have demonstrated anything, it is that the process
of norm translation remains fragmented even upon reaching safety. During 2015, this would
mean that, depending on where the displaced seeks safety, she may be granted a full range of
socio-economic and social rights or be condemned to poverty and insecurity in a refugee camp.
Since 2022, however, this also means that, depending on where she is coming from, she might

retain her agency and dignity, or remain beholden to taking what, if anything, is given to her. The

151 Lorne Cook, After years of bickering, EU claims breakthrough in migration talks, AP News, 2023
https://apnews.com/article/eu-migration-solidarity-responsibility-crisis-f62ce6fb5b5d72e46641¢c7¢9d52a92¢e8
(first accessed: 08/14/2023)
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EU’s differing treatment of Syrians and Ukrainians, alongside the differing experiences between
receiving Member States, is a further testament to how much more the norm translation can
spread from country to country, even when there is a supposed regional uniformity implied.

Despite this fragmentation, TPD as a measure has proven much more effective in
securing the rights of the displaced than the conventional wisdom of Dublin III ever could.
Moreover, now that it has been effectively invoked, TPD will not be bottled again. For all its
shortcomings and blind spots, the Directive has provided a blueprint for the most effective
human rights-centered management of migration inflow within Europe. To pretend as if it can
stay as a mere emergency measure will be a disservice to the Union’s human rights obligations
and purposes; to imply that it has little utility beyond its currently limited application — a blatant
disregard of all the lives it is clearly capable of saving. There is then a clear need for reform, and
the Ukrainian experience under TPD must play a role in the talks regarding the new migration
framework. Even if the Directive cannot be directly imported into this new plan, its strongest
parts, including unrestricted initial entry based not on individual application but on membership
of the population in need, socioeconomic assistance on the inside, respect for migrant short-term
and long-term agency, fair and equitable burden sharing amidst all EU entities, and unequivocal
rejection of indefinite processing in overcrowded camps, should become some of the most potent
points for consideration.

Still, as the Syrian experience reminds us, there is a possibility that much of the EU
leadership will simply not see it beneficial to commit to a more holistic, dignified approach, and
realpolitik will once more trump humanitarian considerations. I concur that this is an appropriate
concern: even as this thesis is being finished, the discussions on the EU level have shifted yet

again to just focusing on burden sharing and limiting migrant mobility as a compromise from the
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more holistic approach.’>® Many EU representatives still considered this a success, given how

much anti-immigration sentiment has seeped even into mainstream political discourse,*>*

yet it
does not make the turn away from an opportunity to expand on protection any less frustrating.

Nevertheless, I would also strongly stipulate that human rights are always at a risk of
being outweighed by realist considerations: none are etched in stone, and all require constant
maintenance, dedication, and political will to uphold, not least of all when it comes to outsiders.
The only difference is that, in political imagination, their rights are just less controversial to
disregard. Indeed, despite their aspirations, no human right can be divorced from politics,
especially when 27 political microcosms are operating at once. Yet, thanks to the aspirations of
the EU’s political framework, joint mission statements, and global role, we as advocates have the
tools and measures to invoke as reminders of the EU’s personally stated principles and purposes.
To say that it has so far failed in upholding those obligations is never to say that it cannot uphold
them, period; but if it is to deliver on the promise of human rights, the EU’s regional and national
policies and laws must take the voices of the displaced into the account and produce equitable
reform based on them, not trap itself in a cycle of endless political discussions amongst the upper
echelons of governments.

The European leadership has demonstrated that they can do what is right when the time
calls for it, as was seen in their highly appropriate response to the Ukrainian crisis.
Unequivocally, at the time when it was necessary to protect these individuals, the EU provided

them with exactly what they needed. Even as countries in Central Europe are starting to

153 Matina Stevis-Grdneff, After Years of Wrangling, E.U. Countries Reach Major Deal on Migration, New
York Times, 2023 https://www.nytimes.com/2023/12/20/world/europe/eu-migration-asylum.html (first
accessed: 12/20/2023)
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withdraw support,*®® the policy towards those seeking safety inside Europe’s borders holds firm.
In many respects, the Bloc’s actions here were the first stone taken out of ‘Fortress Europe.’ It
only requires the will to do so again, and again, and again, until all of us — citizens and migrants,
refugees and temporarily protected individuals, fair or dark-skinned — can be safe in the
provision of rights we are promised by simple virtue of our shared, unyielding, humanity. Until
that happens, to paraphrase Hannah Arendt, those very rights will remain unsubstantiated,

watered-down, and only ‘so-called’ for all too many.

155 Karl-Peter Schwarz, In Central Europe, time may not be on Ukraine’s side, GIS, 2023
https://www.gisreportsonline.com/r/central-europe-ukraine-support/ (first accessed: 01/02/2023)
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