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Mine closure and FDI: a long-term challenge

by
Robert Perkuhn”

Large-scale mining projects are commonly undertaken by MNEs, often in form of joint
ventures. Mines are generally operated for decades, although the entire mine life may be
interrupted by periodic shutdowns or partial closures.

Closure and remediation of mines are often delayed, and thousands of mines are left orphaned
worldwide (e.g., more than 10,000 in Canada alone), without proper restauration of impacted
lands (e.g., pollution of soils and groundwater, damages to vegetation, loss of livelihood for
indigenous people). Although good-practice standards for mine closure are established now in
most countries with a matured mining sector, mine closure planning in developing countries
often aims at keeping closure costs low and in line with narrow compliance standards, with
often insufficient or fragmented minimum requirements stated in national laws and regulations.

Against this background—and to mitigate environmental and financial risks to indigenous
people and taxpayers—authorities should demand and negotiate progressive mine closure and
remediation wherever possible, starting with the legal and regulatory framework (mining law,
mine closure regulation, etc.). It needs to set forth minimum requirements, specifically to:

e Ensure regulatory and executive leverage to leave no room to operators for inadmissibly
postponing or delaying any pending or imminent closure and remediation measures.

e Require mine operators to perform closure and remediation work in line with
international good-practice standards (e.g., closure concepts and designs developed on
available baseline monitoring and in due consideration of local climate conditions, use
of predictive numerical modelling, provision of comprehendible closure-cost estimates,
comprehensive closure risk assessments).

e Provide robust financial guarantees (e.g., cash deposit, letters of credit, surety bonds),
to be provided “in-full” (total amount), upfront (in advance to the predicted
environmental impact or remediation demand) and as a prerequisite for commencing
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operations. Financial guarantees should cover all closure works to be possibly executed
by third-party contractors at any time during a mine’s lifetime. Even developed
countries (e.g., Canada) experience considerable problems due to insufficient coverage
of closure and remediation costs that presumably stem from less stringent legal and
regulatory frameworks of the past. Canadian provinces (e.g., Quebec, British
Colombia) are now known to implement rather stringent requirements for financial
guarantees (“in-full” and up-front). Other countries, such as Australia (Western
Australia, Queensland, the Northern Territory), have more industry-friendly
approaches, such as mining reclamation funds.

In addition to the regulatory framework, mining contracts (e.g., mine development contracts,
license contracts) should state in detail all site-specific requirements, including objectives and
targets for mine closure and remediation (based on the type of mine and waste facilities,
possible incidents, etc.); these should be binding obligations for investors. Contracts should
also address the specific environmental and social conditions and the risks associated with mine
closure (e.g., geographic, climatic and groundwater conditions, physical mine conditions, types
of mining wastes). To secure efficient cooperation between authorities and investors, all
technical and financial aspects need to be evaluated and agreed upon on an equal footing. Such
consensual understanding is indispensable to secure compliance with the terms stated earlier
in contracts as well as the long-term sustainability of closure works.

However, when negotiating contracts, responsible authorities often find themselves in a
conflict of interests between the desired attractiveness for FDI on the one hand, and sufficient
stringency for proper closure and remediation on the other. This requires careful considerations
and negotiations in the light of specific projects.

Finally, mining authorities should be provided with sufficient financial means and
internationally experienced personnel to ensure that mine-closure plans (closure concepts,
closure-cost estimates) are properly developed and negotiated, including the corresponding
terms and conditions as well as financial guarantees. Once started, the implementation of mine
closure works needs to be monitored to ensure compliance with international good-practice
standards. Accordingly, money, levied through royalties and mining-related taxes, should be
directly used to strengthen the technical and managerial capacity of the responsible mining
authorities, to secure regulatory assertiveness as well as social and environmental
sustainability.

Resources are also required because the competent authorities should, during their day-to-day
work and during the entire mine life (including the closure period of three-to-five years on
average):
e Verify the completeness and appropriateness of periodically updated mine-closure
plans, closure concepts and designs, cost estimates, as well as the amount and factual
availability of financial guarantees.

e Verify environmental monitoring programs executed by operators.

e Monitor the closure progress and the utilization of allocated budgets (to verify closure
cost estimates and adjust corresponding financial guarantees).

e Engage independent mine closure auditors.
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When dealing with MNEs, mine closure and remediation must be considered as an integral part
of the entire life-cycle of mining projects. While both become relevant only toward the end of
a mine’s life, the negotiation, planning and financing of mine closure and remediation should
commence during project planning and development.
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