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Abstract

Presidential Administration: An Intellectual and Legal History, 1888-1938

Noah A. Rosenblum

This dissertation explores the intellectual and legal history of presidential administration
—that is, the president’s ability to direct the operations of the administrative state. The
dissertation argues that presidential administration was closely connected to changing ideas
about how to realize democratic government. It shows how, in the late 19" and early 20"
century, the presidency acquired the institutions that lay the foundations for executive control of
administration. This was a deliberate reform project, driven by ideas about what would make
government responsible. The dissertation tells this story by tracking transformations in
democratic thought and law through attention to court cases and scholarship, among other
genres, and looks at both published and archival sources. It draws on methods from legal
history, intellectual history, and American Political Development, and occasionally makes use of
an Atlantic perspective. Besides historians, law professors, and political scientists, it may be of
interest to scholars of the presidency, public administration, and analysts of current legal debates

about presidential power and administration.
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Introduction: Telling the History of the Presidency in the

Administrative State

This dissertation looks at the intellectual and legal history of what legal scholars call
“presidential administration.” The technical sense of the term, popularized by then-Professor
and now Supreme Court Justice Elena Kagan in a famous article from 2001, refers to the
president’s control of the administrative state. It captures the idea that the president exercises
authority over federal administration to realize a specific policy program.

This dissertation traces the legal and intellectual development of presidential
administration from the end of the nineteenth century to the defeat of the Executive
Reorganization Act of 1937. It shows how, at the start of this period, the president likely did not
have legal authority to control administration, did not have the institutional apparatus to exercise
such control, and in any case was not thought to be the kind of actor who would realize a policy
program through administrative superintendence. By the end of this period, the legal,
intellectual, and institutional foundations for presidential administration had been decisively
established. This dissertation explains how that happened.

Its core argument is that the emergence of presidential administration was closely tied to
a transformation in thinking about democracy. At first, democratic government was party
government by legislative assemblies. The organization of the federal government in general,
and, in particular, the place of the president within it embodied this conception. And the law

reflected this intellectual understanding.



Over the course of the fifty years between 1888 and 1938, however—between the
publication of James Bryce’s summation of Gilded Age American democracy in The American
Commonwealth and the temporary defeat of the New Deal reform vision of the President’s
Committee on Administrative Management—American democratic thinking shifted. Public
lawyers, political philosophers, and policy intellectuals lost faith in representative assemblies.
They put their trust, instead, in individual leaders. This development was not confined to the
United States and had significant consequences across the North Atlantic. In the United States, it
led, among other things, to the constitutionalization of a Progressive theory of presidential
representation and, eventually, the elaboration of the law and institutions of presidential
administration.

The story told here is a partial story. As explained in more detail in the Conclusion, more
work remains to be done, both to fill out the story between 1888 and 1938, and to carry the story
forward further into the twentieth century. Even so, the story told here denaturalizes the
dominant story of presidential administration, contributes to the historiography on the place of
the presidency in the American state, and sets the stage for several interventions in debates in
court and legal scholarship.

This introduction situates the dissertation in some existing scholarly literature and offers
a brief summary of the argument to come. It begins by elaborating the legal concept of
“presidential administration” through a contextualization of Elena Kagan’s pathbreaking article.
It does this to explain why the concept has not attracted the scholarly scrutiny it merits.

It then turns to a brief and partial survey of some historical studies of the institutional
presidency. This literature review is not meant to be comprehensive. Rather, it seeks to suggest

why existing studies of the presidency have not paid sufficient attention to the problem of the



development of institutional control over administration. It argues that what we need (but do not
yet have in sufficient number) are histories of specific presidential powers attuned to their
specific institutional, intellectual, and legal particularities.

This dissertation aims to do that with respect to one power: the power to control
administrative action. The introduction ends with a short chapter summary, explaining how the

dissertation as a whole explains the emergence and growth of presidential administration.

I.1: Contextualizing Presidential Administration

Nearly twenty years ago, a visiting professor at Harvard Law School identified a
significant trend in modern American governance. Ever since the federal bureaucracy had been
built out in the late 19™ century, she observed, different factions inside and outside of the formal
constitutional system had fought for its control. This growing administrative state was so
powerful and influential a prize, many political actors sought its direction. But, while “no single
entity ha[d] emerged finally triumphant,” one had achieved “a comparative primacy,” at least at
the time she wrote.! Congress and outside stakeholders might still claim some influence over the
performance of administration. But they were decidedly subordinate. The president was firmly
in command.

The claim, powerfully articulated in then-Professor Elena Kagan’s groundbreaking article
Presidential Administration, was quickly accepted, and the article itself went on to become one
of the most cited works of modern legal scholarship.? Kagan was not the first to become attuned
to the President’s growing role in controlling administrative action, as her own footnotes

attested.’> Nor was she the only one at the time to identify and analyze the emergence and

! Kagan, “Presidential Administration,” 2246

2 By 2012, a decade after publication, it had been cited 371 times, and was the most cited law review article
Published in 2001. Shapiro and Pearse, “The Most-Cited Law Review Articles of All Time,” 1495.

3 See, e.g., Bruff, “Presidential Management,” cited in Kagan, “Presidential Administration,” 2276 n.116.

3



consolidation of this new form of rule.* But hers quickly established itself as the leading
account. >

Kagan’s article has thus become the unavoidable starting point for any study of
presidential administration. But its importance has not been sufficiently appreciated. More
significant than the theoretical account of presidential administration that she offered was the
intellectual shift her piece helped crystalize. Presidential Administration tracked and sped a
transformation in the political valence of presidential administration. From a right-wing,
deregulatory, Reagan-era project, it became a shared goal for legal scholars on the left and the
right. This in turn helps explain why the phenomenon has escaped recent critical scholarly
inquiry. The contemporary legal elites who have understood its significance have been largely
united in seeking to naturalize it.

In hindsight, the real mystery is that an article like Kagan’s was so long in coming.
Presidential efforts to direct some kinds of agency action went back to at least the Nixon years,’
and had attracted academic commentary for nearly as long.” Nevertheless, before the 1980s, the
place of the president in administrative governance was not a major area of scholarly inquiry or a
focus of public law worry.

Ronald Reagan’s election changed that, but not in a simple way. Ironically, Reagan’s

presidency simultaneously led to a surge of interest in the relationship between the executive and

4 The 2001 Administrative Law issue of the Duke Law Journal, gathering the proceedings of the Journal’s
Administrative Law conference from March, 2001, included several articles focusing on the “presidential
management of the administrative state,” see, e.g., Percival, “Presidential Management of the Administrative
State,”; Blumstein, “Regulatory Review by the Executive Office of the President,” as did the 2003 New York
University Law Review, see, e.g., Schultz Bressman, “Beyond Accountability.”

5 As one recent commentator has put it, what Kagan wrote about was already “in the intellectual atmosphere,” but
she “captured” it in a way “no one else had been able to distill.” Vermeule, “Bureaucracy and Distrust,” 2479.

¢ See Skowronek, “The Conservative Insurgency and Presidential Power,” 2098; Bruff, “Presidential Management,”
546-52.

7 See, e.g., Cutler and Johnson, “Regulation and the Political Process”; Bruff, “Presidential Power and
Administrative Rulemaking.”



the administrative state and, at the same time, obscured the longer-term secular growth in
presidential administrative power. That is, Reagan both brought the phenomenon to the attention
of scholars and made it harder for them to fully appreciate in the moment what was going on.

This was a consequence of the politics of deregulation, with which the expansion of
presidential administrative power in the Reagan years was closely bound up.® Reagan had been
elected on a promise to lessen the regulatory burden of government on American business.” He
was bothered by the expansion of regulation in the postwar years, particularly the developments
of the 1970s, which, he lamented, had led to a quadrupling in agency expenditures and a tripling
in the size of the Federal Register.'® He wanted to roll this back.!!

How to tackle the “virtual explosion” of administration was not obvious, though.!? If the
growth in regulation had been merely the result of liberal political ideology, the Republican
landslide of 1980 might have been enough to reverse it. But regulation had expanded under
Democratic and Republican presidents alike.!* The issue was deeper than partisan politics.

The problem was structural. According to an influential line of thinking, elaborated by
scholars over the course of the previous decade and ultimately accepted by Reagan and his team,
the underlying flaw lay in institutional design.!'* Agencies, left to their own devices, remained
narrowly concentrated on their own specific goals. They did not worry about the aggregate

effect of their programs on the American economy, or whether, considered as a whole and in

8 See Friedman, Regulation in the Reagan-Bush Era.

% See, e.g., Reagan, “A Vision for America.” See also Collins, “Reaganomics”; Adamson, “Reagan and the
Economy.”

10 Reagan, “Program for Economic Recovery.”

11 See Percival, “Checks Without Balance,” 147.

12 Reagan, “Address Before a Joint Session.”

13 See Joskow and Noll, “Deregulation and Regulatory Reform in the 1980s,” 368.

14 See Demuth and Ginsburg, “White House Review of Agency Rulemaking,” 1081; Bagley and Revesz,
“Centralized Oversight of the Regulatory State,” 1263-66; see also Sunstein, “Cost-Benefit Analysis and the
Separation of Powers,” 1269-70 (canvassing then-contemporary theories of regulatory failure); Fix and Eads, “The
Prospects for Regulatory Reform,” 294-98 (same).



light of all other existing regulations, the new rules they proposed or enforcement actions they
undertook were efficient and genuinely in the public interest.!'®

This should have been expected. It was never part of the job of a given agency to think
about regulation writ large. Individual agencies were chartered by Congress to solve specific
problems. And to do that, they had to concentrate on the congressional oversight committees to
which they reported and the small group of special interests that were directly affected by their
decisions.!® The rest of the government and the economy as a whole never needed to enter into
the picture. Reagan’s advisors argued that, since agencies were constructed to be narrowly
focused on their limited policy bailiwick, they necessarily overregulated in their policy space
compared to what might be socially optimal.

Since the problem was structural, the solution would have to be structural too. Design
would counter design. If agencies produced too much regulation because they were dispersed
across policy areas and concentrated narrowly on their own specific problems, what was needed
was a unifying, integrating force with a broad view of the whole, to provide a counterbalance.!”
The state needed a central command deck.

Reagan and his advisors concluded that, by creating a process to coordinate and review
agency action across the entire government all at once, they could fight back against individual
agencies’ tendencies to overregulate, and thus ensure that the regulations agencies did issue

struck an appropriate balance when viewed in light of the totality of government action.'® The

15 Demuth and Ginsburg, “White House Review of Agency Rulemaking,” 1081.

16 This three-sided relationship between Congress, agencies, and regulated interests was so difficult to disrupt it
became known as the “iron triangle.” For a short but compelling review of the influence of this line of thought
around the time of Reagan’s election, see, for example, Miller, “Myth and Reality in American Constitutionalism,”
190-91.

17 See “Deregulation HQ”; see also Blumstein, “Regulatory Review by the Executive Office of the President.”

18 See Reagan, “Address Before a Joint Session”; Demuth and Ginsburg, “White House Review of Agency
Rulemaking,” 1081-82.



core of their plan was to put someone in charge of regulation. With a clear director, the
apparatus of administration might work harmoniously and efficiently.

Reagan realized this centralizing, deregulatory vision through a pair of famous executive
orders. In his first month in office, he issued Executive Order 12,291, which required all
executive agencies to submit proposed rules to the Office of Management and Budget (OMB),
located in the Executive Office of the President (EOP), for review, and subjected so-called
“major rules” to stringent standards of justification.!® Four years later, just before the start of his
second term, Reagan went further with Executive Order 12,498, which made agency heads
responsible for “ensur[ing] that all [contemplated] regulatory actions [we]re consistent with the
goals of the agency and of the Administration,” and instructed agencies to submit long-term
regulatory plans to OMB on a yearly basis, so that the OMB director could review them for
conformity with presidential aims.?’

Neither order explicitly purported to establish direct, complete presidential control over
the regulatory process.?! Nor did they demand “deregulation” in any simpleminded way. But
their effect was to inject the president and the staff of the EOP deep into agency operations, and
to give the office of the president new tools to influence, delay, and even derail certain kinds of

agency action in the interest of advancing “the Administration’s policies and priorities.”?

19 Exec. Order No. 12,291, 3 C.F.R. 127, 128-30 (1981) (revoked 1993), reprinted in 5 U.S.C. § 601 (1994).

20 Exec. Order No. 12,498 § 1(c)(b), 3 C.F.R. 323 (1985) (revoked 1993). Note that Executive Order No. 12,291 also
required agencies to submit a regulatory agenda to OMB,

2L See, e.g., Exec. Order No. 12,291 § 3(f)(3) (recognizing that a section of the order empowering the Director of
OMB to cause delays in agency rulemaking should not be read to “displac[e] the agencies’ responsibilities delegated
by law™).

22 Exec. Order No. 12,498 § 3(a). See also Demuth and Ginsburg, “White House Review of Agency Rulemaking,”
(describing the ways Executive Orders 12,291 and 12,498 enabled President Reagan and his team to exercise greater
control over the administrative state); Davis, “Presidential Control of Rulemaking,” 849 (exploring how, with
Executive Orders 12,291, “[t]he President . . . assumed full power to control the content of rules issues by executive
departments and agencies”).



Those priorities, under Reagan at least, were deregulatory:?* to “reduce[] the burden and
intrusiveness of Federal regulatory programs” by “eliminat[ing and] revis[ing existing rules], and
h[o]ld[ing] the number of new rules to the minimum necessary.”*

Whether Reagan’s orders accomplished their deregulatory goals has been debated.?> But,
whatever their effects on the government’s administrative conduct, Reagan’s “efforts to assert
hierarchical control over the bureaucracy” led to a “minor revolution” in legal academia.?®
Responding to Reagan’s innovations in governmental practice, law professors flocked to the
study of the relationship between the presidency and the administration.

We can date the start of the most recent wave of interest in presidential power over the
administrative state, then, rather precisely to the Reagan years. Current debates about
presidential administration trace back to efforts to understand and assess the legacy of Reagan’s
approach to managing the federal government.

The very events that produced that interest, however, also distorted it. As we just saw,
the central project of presidential control was, for Reagan, deregulation. And deregulation was
controversial. Reagan’s executive orders were thus controversial too.”” Commentaries on those

orders, and on Reagan’s approach to presidential administration more broadly, became part of

those same controversies.

23 See Exec. Order No. 12,291 pmbl.; Exec Order No. 12,498, pmbl.

24 Reagan, “Memorandum on the Regulatory Planning Process.”

25 See, e.g., Kahn, “Deregulation”; Fix and Eads, “The Prospects for Regulatory Reform”; McGarity, “Regulatory
Reform in the Reagan Era,”; see also Metzger, “Foreword,” 14-15; Boskin et. al, “Reflections on the Bush
Regulatory Record.”

26 Lessig and Sunstein, “The President and the Administration,” 5-6.

27 See Pildes and Sunstein, “Reinventing the Regulatory State,” 4-5; Cross, “Executive Orders 12,291 and 12,498,”
483-84, n.4.



So, with some notable exceptions, the early studies of presidential administration tended
to recapitulate ongoing disagreements about the politics of deregulation.?® The dominant
institutional position, sympathetic to regulatory reform, championed Reagan’s consolidation of
power as an attempt to restore accountability to government and an effective way to address
longstanding problems of waste and redundancy.?® On the other hand, scholars critical of what
they perceived as attempts to roll back important government programs and protections attacked
the new presidentialism for compromising policy integrity, jeopardizing the safety of the
American people, and undermining democratic rule.>® Conflict in legal scholarship mirrored
broader political oppositions. The question of presidential administration became another way of
asking immediate questions about the contemporary politics of regulation.

These divisions kept observers from appreciating the full breadth and meaning of
Reagan’s innovations in real time. Of course, figuring out which of Reagan’s changes would
prove durable would have to await the end of his regime. A Democrat might always revert
regulation and the presidency to what they had been before Reagan’s tenure. But, when change
finally came, with Democrat Bill Clinton’s defeat of Reagan’s vice-president and immediate
successor, George H. W. Bush,?! political blinders still hampered many commentators from

seeing what had happened to regulatory governance.

28 Of particular note, Lloyd Cutler, White House Counsel to Democratic presidents Jimmy Carter and Bill Clinton
was always careful to distinguish the techniques of presidential administration and the specific policy goals it served
and remained a consistent champion of executive governance. See, e.g., Cutler, “The Case for Presidential
Intervention”; Cutler and Johnson, “Regulation and the Political Process.”

2 See, e.g., Demuth and Ginsburg, “White House Review of Agency Rulemaking,” 1080-88. See also sources cited
and arguments discussed in Shane, “Presidential Regulatory Oversight and the Separation of Powers,” 1245-46 and
Strauss and Sunstein, “The Role of the President and OMB in Informal Rulemaking,” 188-90.

30 See, e.g., Rosenberg, “Beyond the Limits of Executive Power,” 210-12; Costle, “Environmental Regulation and
Regulatory Reform,” 419-20; Olson, “The Quiet Shift of Power,” 40; Morrison, “OMB Interference with Agency
Rulemaking,” 1064-65.

31 Who, not incidentally, had chaired Reagan’s deregulatory task force.

32 Not all, though. Importantly, Rick Pildes and Cass Sunstein appreciated, from the very beginning of the Clinton
regime, that “presidential oversight of the regulatory process . . . can now be said to be permanent, or at least as
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The close connection between deregulation and presidentialism proved too much to
overcome. For conservative legal theorists, for whom deregulation was still a hoped-for work-
in-progress, Reagan’s executive orders had not gone far enough. As they saw it, “all of what . . .
counts as administrative activity [should be] controllable by the president,” and too much of the
administrative process remained outside the president’s grasp.®* For liberal public law
commentators, it was the opposite. Deregulation had been a setback. And Reagan’s executive
orders had gone much too far. Clinton’s election represented a departure, a long-awaited
break.3*

For the right and the left, then, in the 1990s, in the aftermath of Reaganism, presidential
administration remained inchoate. To the former, it was a dream still to be pursued but not yet
achieved. To the latter, it was a nightmare from which they had finally awoken. For all their
disagreements, legal elites were thus united in their conviction that, whatever else was true about
administration, regulation, and the presidency, the president was not, in fact, running the
administrative state.

I.2: The Meaning and Legacy of Presidential Administration

This was the backdrop for Kagan’s celebrated article. Kagan, of course, knew better.
She had recently spent four years in the Clinton White House and understood that Reagan-style
presidential administration had persisted in Washington long after Reagan’s departure.’> She
returned to the academy from politics to correct her colleagues’ misperceptions. Conservative

legal objections and liberal beliefs notwithstanding, the secular growth of executive bureaucratic

permanent as any procedural innovation not required by the Constitution itself.” Pildes and Sunstein, “Reinventing
the Regulatory State,” 10.

33 Kagan, “Presidential Administration,” 2247.

34 Kagan, 2247-48.

35 See Supreme Court Historical Society, “The Current Court: Justice Elena Kagan”
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power had been real, and durable. And it was not in the service of deregulation alone.’® As
Kagan explained: “Presidential control of administration [had], in critical respects, expanded
dramatically” under Clinton, even as the government shifted from Republican to Democratic
rule, and the state transitioned from a deregulatory program to a more interventionist posture.?’
As aresult, as Kagan proclaimed in a gnomic pronouncement that has remained influential,
“[w]e live today in an era of presidential administration.”>3

Kagan’s article marked two important turning points, which explains its significance.
First, she recognized that Reagan’s initiatives to control the administrative state had become
durable features of American governance. As we saw, Reagan had “self-consciously and openly
adopted strategies to exert . . . influence” over regulatory agencies.’® Clinton’s government,
Kagan argued, did not change course. Rather, it “expanded” “presidential control of

99 Ces

significantly,” “if with a different policy orientation.”*

99 <6

administration

Kagan was careful to identify Clinton’s governance departures from Reagan—for
example, the way his staff sought to exercise presidential power in public rather than private, and
relied on assistants directly in the White House rather than, as Reagan had, in OMB.*! But the
story she told was largely one of continuity. As Kagan explained, her article tracked “movement
in a single direction, stretching across the two decades from Reagan’s first term through

Clinton’s second, toward a new relationship between the executive agencies and the President.”*?

36 Cf. Farina, “Undoing the New Deal Through the New Presidentialism,”, 227 (arguing that “the new
presidentialism . . . is, at least potentially, a profoundly anti-regulatory phenomenon).

37 Kagan, “Presidential Administration,” 2248.

38 Kagan, 2248.

39 Kagan, 2277.

40 Kagan, 2281.

4! Kagan, 2316; see also Kagan, 2315-19.

42 Kagan, 2317.
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Policy differences be damned. Kagan’s account showed that presidential administration was
here to stay.

In expounding and defending Clinton’s commitment to presidential management, Kagan
also accomplished something more subtle. She provided cover for Democrats to stop worrying
and love the newly expanded presidency.

Of course, by the time her article was published, many already did. Reagan’s
presidentialism had built on administrative innovations pioneered by Democratic president
Jimmy Carter, and Carter himself had embraced executive leadership as a tool of regulatory
reform before Reagan’s election.*® But still, Carter Democrats were hardly Reaganites. In fact,
before Clinton’s election, they were opposed to Reagan and his legacy. As Kagan put it,
“observers might have predicted that when a Democratic President assumed office in 1993, a
radical curtailment of presidential supervision of administrative action would follow.”**

None did. Clinton ratified Reaganism with his own executive order, which, in crucial
respects, went further than Reagan’s had.*> And he developed and expanded other forms of

presidential control over administrative activity, including “directive authority,” by which he

purported to instruct agencies to take specific administrative actions.*®

43 See Fix and Eads, “The Prospects for Regulatory Reform,” 298-99, 294.

44 Kagan, “Presidential Administration,” 2281.

4 In particular, Clinton’s order claimed a right to direct agency action, which Reagan’s order had pointedly refused
to do. Compare Exec. Order No. 12,866 § 7, 3 C.F.R. 638, 648 (1993) (the provision in Clinton’s executive order
arrogating to the President the power to direct agency action) with Exec. Order No. 12,291 § 3(f)(3) (the provision in
Reagan’s executive order disclaiming presidential authority to displace agency action) and 5 Op. O.L.C 59, 63-64
(1981) (OLC analysis of Reagan’s executive order stating that the order did not create authority for the president or
OMB to displace agency decisions). See also Kagan, “Presidential Administration,” 2288-89; Pildes and Sunstein,
“Reinventing the Regulatory State.”

46 See Kagan, “Presidential Administration,” 2284-303.
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Kagan’s article did more than catalog these developments. She explained why they were
normatively desirable.*’ The article made the Democratic case for what had been a Republican
policy.

The result was to make presidential administration bipartisan.*® In the years after
Kagan’s article saw light, presidential control of the administrative state flourished, under
Democratic and Republican presidents alike. Clinton’s version of Reagan’s executive orders
remained largely in force under Presidents George W. Bush (Republican) and Barack Obama
(Democrat).*’ And, although Donald Trump (Republican) implemented various regulatory
innovations of his own,* they were largely reversed under Joe Biden (Democrat), and Clinton’s
order and the structures it created provided the basic scaffolding for both their administration’s
power over the government.’!

Anchored in such a stable foundation, presidential administrative power has only
grown.”? According to one scholar, writing at the end of Obama’s second term, “White House
control over agencies’ regulatory activity [reached] its highest level ever” during the Obama

years.> And, as a different scholar has observed more recently, Trump took things further still,

47 See Merrill, “Presidential Administration and the Traditions of Administrative Law,” 1971-72.

48 See Merrill, 1971; Bagley and Revesz, “Centralized Oversight of the Regulatory State,” 1267.

49 See Exec. Order No. 13,258, 3 C.F.R. 204 (2003) & Exec. Order No. 13,422, 3 C.F.R. 191 (2008) (Bush executive
orders modifying and amending Clinton’s Executive Order No. 12,866); Exec. Order No. 13,497, 3 C.F.R. 218
(2010) (Obama’s executive order revoking Bush’s orders and restoring Clinton’s Exec. Order No. 12,866); Exec.
Order No 13,563, 3 C.F.R. 215 (2011) (Obama executive order that, while making some changes to the regulatory
review process, explicitly styled itself as “supplemental to and reaffirm[ing of] the principles, structures, and
definitions governing contemporary regulatory review that were established” by Clinton’s order). See also Mashaw
and Berke, “Presidential Administration in a Regime of Separated Powers,” 598 (observing that “President Obama
did relatively little to alter the Clinton-era” regulatory review framework).

50 In particular, his “two for one” rule and imposition of a regulatory budget. See Exec. Order No. 13,771, 3 C.F.R.
284 (2017); Exec. Order No. 13,777, 3 C.F.R. 293 (2017). See Mashaw and Berke, “Presidential Administration in
a Regime of Separated Powers,” 598-600.

5L See, e.g., Exec. Order No. 13,771 § 3 (recognizing continued applicability of Exec. Order No. 12,866); Exec.
Order No. 13,777 § 2(ii) (same).

52 See, e.g., Suri, The Impossible Presidency; Posner and Vermeule, The Executive Unbound; Shane, Madison’s
Nightmare; Watts, “Controlling Presidential Control,” 685-86.

53 Watts, “Controlling Presidential Control,” 698.
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“us[ing] many of the same tools as Bill Clinton . . . in order to control the administrative state

and stamp its output with his brand.”>*

Capitalizing on the expanded power of the presidency,
recent presidents have sought to realize their signature initiatives by aggressively
operationalizing the federal bureaucracy.’® And the trend shows no signs of slowing down.
Kagan was right; ours is a time of presidential rule.

Kagan’s article did not cause this shift. But it at least indexed it and may have
accelerated it.>® In the piece’s aftermath, Democrats and Republicans united in their
commitment to expanding executive power. Presidential administration became largely above
party.

James Blumstein, who had been Republican George H.W. Bush’s nominee to lead the
office at OMB that handled regulatory matters, was one of the first to observe the new unity. He
read Kagan’s article with interest, and published his own piece on the presidency soon after hers.
With the end of Clinton’s second term, he began, “[p]residential regulatory review” had
completed a “twenty year[]” journey that took it “[fJrom controversial fringe to mainstream.”’
It had ended up at “center stage[,] as an institutionalized part of the modern American

presidency.”® Blumstein pointed to Kagan’s article to show that Republicans and Democrats

alike now supported the expanded executive, regardless of their regulatory politics or partisan

54 Farber, “Presidential Administration Under Trump,” 2.

55 See, in particular, examples discussed in Mashaw and Berke, “Presidential Administration in a Regime of
Separated Powers,” 563-587.

56 See Merrill, “ Presidential Administration and the Traditions of Administrative Law,” 1971-72 (remarking on the
significance and influence of Kagan’s article); Bagley and Revesz, “Centralized Oversight of the Regulatory State,”
1267 (same).

57 Blumstein, “ Regulatory Review by the Executive Office of the President,” 854.

38 Blumstein, 854-55.
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identity.>® On the question of presidential power, political divisions were a thing of the past.
Thanks to Kagan’s piece, “we are all (or nearly all) Unitarians now.”°

That unity came at a scholarly price. While legal scholars debated the finer points of
“unitarism” vs. “presidential administration,” they neglected the history and development of
presidential control over the administrative state itself. Kagan’s account naturalized presidential
administration, presenting it as the logical outgrowth of a simple governance problem. This, of
course, was the position her political opponents had articulated a few decades before. But her
functionalist narrative sat uneasily with the developing history of the administrative state.
Today, originalist and historicist legal scholars write competing articles on the power the

president supposedly wielded at the founding,®! while mostly ignoring the boring institutional
realities of early American government.
1.3: The State of Historical Presidential History

Little help was to come from outside law schools, alas. For perhaps a quarter century, the
history of the presidency has been in a bad way.

A recent state of the field volume testifies to the problem. Brian Balogh, the co-editor,
opens the book with a short autobiographical discussion. When he was in college, he recalls,
political history advanced through a study of presidents and their regimes. He hated it. He did
not need cultural and social history to teach him that this approach was misguided. By the time
he came to graduate school, he had a clear mission in mind. He identifies himself and his cohort

of 1980s-trained historians as “a team of presidential assassins, intent on taking out the chief

%9 Blumstein, 852 n. 2.

0 Blumstein, 852.

1 Compare, in a massive literature McConnell, The President Who Would Not Be King, with Davis Mortenson,
“Article II Vests Executive Power Not the Royal Prerogative.”
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executive around whom much of the country’s political history had been framed.”®? Their goal
was nothing short than ending what was left of the “presidential synthesis.”®?
They succeeded. In their aftermath, the presidency became a “no-fly zone,” “an island

unto itself, just as isolated from mainstream political history as it was from currents in social and
cultural history.”®* For a generation or more, histories of the presidency were verboten.

Balogh’s autobiographical anecdote tracks a real shift in the field. Professional,
university-based American historians have shied away from histories of the presidency for quite
a while. Bruce Schulman, Balogh’s co-editor, concurs that “studies of the presidency . . . have
long remained outside the mainstream of American historical scholarship, little influencing and
little influenced by the field’s central concerns, debates, and approaches.”®

Schulman finds this “neglect” from academic historians is perplexing.® The reading
public wants to learn about presidents and the presidency and consumes presidential history in
every medium it can find—as biography, documentary, Hollywood drama, and Broadway
musical.®” And, as even the casual observer of contemporary politics knows, presidents and the
presidency are very important to world affairs. Historians really should have been writing about
the Oval Office, both for their own reasons and the discipline’s. But they stopped.

The costs of this abandonment have been severe. “For twenty years,” Balogh laments, “I
warned graduate students against writing dissertations centered on a presidential administration

or the presidency.” They didn’t. And now “a generation of work [has been] lost.” Without the

62 Balogh, “Confessions of a Presidential Assassin,” 3.

% This had already been an aim of many in the American historical profession for quite some time. See, e.g.,
Cochran, “The ‘Presidential Synthesis’ in American History.”

% Balogh, “Confessions of a Presidential Assassin,” 5, 3.

65 Schulman, “The Perils and Prospects of Presidential History,” 250.

%6 Schulman, 250.

67 See, e.g., Timbers, “Bloody Bloody Andrew Jackson.”
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dissertations and monographs of new presidential researchers, the discipline has been deprived of

768 The field has gone to seed.

its “basic building blocks.

In his essay on presidential historiography, scholar of American Political Development
Steve Skowronek surveys the barren landscape. “[H]istorians’ input,” he remarks, “has sorely
been missed. . . . [The] long-dominant understanding of the relationship between past and present
has lots its grip and . . . precepts essential for reassessing that relationship have been thrown up
for grabs.”®® For eighty years at least, from Woodrow Wilson’s Congressional Government of
1885 to James Burns’ Presidential Government of 1965, “scholarly work on the development of
the presidential office employed and elaborated a common understanding of historical problems
and latter-day priorities.””® The basic challenge had always been “to account for the creation
over time of a ‘presidency-centered’ system of government out of a republican tradition deeply
suspicious of executive power.””! But, until the 1960s at least, this development was thought to
have been a good thing. Indeed, the scholars who studied it were often, like Wilson, advocates
who championed it.

This shared normative orientation helped make the field coherent. It gave scholars a
common frame for thinking about the executive. It provided a set of common problems for
researchers to address. And it made certain features of the office salient and posed others as
puzzles to be explained. The paradigm worked.

In the 1960s it broke down. Skowronek unearths a telling diary entry from Arthur

Schlesinger Jr. that aptly summarizes what happened. “On April 27, 1967, the leading light of

progressive historians . .. wrote in his journal: “The irony is that all of us for years have been

%8 Balogh, “Confessions,” 3.

8 Skowronek, “The Unsettled State of Presidential History,” 13.
70 Skowronek, 15.

71 Skowronek, 15.
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defending the presidential prerogative and regarding the Congress as a drag on policy. It is
evident that this delight in a strong presidency was based on the fact that, up to now, strong
presidents in American history have pursued policies of which we approved. We are now
confronted by the anomaly of a strong presidency using these arguments to pursue a course
which, so far as I can see, can only lead to disaster.””’?> The date, Skowronek says, half
facetiously, marks the moment presidential history lost its way. Schlesinger soon wrote 7The
Imperial Presidency, which explained how the expansion of the executive branch had brought
the republic to crisis. Watergate made converts of those Vietnam had not persuaded. The
normative valence of the presidency shifted. The old research paradigm seemed suddenly
outdated.

Their old course abandoned, historians never charted a new one. Critics of presidential
power followed Schlesinger by the handful. But their analyses tended to adopt the progressive
historians’ own, and simply invert it. Meanwhile, with presidential history now firmly enmeshed
in contemporary politics, conservatives appropriated thee left’s narrative and tried to adapt it to
suit their ends. The field splintered.

As partisans used scholarly studies of the presidency to fight out contemporary
disagreements, changes in the disciplinary norms of history and political science made the whole
project of “presidential history” seem retrograde. It had never been easy to distinguish the office
of the presidency from the individuals who held it. As a result, presidential history could often
have a strong, individualistic focus. As the humanities and social sciences turned away from
studies of famous individuals and canonical great books towards collectivities and overlooked

works, they left the president behind. Historians adopted the methods of social and cultural

72 Skowronek, 22.
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history to recover marginalized voices. Studies of individuals, insofar as they persisted at all,
took place under the rubric of “microhistory,” a category reserved for the unusual or forgotten.
The famous men who occupied the White House had received enough attention already.
Similarly, in political science, a scientistic interest in provable hypotheses and quantitative data
crowded out more humanistic studies of individuals and their ideas. Presidents in the aggregate
might be interesting, if there was anything to be said about them. The individuals and the
particular office they held—that was anecdote, not data.

The consequence of all this turmoil has been incoherence. Presidential history used to be
a defined subfield with a clear logic to it. No longer. The state of presidential history,
Skowronek concludes, is, as he puts it in his piece’s title, “unsettled.”

Unsettled does not mean fallow, though. For all its disorder, presidential history has been
thriving, in a way. It is certainly alive. In the historians’ absence, studies have proliferated. The
history of the presidency sits squarely in the disciplinary terrain of law, political science, and
political and policy history. And while the historians were gone, the lawyers and some political
scientists tended the field.

Now that historians are beginning to turn back to histories of the presidency, it behooves
us to take stock of what happened while we were gone. As Skowronek warns, “[m]uch depends
on how those now proposing to enter the field understand themselves as a community of
scholars, how they perceive the historian’s role and its relationship to others with a stake in the

73 What Skowronek writes of historians in general is particularly true of legal

subject.
historians. During our years of exile, the field has become overgrown. Much of this new work

invokes history; some even makes pretension to original historical research. There is lots of

73 Skowronek, 33.
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pruning to do, but it can be hard to know where to start. To think about what a new historians’

presidential history can offer, we have to first understand what has been done with land we left
behind.
1.4: The Political Scientists’ Presidential History

Political scientists never fully lost interest in the chief executive. But only recently have
their studies turned back towards history. In the middle decades of the twentieth century,
American political science underwent a methodological revolution. In place of the more
humanistic thinking that had theretofore dominated the field, scholars embraced a kind of
empiricism. Their goal was to refashion political studies on the model of the sciences and
logical positivism. The new approach was called “behaviorism.” While the constructive
behaviorist project was a little confused, its critical thrust was always clear. Behaviorism was
against abstract theory, the literary analysis of formal institutions, and history. It would provide
an alternative to humanism.”

In 1960, Richard Neustadt brought this behavioral approach to the study of the
presidency. “The publication [of his book,] Presidential Power[,] was nothing less than an
sensation in the world of academe.”” Neustadt forswore chronology and legal argument for a
relational analysis of the president vis-a-vis other political actors. His approach was functionalist
and realist, focused on the president’s personal and political power. Formal institutions were a
distraction.”® The book imagined itself as a new beginning for the field. It nearly achieved it.
Neustadt’s Presidential Power became the cornerstone for new survey courses, generated a

successful research agenda, and buried much of the work that came before.

74 See Gunnell, “The Descent of Political Theory.”
73 Nelson, “Rossiter Revisited,” xiii.
76 Nelson, xiv.
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The book that most embodied the old paradigm Neustadt sought to destroy was Clinton
Rossiter’s The American Presidency.”’ Published in 1956, it was already a classic by the time
Neustadt went after it. It represents the culmination of an earlier, humanistic strain of
presidential scholarship, which used history to understand the development and transformation of
the office. This kind of research had been practiced with skill by Rossiter’s teacher, Edward
Corwin, and Rossiter’s own book successfully marshaled Corwin’s methods to provide a
synthetic overview of the office of the chief executive. It was the height of what political science
history achieved before the behaviorist revolution, and, as we will see, is what the new
historically minded political scientists turned back to when they sought their own way around
Neustadt.

In his book, Rossiter sought simply to capture what the presidency was. This was a
particular challenge since different presidents had used the office to do different things. The
president himself played many different roles, only some of which seemed formally defined by
the Constitution or statutes. Rossiter opened his book by discussing these distinctive roles and
examining the limitations of presidential power. His book’s structure was misleading, though.
In fact, Rossiter’s evolutionary narrative of the development of the office—his book’s central
chapters—was conceptually prior. Rossiter knew what the presidency was because of how
presidents had unfolded their office over time. The job could be understood by looking at how
people had performed in it. History was the foundation for theoretical analysis.

At the heart of Rossiter’s historical story was a division between the pre-modern and the
modern presidency. “The Presidency to which Dwight D. Eisenhower came on January 20,

1953, was a visibly different office from the Presidency that Herbert Hoover had surrendered on

77 Neustadt never identified Rossiter’s work by name, but, from the way he framed his own book, his intellectual
opponent was obvious. See Nelson, xiv-xv.
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March 4, 1933,” he wrote, in his book’s middle pages.”® Under Presidents Franklin Roosevelt
and Harry Truman, Rossiter went on, the office had been “modernized.” The presidency
acquired new roles and powers suited to the changed conditions of modern life. Thus, for
example, the world after Hoover was saturated with new forms of mass media. One of the ways
this changed ordinary life was by creating new channels of communication between prominent
individuals and the public at large. This simultaneously created a new modality of presidential
communication and thrust on the executive a new responsibility as the public voice of the people.
Hoover knew little about the radio and had little to do with it as president. For Eisenhower, on
the other hand, using telecommunications to tell the mass public what was going one was just
part of the president’s job.

Rossiter notes many other ways in which the Roosevelt and Truman years led to a
modernization of the presidential office. The most significant one, he claims, was its simple
institutionalization. “The most notable development in the Presidency in recent years is a change
in structure rather than a growth in power, although the latter is certainly the first cause of the
change.”” Before the 1930s, the presidency was really about the president, his secretary, and
whatever officers he could convince the agencies to send to him on secondment. The office of
the presidency was a man and his valet. It was a national event when Herbert Hoover asked for
four executive assistants. Americans worried that, with such a large personal staff, the chief
executive would become too strong and exercise undue influence over government affairs.

The New Deal and World War Il made those concerns seem banal. The presidency under
Roosevelt became the essential actor in the American state. He developed a massive support

apparatus to implement his policies and manage the war. And a series of laws sought to

8 Rossiter, The American Presidency, 95.
79 Rossiter, 113.
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institutionalize those new structures. In 1939, pursuant to Congress’s passing the Executive
Reorganization Act of that year, Franklin Roosevelt issued Executive Order 8248, a “nearly
unnoticed but none the less epoch-making event in the history of American institutions.”° Tt
created the Executive Office of the President, which gave the chief executive a staff to dwarf
Hoover’s wildest dreams. Along the way—and by design—it gave the president the power to
dominate the government, especially its administrative apparatus.®! This reform “above all”
helped make the modern presidency. It “convert[ed him] into an institution.”3?

Rossiter’s work continued to find a small following, even in the days of behaviorism’s
triumph. When political scientists sought to turn back to history, his work provided a point of
departure. His sensibility, key terms, and basic argument have all been taken up again.

The best example of this trend is Sidney Milkis and Michael Nelson’s The American
Presidency.®® Now in its ninth edition, this college textbook has become authoritative for a
certain kind of course in political science. Milkis and Nelson are aware of their disciplinary
specificity. They recognize, however, that they are filling a gap that the historians’ have left for
them. As they explain their book’s genesis: “Because the historical profession (with notable
exceptions) has in recent years deemphasized political history in favor of social history, we
political scientists have had to step into the breach. So be it: the historians’ self-inflicted
misfortune has become our good fortune.”®* When Schulman and his presidential assassins

succeeded in chasing the historians from the field, Milkis and his team stepped in.

80 Luther Gulick, quoted in Rossiter, 115.

81 The best study of the rise of the “administrative presidency” remains Arnold, Making the Managerial Presidency.
82 Rossiter, The American Presidency, 127.

8 Milkis and Nelson, The American Presidency.

84 Milkis and Nelson, xi.
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Strikingly, despite writing more than a half-century after Rossiter, Milkis and Nelson do
not seem to depart fundamentally from his earlier argument. As befits a textbook, their work is
more unwaveringly chronological. And, having lived through more time, their book covers more
presidents. (Some of their most original analysis is reserved for figures Rossiter never lived to
know about.) But the overarching frame is unmistakably Rossiter’s. The Presidency, they argue,
has changed over time. And although the deep roots of the modern office can be found as far
back as the Constitutional Convention, and more immediately in the thought and work of Teddy
Roosevelt and Woodrow Wilson, it was really during the presidencies of Franklin Roosevelt and
Harry Truman, they say, that the office was “consolidate[d], or institutionalize[d].”®> What they
mean by that is basically what Rossiter meant, too. As a result of reforms embodied in the
Executive Reorganization Act of 1939, the new powers and responsibilities that had been
assumed, before Roosevelt, by individual strong presidents were translated into official
structures. No longer would individual presidents have to rely on their own personal resources to
realize their vision. From now on, the presidency would come with a staff and a dominant voice
in administration, enabling the executive to shape domestic policy continuously and on multiple
levels.3°

For Milkis and Nelson this simple argument for discontinuity constitutes a scholarly
intervention. In the years between Rossiter’s work and their own, the empirical strain in political
science raised questions about just how modern the putatively modern presidency actually was.
On one side, one point of commonality between scholars like Rossiter and Neustadt was their
conviction that something fundamental changed in the 1930s. This argument was made most

forcefully in the new behaviorist vein by Fred Greenstein, who spelled out the nature of that

85 Milkis and Nelson, 289.
86 Milkis and Nelson, 298.
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transformation in some detail. “With Franklin Roosevelt’s administration,” Greenstein
concludes, “the presidency began to undergo not a shift but rather a metamorphosis.”®” Against
Greenstein, Daniel Galvin and Colleen Shogan have argued that 19" century presidents already
embodied many of the attributes Greenstein, Neustadt, and Rossiter believed characterized the
modern presidency.®®

Milkis and Nelson turn to history to refute Galvin and Shogan’s formal-model inflected
analysis. Looking at the development of the presidential office over time brings out the
importance of institutionalization. The existence of precedents is to be expected. What matters
is how those isolated precedents were made into durable features of the office. History alone
sensitizes us to that distinction. It, in turn, is what enables Milkis and Nelson to side with
Greenstein and the earlier champions of discontinuity.

Oddly, Milkis and Nelson believe their argument challenges Skowronek’s, one of the
deans of the new historical approach to political science. A giant in the field, no one has done
more for recent studies of the presidency. Across a pair of books and a handful of articles,
Skowronek has almost single-handedly transformed our understanding of the history of the
presidential office. His path-breaking The Politics Presidents Make advanced a novel, powerful
frame for understanding presidential leadership.

Milkis and Nelson suggest that that work’s cyclical understanding of political time

undermines the divide between the traditional and the modern presidency.®® But this is not quite

87 Greenstein, “Change and Continuity in the Modern Presidency,” 45.

88 Galvin and Shogan, “Presidential Politicization and Centralization Across the Modern-Traditional Divide.” See
also Milkis and Nelson, The American Presidency, 327 n.4. Note that political scientists Galvin and Shogan
inaccurately credit Neustadt as the originator of the concept of the “modern presidency,” testifying once against to
his success in reshaping the field of presidential studies. Galvin and Shogan, “Presidential Politicization and
Centralization,” 478 n.1. Although I have traced the idea to Rossiter, it is already present, in germ at least, in the
work of Rossiter’s teacher, Edward Corwin. See his The President: Office and Powers, 1787-1948.

8 Milkis and Nelson, The American Presidency, 327 n.4.
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right. As Skowronek sees things, the presidency is subject to two sets of historical forces. The
first is cyclical and connected to the president’s relationship to his party and the other branches
of government. Each president, Skowronek observes, needs to maintain the state’s continuity
while simultaneously asserting his own mandate. This is a similar structural situation for all
presidents, and so creates a “recurrent pattern” for presidential leadership. This recurrent pattern
recurs across the traditional/modern divide. But as the pattern repeats, the office itself undergoes
secular change. Over the course of its existence, the presidency has accumulated more powers
and responsibility. This thickening has made the presidency more fearsome, but less free. This
is the “emergent pattern” of presidential leadership. Attending to the accretion of institutions
around the executive smooths the transition from traditional to modern. But it hardly effaces it.”

In recent work, Skowronek has focused more explicitly on that secular evolution. In an
article for the Harvard Law Review, he has argued that we should rethink our traditional
periodization for the development of the modern, institutionalized executive. The idea that the
presidency should be empowered, as an office, to realize a national policy agenda was a hallmark
of Progressive Era reform. Woodrow Wilson and Theodore Roosevelt, he argues, both agree on
this, even though they faced each other as political adversaries in the election of 1912. What was
needed was “a presidential democracy.”! The president should be strong enough to act. But he
should be bound to act in accord with the will of the people. And to do that, he would need
access to the best social-scientific knowledge of his time. This would help him figure out what
was genuinely in the public interest. Expert administrators would also give the president the

tools to realize his welfare-enhancing agenda.

9 Skowronek, The Politics Presidents Make.
1 Skowronek, “The Conservative Insurgency and Presidential Power,” 2087.
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This vision, Skowronek argues, is the one that was realized during the Roosevelt years,
through the Reorganization Act of 1939. It gave the president a staff. But the experts in the
Executive Office of the President both enabled and constrained the expanded presidency. The
presidency acquired the tools to affect policy more regularly. But it also acquired career civil
service agents to do its work. Those bureaucrats were more loyal to their professional identity
than the political agenda of their chief. They could become a check to keep the presidency in
bounds.

Needless to say, this is not the presidency we still have. In the late 1960s and early
1970s, Skowronek argues, the presidency was fundamentally remade again. Richard Nixon and
the modern Republican Party appreciated the expanded power of the New Deal executive. But
they chafed at the limitations of the professional bureaucracy. Nixon’s solution was to centralize
presidential functions in the political White House, over which he had control, instead of the
Executive Office, with its civil service tenure. This, Skowronek believes, was the last, crucial
twist in the institutionalization of the modern executive. Pace Rossiter and company, it was a
two-step process.

I.5: The Lawyers’ Presidential History

Although he continues to teach in a political science department, Skowronek, like other
historically-minded scholars of the executive, is increasingly in dialogue with legal academics.
It is no accident that his revisionist, American Political Development account of the office of the
presidency appeared in a law review.”? His polemical aim in that piece was to uncover a legal

intellectual irony. Contemporary conservatives champion a “unitary” conception of the

92 Skowronek is one of the founders of “American Political Development” (APD), a historically minded subfield of
political science with its own journal and canon. See Orren and Skowronek, The Search for American Political
Development. Sidney Milkis is usually considered part of APD as well.
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executive against Progressives and in the name of the Constitution. In fact, Skowronek’s article
shows, their understanding of the office emerged from the Progressives, and against the
Constitution. By tracing the emergence of unitary executive theory in practice back to Nixon
and putting Nixon’s reconceptualization of the executive office in context, Skowronek used
history to challenge a legal academic argument.

At the time he wrote, right-wing unitarians were well represented in presidential
scholarship. The authoritative book-length study, Steven Calabresi and Christopher Yoo’s The
Unitary Executive, had come out just the year before,”* although it had been preceded by several
law review articles,’ and the idea had been in vogue among conservative intellectuals since at
least the Reagan years.

Unitary scholars have a complicated relationship to history. On the one hand, their
approach often makes use of historical argument. Modern conservative legal scholars, like
Calabresi and Yoo, often subscribe to an originalist mode of constitutional interpretation. For
them, the Constitution means what it meant when it was enacted. Their challenge is to recover
the “original public meaning” of constitutional language. To do this, they pore over the text of
the Constitution with considerable care, and make extensive use of historical contextualization.
It can be almost a variant of Cambridge school intellectual history: texts in dialogue with texts,
constituting polemical discourses. Thus, for instance, Sai Prakash’s study of “The Constitution
of the Original Executive” relies extensively on traditional historical sources—including letters,
meeting records, compendia, commentaries, pamphlets, and so on—to understand what the

presidency meant to George Washington and the framers. His study is deeply historical, even

93 Calabresi and Yoo, The Unitary Executive: Presidential Power from Washington to Bush.
%4 See, e.g., Yoo, Calabresi, and Dee, “The Unitary Executive During the Third Half-Century, 1889-1945.”

28



though its conclusions are decidedly legal and contemporary. The presidency, Prakash wants to
show, has always been incredibly strong.”>

For all its apparent openness to history, methodological originalism can be oddly
ahistorical, though. For originalists, historical reconstruction is in the service of interpretation.
But only some history is admissible for the reconstruction. And once the reconstruction has been
completed, the interpretation it supports is supposed to be ahistorically portable. Originalism is
flattening. Once it achieves its understanding, it wants to reduce all time to the eternal present of
the enacting moment.

These two tendencies come to a head in Calabresi and Yoo’s study. Their work is
organized chronologically, surveying different presidents’ understanding of their role. But their
aim is explicitly ahistorical: to show that, across this entire time, a single, unitary vision of the
office dominated. Although their story unfolds across different presidencies, it aims to show no
fundamental change at all. Small wonder then that liberal scholars like Skowronek would seek
to reveal that the office has in fact evolved. Simply showing that the presidency is not what it
once was can be a polemical blow against unitarian stasis.

Of course the appeal of unitary theory was never in its historical explanatory power, but
its application to current legal controversies. The president of today is a powerful political actor.
Courts and citizens want to know what he can and cannot do. History can provide a guide for
understanding the norms and rules of the office of the president. In particular, it can be a way of
analyzing what the president’s particular powers are and what it is that keeps them in check.

This, for example, is the use of history made by Eric Posner and Adrian Vermeule in their

chilling volume The Executive Unbound. Their study proceeds through an analysis of

%5 See Prakash, Imperial From the Beginning.
29



presidential action in extremis. Their argument is that the law does not successfully constrain
presidents at all. Rather, presidents do what they can to solve crises as they present themselves.
In those moments of danger, presidents are constrained by elections and public opinion alone.”®

History becomes the proving ground for Posner and Vermeule’s theory. They derive the
powers of the president, the ineffectuality of legal constraints, and the actual constraining
authority of the public from their examination of governance outcomes in critical moments,
especially after 9/11 and during the 2008 financial crisis.

Until recently, such claims about expansive presidential power gave left legal scholars
pause. Peter Shane and Bruce Ackerman, two leading lights of the legal left, survey the same
dynamic that Posner and Vermeule do, but indict it for the very reasons Posner and Vermeule
celebrate it. Shane, in Madison’s Nightmare, agrees with Posner and Vermeule that the office of
the president is no longer constrained by law. But where Posner and Vermeule look for order
“after the Madisonian republic,” Shane thinks to look beyond is to give up the game. The
unbound executive has created an unbalanced republic. If history shows that law can no longer
check the executive, the very future of the American state is at stake.”’

Bruce Ackerman similarly thinks the republic is endangered. But his fear stems from the
other half of the dynamic Posner and Vermeule have identified: the rise of the plebiscitary
president. Where, for them, the president’s increasingly direct dependence on the popular will—
whether through formal elections or informal public opinion—constitutes a meaningful check on
the executive, for Ackerman, it is the source of a dangerous and destructive power. “My
discussion takes the form of a classic tragedy: it’s not as if there is one aspect of the presidency

that is a force for good, and another a force for evil. The very same features that have made the

% Posner and Vermeule, The Executive Unbound, 12-14.
97 Shane, Madison’s Nightmare.
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presidency into the platform for credible tribunes of the People, like Abraham Lincoln or
Franklin Roosevelt, are also conspiring, under different conditions, to make it into a vehicle for
demagogic populism and lawlessness in the century ahead.”® His book, just like Posner and
Vermeule’s, surveys history to map the profile of the office. Its conclusion, though, is an inverse
of theirs. “[A] series of developments in politics and communications, bureaucratic and military
organization . . . have transformed the executive branch into a serious threat to our constitutional
tradition.””

The election of Barack Obama and, more specifically, his progressive executive actions
in the face of a recalcitrant Republican Congress, led left legal scholars to reconsider their
position. As with Republican appropriation of Progressive presidential theory under Nixon,
center democrats found their way to the kind of strong presidentialism their originalist opponents
had once championed against them. They never abandoned completely the “tyrannophobia” that
Posner and Vermeule think has unduly infected American thinking about the executive. But
Obama-era presidentualist writings were much closer to theirs than to Shane or Ackerman’s.

Left defenses of an empowered presidency tend to be bounded and specific. Their goal is
to legitimize expansive presidential action, but only in limited contexts. To do that, they use
history to justify both power and its limitation. By showing how and that presidents have had
certain specific spaces of distinctive and overweening authority, they are able to argue that the

office of the presidency itself has a certain sphere within which it can act and remain supreme,

while also claiming that the office is (and should be) checked if it tries to act beyond it.

%8 Ackerman, The Decline and Fall of the American Republic, 4.
9 Ackerman, 4.
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This takes us back to Kagan’s seminal article on Presidential Administration. “We live
today,” it famously begins, “in an era of presidential administration.”!®® By this she meant
something very specific. During the Clinton presidency, building on innovations that went back
to Reagan and before, the executive had developed new tools of control over the administrative
capacities of the state. By appropriating agency action as his own, by engaging in more rigorous
review of agency directives, and by giving explicit instructions to agencies to make rules that
advanced his policy priorities, Clinton turned the modern administrative state into an instrument
for presidential government.

We need not worry, however. As Kagan shows, all of Clinton’s activities built on prior
president’s innovations, from Reagan and Nixon back to Roosevelt and the reforms of the
Executive Reorganization Act of 1939. Clinton’s actions were thus appropriately pedigreed.
And, she goes on, they were quite bounded. The space of presidential control of administration
is limited. It really applies only to executive agencies, not the independent ones. It is
appropriately patrolled by the courts. And so on. Kagan thus used history to simultaneously
legitimate the expanded executive office and reassure her readers that it was nothing to fear.

In the Obama years, Kagan’s approach would be resurrected by a whole cadre of law
professors to justify the democratic president’s behavior. Like Clinton before him, Obama
sought to fulfill high expectations for action in the face of a recalcitrant Congress. And so, like

Clinton again, he embraced executive and administrative action.'®® Law professors followed

Kagan in using history to legitimate and bound Obama’s acts.’%? Their topics were different—

100 Kagan, “Presidential Administration,” 2246.

101 For a discussion of the Clinton situation, and its effect on the development of modern presidential administration,
see Kagan, 2313.

102 See, e.g., Barron and Rakoff, “In Defense of Big Waiver,”; Rodriguez and Cox, “The President and Immigration
Law,”; Rodriguez and Cox, “The President and Immigration Law Redux.”
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immigrant and healthcare, instead of the environment and “regulation”—but their argument had
the same structure: (i) isolate a specific presidential power, (ii) show that it was grounded in
historical practice, and (iii) reassure readers that there were sufficient checks to keep that power

narrowly in bounds.®

1.6: Towards a Historians’ Presidential History: The Project of This Dissertation

We see, then, how central history has remained to studies of the presidency, even as
historians abandoned the topic. Among political scientists, history has provided the ground for a
key argument about the transformation of the office. Only by paying attention to history can we
see how the modern presidency differs from the office as it was initially imagined. Similarly,
among lawyers, history is the evidence from which to reason about the design of the office we
have now. Only by paying attention to history can we decide whether the presidency’s powers
are to be embraced or feared, legitimated or curbed. History remains essential to any study.

The continued reliance on history by lawyers and political scientists highlights what
could be gained from historians’ return to the field. The historical work of these non-specialists
has certain problematic features. Political scientists have effectively constructed an overarching
narrative of change over time. But their study is unnecessarily limited. The institutionalization
they identify, they study only insofar as it ramifies through the traditional source bases for
political science argument. Proof of institutionalization, for them, comes in Congressional

action, or institutional development. Historians can fill out this narrative. Historical study could

103 Trump’s effect on studies of the presidency is a subject too vast to broach here. As I have discussed in other
work, it led some presidentialists to reconsider their positions, and look for new checks to reign the presidency in.
See, e.g., Prakash, The Living Presidency; Bauer and Goldsmith, After Trump. Others, who had already been
sounding the alarm, sounded it anew, and louder. See Shane, Democracy’s Chief Executive. But, despite calls for
reform, the president’s administrative powers have if anything grown and the terms of the debate—whether in
scholarship or before the Supreme Court—remain remarkably stable. See generally Rosenblum, “Doctrine and
Democratic Deconsolidation.”
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show how ideas of presidential rule spread throughout the administration, how perceptions of the
office by the public at large shifted with the rise of the modern office and how political culture
encouraged or slowed the office’s evolution. History can help turn political science argument
into a full narrative.

Lawyers, for their part, are caught in teleology. Their histories are so obviously self-
serving, they run the risk of cherry picking their evidence. This does not mean historians should
discount law office histories. Lawyers, more than political scientists, have disarticulated the
presidency into its significant component parts.’%* The presidency itself, as we know from the
political scientists, is an uneasy agglomeration of different components. The office has accreted
functions and responsibilities as it has gone along. The lawyers are uniquely sensitive to what
those pieces are and what it is they can do. Historians can learn from that sensitivity. They can
adapt the lawyer’s taxonomy for their own study. By researching the distinctive histories of the
distinct powers, they can transform the inaccurate, self-serving histories of the legal academy
into honest accounts of the office’s attributes.

This dissertation begins to do this by focusing on a single strand of the president’s
powers and tracing its intellectual and legal history: the president’s power to control
administration. It takes from legal scholarship the focus on a particular executive function. And
it uses the existing scholarship in political science and history to frame its question. Extant
scholarship, in law and political science, takes 1939 as its starting point. From then, all agree,
something like modern presidential administration was underway. And scholars, as we saw, take

different positions on the development of presidential administration after 1939.

104 See, e.g., Prakash, “A Taxonomy of Presidential Power.”
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But how did we get to 1939? What transformations brought us there? The unitarian
originalists deny meaningful historical change and read 1939 back into the founding. Historicist
legal scholars of presidential administration, influenced by Kagan, accept her narrative and so
ignore the question, treating is as an un-enlightened dark age, overcome through rational
development. Both sets of legal scholars, committed in advance to the legal validity of
presidential administration, remain constrained in their analyses of its growth and development.
And historians and political scientists have, either through neglect or imprecision, left the topic
underexplored. The origins of presidential administration remain opaque.

This dissertation seeks to illuminate the pre-history of modern presidential
administration. It argues that the law and institutions of presidential control of administrative
action emerged hand-in-hand with a shift in democratic thinking: a move away from democratic
government as party-based rule through legislative assemblies and towards a vision of
responsible government through presidential representation. Between 1888 and 1938, an
influential cadre of lawyers, writers, and policy entrepreneurs lost faith in representative
assemblies and placed their trust in individual leadership to deliver responsible democratic
government. In the process, they remade American democratic thought, law, and eventually
government. What they left us is what we know as presidential representation.

This dissertation’s story unfolds in two beats and occasionally takes an Atlantic
perspective. The first beat unfolds from the late nineteenth century through the end of the 1920s
and takes us from democracy by representative assemblies to democracy through individual
leadership. The second beat, more concentrated in the late 1920s through the 1930s, focuses on
American policy developments, and takes us from an inchoate but relatively unified conception

of executive government to a more divided, institutionalized one.
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Both of these movements took place in a North Atlantic context. The fifty years
spanning the turn of the twentieth century were a high-water mark for what the historian Daniel
Rodgers called “Atlantic Crossings,” a time during which intellectuals on both sides of the
Atlantic often felt themselves part of a shared movement. British scholars studied American
democracy; American policy entrepreneurs looked to Continental institutional innovations. This
dissertation’s first beat—the turn from representative assemblies to individualized rule—took
place on both sides of the Atlantic as part of an Atlantic-spanning shift. The second beat—away
from presidential administration as government by the personality of the chief executive and
towards a more divided, institutionalized conception of executive supervision—happened in the
United States, but in response to developments an ocean away. The emergence of presidential
administration in thought and law happened in an Altantic context.

Chapter 1 sets the stage, looking at the British legal scholar and public servant James
Bryce’s The American Commonwealth to understand the place of the presidency in late
nineteenth century America. The task of the chapter is to set a baseline. What was the state of
the president’s administrative power in the post-bellum United States? As the chapter explains,
Bryce’s book provides an excellent resource for answering this question. Widely celebrated in
its time as the definitive account of the late nineteenth century American state, and praised by
some as better even than Tocqueville’s Democracy in America, Bryce’s book drew on his own
personal observations and a network of well-informed correspondents to limn the contours of
United States government. The manuscript was reviewed by an eminent jurist, Judge Thomas
Cooley, and lauded in its time for its accuracy.

Bryce’s answer is: not much. As we will see, at the time Bryce wrote, the government

was not one of presidential administration. This was in part a matter of institutional design and
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function. The government was simply not set up to allow the president to realize a policy
program through administrative control. The federal state at the time was a party patronage

state, in which party machines dominated the government and used the administrative apparatus
for party ends. The absence of presidential administration was also a matter of public philosophy
and expectations. The late nineteenth century was not an era of presidential representation. The
American Commonwealth did not look to the president to embody democratic legitimacy or
carry into being the people’s needs. The president mattered most as a party operative filling
patronage appointments, not as a democratic tribune.

Presidential weakness was also a matter of law, as explained in Chapter 2. The legal
power of presidential administration rests, in the final instance, on the removal power: the
president’s ability to fire government employees. Chapter 2 reconstructs the law of the removal
after the Civil War. It shows that, contrary to recent Supreme Court dicta and the reasoning of
Chief Justice William Howard Taft in Myers v. United States, the president’s removal power was
tightly constrained. Congruent with a party patronage state dominated by the legislature, the law
at the time recognized Congressional primacy in matters of removal. Where removal questions
came up, federal courts routinely looked to Congress’s statutes to determine who, if anyone, had
the power to remove officials. The law did not recognize a free-standing presidential power to
remove government officers. In fact, just the opposite: judges went out of their way to reaffirm
that the removal power rested where Congress placed it.

The turn to presidential administration began with a shift in democratic theory, tracked in
Chapter 3. While the etiology of the turn is complex, the Great War was an important catalyst
and the various crises of the interwar period served as accelerants. To simplify a little: the

failures of democratic governments built around plural legislative bodies led many public
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lawyers and publicists to turn away from democracy by representative assembly and towards
forms of individual leadership. This was an Atlantic-wide trend. Before the war, some
American thinkers connected with the emerging discipline of public administration, including in
particular Frank Goodnow and Woodrow Wilson, began to question whether a Congress-
centered state could provide responsible government. After the war, their concerns became
widespread. From Carl Schmitt and Joseph Barthelemy in Europe to Abbott Lawrence Lowell in
the United States, publicists and public law thinkers looked to strong individual leadership
instead of assemblies to deliver responsible democratic government.

Chapter 3 suggests this shift by looking to the writings of several North Atlantic public
lawyers and writers—many of them like Boris Mirkine-Guétzévitch, Goodnow, Schmitt, and
Barthelemy, connected with the Institut International de Droit Public. The Institute, along with
the Interparliamentary Union which the chapter also examines, brought together public lawyers
from around the world to discuss topics of shared concern. The crisis of legislative assemblies
was a major topic of discussion for both organizations. By looking to the debates that took place
there and the writings public lawyers produced, we can track a first movement in democratic
thought: away from parliaments and other representative bodies and towards democracy via
individual leadership.

Chapter 4 follows this North Atlantic movement in the United States and into separation
of powers law. American public administration scholars had already begun to question
democracy by representative assemblies before the war. At the same time, the Progressive Era
presidencies of Teddy Roosevelt, William Howard Taft, and Woodrow Wilson showed
Americans what could be accomplished with a more active chief executive. American

democratic thought and institutions were evolving. Warren Harding may have promised a
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“return to normalcy,” but he institutionalized some of his predecessors far-reaching executive-
empowering innovations. And some Americans looked for greater change still.

Chapter 4 tracks these early post-war developments in presidential administration in
thought and law. The chapter looks at the growth of presidential administration in democratic
theory through a new reading of the Lippmann-Dewey debate. It shows how Walter Lippmann
drew on his wartime experience to elaborate a theory of presidential democracy in The Phantom
Public; how the philosopher John Dewey built on Lippmann’s work to elaborate his own
incomplete theory of democratic publics in The Public and Its Problem; and how the lawyer
Felix Frankfurter tried to operationalize Dewey’s arguments in light of Lippmann’s insights
through administrative governance in The Public and Its Government.

Parallel developments happened in law. In an unusual dispute involving a fired postman,
now-Chief Justice William Howard Taft constitutionalized the emerging idea of democratic
government through expert administration under presidential supervision. The case, Myers v.
United States, was an improbable vector for such a grand goal. In particular, it required Taft to
break with the long tradition of jurisprudence described in Chapter 2. Chapter 4 explains how
Taft did this, providing a contextual re-reading of Myers to show how it brought ideas of
presidential administration into law.

Chapter 5 discusses the second turn on the road to modern presidential administration:
away from more unitary conceptions of individual leadership and towards an institutionalized
and divided understanding of responsible executive power. The law and democratic thought of
Chapter 4 tended towards strongly individualized rule, but it remained inchoate, and always
included important carve-outs for the legitimacy of expertise. Still, it had its roots in a public

administration theory strongly suspicious of separation of powers. This became problematic in
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the 1930s. The rise of fascist governments in Europe revealed anew the dangers of strong,
unitary, executive government and exposed a frightening kinship between some forms of
American democratic theory and fascistic dictatorship. (Not for nothing had Carl Schmitt cited
Walter Lippmann with approval....)

These upsetting echoes and troubling potentialities came to a head in Franklin
Roosevelt’s second term. As the chapter explains, the explosion of government programs in the
early years of the New Deal created significant government management challenges. Roosevelt
turned to public administration experts to constitute the President’s Committee on
Administrative Management to help him solve the problem. They, building on the executive-
centered developments of the 1920s discussed in Chapters 3 and 4, proposed further reorganizing
the federal state around the presidency. But their confrontation with fascism, epitomized in an
important meeting at an administrative congress in Poland in 1936, highlighted the need to
distinguish American presidentialism from the fiihrerprinzip. The New Dealers on the
President’s Committee figured out how to combine executive administration with antifascism
through an institutional conception of presidential administration. Their report embodied this
institutional understanding, embracing separation of powers to try to make presidential
administration anti-fascist, and so keep it democratic. That report provided the theory for the
Executive Reorganization Act of 1939 and so the foundations of modern presidential
administration.

The dissertation ends with a brief Conclusion that recapitulates the story summarized
above and lays out an agenda for revision and future research. It suggests some of the

weaknesses with the project as executed, which a book-version of this intellectual and legal
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history would need to address. And it points ahead, to the new questions this story generates, if

it is in fact correct.
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Chapter 1: A Body Without a Head

The Place of the Executive in the Federal Government on the Eve of the Great War

In the summer of 1870, James Bryce and his friend Albert Venn Dicey set sail for the
United States. The two young British intellectuals were on a mission. In the United Kingdom,
debate raged over electoral reform and the future of democratic government. Bryce and Dicey,
along with their compatriot Leslie Stephen, were “rising stars” of the most pro-democracy
faction of the Liberal party, eager to join the conversation.!®> The United States featured
prominently in these debates as a sometimes model and obvious foil.!® But what was America,
anyway? What was life like there? How did democracy work, and was it something worth
emulating?

Stephen knew, or at least had strong opinions, as did Dicey’s older brother Edward. The
two had traveled in the United States before, reversing the “grand tour” bourgeois 19" century
Americans often took to Europe. But James and A.V. had never been to America. When
William Gladstone, recently elected prime-minister, offered the 32-year-old Bryce the Regius
Chair of Civil Law at Oxford, Bryce sensed an opportunity. He accepted the position, but
planned to visit the United States with Dicey first, to learn something of what was going on.

The trip would prove life changing for the both of them. Years later, as Bryce prepared
to return to the United States, now as Ambassador from Great Britain, Dicey wrote him in “a
reminiscent mood”:'%7 “It is curious to think how much in one way or another our journey in

1870 affected both our lives, and I should say on the whole affected them happily.”!%® Speaking

105 Conti, Parliament the Mirror of Nature, 170.

106 See for example the contributions of Leslie Stephen and Goldwin Smith to the celebrated Essays on Reform of
(1867). See also lons, James Bryce and American Democracy, 1870-1922, 37 (“The example of American
democracy was often used in the debates on democracy and reform at this time.”).

197 Jons, James Bryce and American Democracy, 79.

198 Dicey to Bryce, February 12, 1907, in lons, 79.
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for his own part, Dicey observed that he remained preoccupied by the questions that had driven
him to the U.S. then, and expected to remain so until he died: “[H]ow is it that a people
consisting of or at any rate containing so many excellent delightful persons as the United States
should still in public life in many respects not rise and perhaps fall below the European Nations
at their best.”!%

Bryce was gripped by similar questions. That first journey proved if anything even more
significant for him. It marked the beginning of his transformation into a scholar of American
law and institutions. Over 9 weeks, Bryce crisscrossed the Northeast and the Midwest, visiting
major cities, universities, and even the frontier, learning about the American people and their
government. He and Dicey met many leading American academics, lawyers, politicians, and
reformers. They became particularly well-connected among New England’s Brahmin
intellectual and cultural elite, hiking with an aging Ralph Waldo Emerson, dining with Henry
Longfellow, and arguing with a young Oliver Wendell Holmes Jr. They struck up
correspondences and friendships that would endure for half a century. Bryce became so
enamored of this new country, and felt so liberated from constraining Victorian mores, that he
apparently considered emigrating.!' He would return to the United States for at least 8 more
extended visits and write about the new world endlessly. That first trip in 1870 seeded a
scholarly, sociological obsession with America that Bryce would cultivate over the rest of his
long and successful career.

Bryce’s infatuation was unusually consequential for American political, intellectual, and
legal history. In particular, the connections he forged in 1870 laid the foundation for what

became his monumental study, The American Commonwealth.

199 Dicey to Bryce, February 12, 1907, in Ions, 79.
110 See Bryce to Katherine Bryce, October 18, 1870, in Ions, 78.
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While little read now, the work was widely celebrated at the time as the most important
book on American democracy since Alexis de Tocqueville’s Democracy in America. Many
scholars thought Bryce’s the superior study. The American Commonwealth would go through
several editions and remain a standard text on American government, taught in schools and cited
by the Supreme Court, into the middle of the 20" century.!!!

Its initial publication in 1888 was a major intellectual event, garnering significant reviews
and responses on both sides of the Atlantic. Contemporaries credited it with transforming the
study of American law and government. The opinion of Frederick Cleveland, an important
American Progressive scholar-reformer, is exemplary: “Until a few years ago” he observed in
1913, “the student of American government and politics had little to guide him in coming to a
conclusion upon vital questions which are daily set before the American citizen and voter.”!!?
Tocqueville and Francis Lieber had written useful studies, but they were long outdated. It was
James Bryce, “in his American Commonwealth, in 1890 [sic], [who] opened up a new vista of
American government as a whole, directed by the American people acting through a complicated

113

political system. Charles Elliot, Bryce’s friend and the president of Harvard University,

agreed. He thought The American Commonwealth quite simply “the best book [on the subject]

ever written.” 14

1 See, e.g., Brooks, foreword to Bryce’s American Commonwealth, Fifiieth Anniversary, ix-c (calling the book “an
epoch-making study which, after serving for half a century as the basic working manual for all students of American
politics, is clearly destined to immortality as an indispensable source book for future historians of the United
States”). The book was cited by the Supreme Court starting soon after its publication. In the mid-20" century, it
was relied on by several of the Justices, including Felix Frankfurter and Robert Jackson. See, e.g., Dennis v. United
States, 341 U.S. 494, 549 (1951) (Frankfurter, J., concurring); American Communications Ass’n v. Douds, 339 U.S.
382, 445 (1950) (Jackson, J., concurring in part).

12 Cleveland, Organized Democracy, xxiii.

113 Cleveland, xxiii.

114 Charles Elliot to James Bryce, April 2, 1889, in Ions, 143. Theodore Roosevelt seemed to agree. “When I
looked over the proofs [of The American Commonwealth],” he wrote to Bryce, “I ranked your book and
[Tocqueville’s] together; that I see your book as a whole I feel that that the comparison did it great injustice. It has
all of Tocqueville’s really great merits and not go, as his book has, two or three serious and damaging faults.”
Roosevelt to Bryce, January 6, 1889, in Ions, 130.
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The regard contemporaries had for Bryce’s book and the book’s own influence allow it to
serve double duty for the modern historian. Bryce’s argument in the book provides an entry
point for exploring the shape of post-Reconstruction American government. And the book itself
directly affected subsequent developments in American political theory, public administration,
and legal doctrine. By understanding what Bryce saw, then, we can paint a picture of American
government at the turn of the 20" century while simultaneously filling in the background upon
which later scholars and reformers staged their own interventions.

Importantly, Bryce’s vision was not idiosyncratic. Rather, it captured the received
wisdom of the Victorian elite. His representation of the United States’ compound
commonwealth synthesized his own meticulous observations with vast reading and
correspondence from leading American legal, political, and sociological commentators. Indeed,
in its initial edition, the book was not even all his own work: two of its chapters were written by
prominent American scholar-reformers, Seth Low and Frank Goodnow.!!*> This helps justify
reading The American Commonwealth as a snapshot of a particular, shared understanding of the
U.S. government, taken from the perspective of a well-informed foreign elite reform-democrat—
the British counterpart to one of the era’s so-called American “virtue progressives” or “best
men,”!16

Of course, Bryce’s account was not without its critics. They were admittedly few and did
not dispute the accuracy of Bryce’s picture. Even those who disagreed with Bryce praised his
work. Still, some objected to specific parts of his analysis of the United States’ government;

others fretted about his methods and criticized him for his omissions. The book thus became the

115 This was apparently done so that Bryce could obtain a suitable American copyright. See Ions, 136.

116 On “virtue progressivism,” see Ciepley, Liberalism in the Shadow of Totalitarianism; on the “best men,” see
Sproat, “The Best Men.” For a contemporary, fictional account, see the closing chapters of Wharton, The Age of
Innocence.
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occasion for a conversation in print about the nature of American institutions. Through that
discussion, we can take cognizance of what the American government was understood to be and
how it was thought to operate.

This chapter uses Bryce’s book and its reception to recreate that understanding. It
reconstructs Bryce’s main claims, to show how he understood the operation of the United States’
complex state. It then turns to Bryce’s American interlocutors, especially Woodrow Wilson, to
raise a set of questions and concerns about the nature of American government.

The chapter’s aim is ultimately narrow and slightly anachronistic. It hopes to answer a
very specific question: how did informed observers understand the place of the president and
executive power in American democracy at the turn of the 20" century, on the eve of a war they
did not expect?

As the chapter shows, knowledgeable elites generally agreed on the weakness of the
executive and its irrelevance in matters of administration. Notably, the president was not
expected to exercise power to realize a particular policy platform by managing the
administration. Nor did they think that he could, even if he had wanted to. There are several
reasons for this, including the smallness of the federal government’s administrative apparatus,
the limits of the presidency at the time, and, most of all, the centrality of the spoils-based party
government to the U.S. state. In this regime, the President had a role, but it was primarily as
dispenser of patronage positions, not as policymaker.

This did not make for great government. The weakness of the American executive
prevented the state from accomplishing its ends. And the spoils system caused greater problems
still. It eroded the integrity of government service. And it undercut the democratic character of

the United States. The ingenuity of the American people had contained the damage. But, as
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Bryce and his readers like Wilson began to realize, American law and government would
eventually have to be changed. In exposing the kludges on which the United States depended
and the problems it worked around, The American Commonwealth thus subtly prepared the
ground for reforms to come.
1.1: James Bryce’s American Commonwealth

While little remembered now, Bryce was a major intellectual figure in his day. Born in
1838 in Ireland to a family of Scottish extraction, he distinguished himself at a young age
through his academic achievements. In 1864, he published a volume on the Holy Roman Empire
which won him scholarly renown. Three years later, he contributed to Essays on Reform,
“arguably the most important document of democratic theory from the mid-Victorian period.”!!”

It was an auspicious start to a career that would span law, politics, and the academy.
Bryce would go on to write several more books, serve at high levels in British government,
including as Secretary for Ireland and Ambassador to the United States, and preside over both
the American Political Science Association and the British Academy. Along the way, he scaled
several actual mountains, traveled the world, and built a reputation as an amateur geologist and
botanist. His biographer notes the “astonishing range of Bryce’s intellectual energies.” Several
of his contemporaries thought him the most learned and energetic man they had ever met.!!®

Bryce had focused his formal academic studies on law and history. His professional life
unfolded at their intersection. As he graduated from Oxford, Bryce was elected to a fellowship
at Oriel College to teach, trained as a barrister at Lincoln’s Inn to practice law, and became

involved in Liberal Party politics as a writer and reformer. He remained committed to these

"7 Conti, Parliament, 170.
118 Jons, James Bryce and American Democracy, 16; Salter quoted in lons, 16.
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manifold disciplines his whole life, working in and writing on democratic institutions, their law,
and their history until his death in 1922.

Bryce’s research methods could be eclectic. He was a man of intense curiosity, given to
travel and probing conversation. He read widely and deeply. And he was supremely well-
connected. Henry Campbell-Bannerman, Bryce’s contemporary and a leading British statesman,
quipped that Bryce “has been everywhere, he has read almost everything and he knows
everybody. There is no man living of which this could be said with less feeling of
exaggeration.”'!” Many others praised Bryce in similarly extravagant terms.!? As a result of his
connections and the high esteem in which he was held, Bryce could draw on an extensive
network of subject experts to supplement the research he did through readings and interviews.
Bryce’s correspondents helped him answer obscure questions, sent him copious reading and
other research materials, and generally advised him on his frame of analysis.

This multi-pronged approach underlay the intellectual heft of The American
Commonwealth. According to his biographer, Bryce “liked to remind those who praised [the
work] that five-sixths of the contents came from conversations with Americans and one-sixth
from books.”'?! The line was more than a quip. From the way Bryce wrote his volumes, it
seems right to consider them a fusion of research and discussion. Bryce composed his drafts on
the basis of his readings, conversation notes, and answers to queries he sent off to his network of
correspondents. He then mailed large sections of his prose to some of the most knowledgeable

scholars and practitioners in the relevant areas and incorporated their comments and feedback.!??

9 Quoted in Ions, 16.

120 president Andrew White of Cornell called him “one of the two or three Englishmen best worth knowing.”
Quoted in Brown, “The Contribution of Thomas M. Cooley to Bryce’s American Commonwealth,” 347.

121 Tons, James Bryce and American Democracy, 133.

122 For an example of Bryce’s work process, see Brown, “Contribution of Thomas M. Cooley to Bryce’s American
Commonwealth.”
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The book was thus the product of Bryce’s historical and sociological research as corrected by
expert correspondents, many of them American.!?> While the published version of American
Commonwealth bore Bryce’s name alone as author, it gathered within it a veritable storehouse of
Atlantic-spanning Victorian wisdom.

Bryce apparently began accumulating material for the book in 1881, during his second
trip to the United States. In the intervening decade he had become a man of some fame. Besides
his growing reputation as a teacher at Oxford and publicist, including for American outlets,
especially The Nation, he had completed an ascent of Mt. Ararat in 1876, which made him
“almost legendary” among mountaineers.'>* On the basis of his growing reputation, Bryce’s
American friends arranged for him to deliver a series of lectures at Johns Hopkins and in Boston,
and Bryce used the occasion to expand his contacts in American intellectual life. He also saw
the far West and Washington, DC, where he witnessed the debate over civil service reform and
met George Bancroft and President Chester Alan Arthur.

Two years later, Bryce was back to gather more material, traveling as a guest of his
friend, the railroad financier Henry Villard, to celebrate the completion of the transcontinental
Northern Pacific line. He saw more of the country, visited Hawaii, and led a seminar at Johns
Hopkins on Tocqueville’s Democracy in America, where his students included the philosopher
John Dewey, the political scientist Albert Shaw, and future President Woodrow Wilson, among

other luminaries. By the time he returned to England in early 1884, Bryce was already

123 Bryce acknowledged the “numerous friends who have helped . . . with facts, opinions, and criticists, or by the gift
of books or pamphlets” in the Preface to the first edition of the book, naming, among others already mentioned,
Thomas Cooley, James Bradley Thayer, Theodore Roosevelt, Simeon Baldwin, John Hay, and James Angell.
Among British influences, Tons thinks Lord Acton and Henry Sidgwick especially important. See lons, James Bryce
and American Democracy, 133-34. For a list of the contributors to the first edition of The American Commonwealth
with a brief discussion of their contributions, see Tulloch, James Bryce’s American Commonwealth: The Anglo-
American Background, 234-42, Appendix 1. On their role in correcting the manuscript, see Coker, “How Bryce
Gathered his Materials and What Contemporary Reviewers Thought of the Work,” 158.

124 Jons, James Bryce and American Democracy, XX.
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contemplating how to get the “lot of matter [he had] accumulated about America . . . into
print.”!1?3

He completed The American Commonwealth five years later. The book had an ambitious
goal. “[D]uring the last fifty years,” it began, “no author has proposed to himself the aim of
portraying the whole political system of the country in its practice as well as its theory.”!2
There had been studies of particular aspects of the United States: of its laws, or its people, or the
government’s formal structure. But these works were misleading and incomplete. They
presented the country as a series of parts. However, as Bryce knew from experience, those parts
operated together to effectuate a whole. Yet “no [author] seems to have tried to deal with [the

country] as a whole.”!?’

Bryce would thus try to bring the whole into view, “explaining not only
the National Government but the State Governments, not only the Constitution but the party
system, not only the party system but the ideas, temper, habits of the sovereign [American]
people.”!?® He would present the United States as a functional system.

While it may sound melodramatic, Bryce viewed the task as of world-historical
importance. Of course, America was fascinating in its own right. But “[t]he institutions of the
United States are deemed by inhabitants and admitted by strangers to be a matter of more general
interest than those of the not less famous nations of the Old World.”'?* The United States was
the land of the future. It was thus supposed to be an improvement over the past, the latest stop in

a stadial progression. American institutions were thus thought to embody a better way of doing

government than had been done before, “harmoniz[ing]” more “perfectly” than the “institutions

125 Bryce to Katherine Bryce, December 4, 1883, quoted in lons, James Bryce and American Democracy, 123.
126 Bryce, The American Commonwealth, 1:3.

127 Bryce, 1:3

128 Bryce, 1:3.

129 Bryce, 1:1.
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of older countries.”'*® And they captured the direction in which all were supposedly trending.
They were “believed to disclose and display the type of institutions towards which, as by a law
of fate, the rest of civilized mankind are forced to move.”!3! To Bryce and his Victorian peers,
then, as went the United States, so would go the World. Understanding what was happening in
America was a necessary intellectual and political challenge.

Given this intense and justifiable foreign interest in American government, Bryce would
write a book to explain the United States to foreign readers. Predictably, this invited comparison
with Tocqueville, whose famed Democracy in America, had had a similar goal. But Bryce was
careful to distinguish his project from Tocqueville’s. That masterpiece took America to be “the
ideal democracy, fraught with lessons” for the old world.!*?> Bryce thought “[d]emocratic
government . . . a cause not so potent in the moral and social sphere” as Tocqueville did.!*
Rather than write an account of universal philosophic interest, he would try to write something
more particular. His aim was to “present simply the facts of the case,” “letting them speak for
themselves,” in the hopes that others “can safely build theories for themselves.”!** He would
explain the United States’ “constitutional machinery,” the “methods by which” that machinery
was operationalized, and “the forces which move it and direct its course.”!* In place of abstract
reasoning, Bryce foregrounded his visits to the United States as one of the source’s of his book’s
authority.!3® This would not be a work of philosophy for which the United States would be a

proof-text. It would be a sociologically rigorous travelogue on which anyone could rely to

139 Bryce, 1:1.
31 Bryce, 1:2.
132 Bryce, 1:5.
133 Bryce, 1:5.
134 Bryce, 1:5, 6.
135 Bryce, 1:7.
136 Bryce. 1:5-6.
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elaborate their own philosophies. Unlike Tocqueville, who had an argument to make, Bryce

would be impartial. He would tell the story of America as he found it.
1.2: Looking for Federal Power

Curiously, the starting point for Bryce’s account was something he found missing. The
most notable thing to a foreigner about the United States, Bryce thought, was the smallness of
central state power. A European setting foot in America would misunderstand the operation of
American government because he would not know where to look for it. “[T]he things that meet
his eye are superficially similar all over the continent.”'3” This might suggest to the foreigner the
existence of a powerful national state. But “that which Europeans call the machinery of
government is in America conspicuous chiefly by its absence.”'*® Coming from 19" century
Victorian England, the most striking thing about the United States was, as Brian Balogh
memorably phrased it, that the government was “out of sight.”!

This did not mean that the American government was weak.!*’ Bryce recognized right
away that public authority in the United States could be vast. But the seat of that authority was
often to be found in the states, not Washington, DC.!*! As he explained it, the United States was
“a Commonwealth of commonwealths, a Republic of republics, a State which, while one, is
nevertheless composed of other States even more essential to its existence than it is to theirs.”4?

Europeans had trouble appreciating this, largely because of lack of study.!** There was

no good research on the states, especially in foreign libraries. To appreciate their importance, a

137 Bryce, 1:20

138 Bryce, 1:20.

139 See Balogh, 4 Government Out of Sight.

140 There is a rich debate in contemporary history and political science about the relative weak or strength of the
American state. See, famously, Novak, “The Myth of the “Weak’ American State,” and responses.

141 In this respect, Bryce anticipated the argument revived recently in the great Gerstle, Liberty and Coercion.
192 Bryce, American Commonwealth, 1:17.

193 See Bryce, American Commonwealth, 2:23.
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scholar had to immerse himself in local developments: read small-town newspapers, talk with
elected officials and advocates, attend political conventions and town-level meetings, and so on.
This made it hard for even domestic metropolitan scholars to figure out what was happening in
state politics. Foreign scholars were hopeless. Compounding the difficulty, Europeans had no
analogous experience of state government. Bryce thought that only the Swiss with their cantons
had anything like American states. For this reason, even if Europeans could have gotten access
to the right materials, they would have had trouble understanding them.

Bryce’s experience had helped him surmount these challenges. As a result of his travels,
he had seen the states and been immersed in state politics. And thanks to his network of
American correspondents, he had ready access to reading materials and local informers. This
enabled Bryce to unpack the puzzle of late 19" century U.S. political power for his readers.

What Bryce found was the formal primacy of the states to American political life. To his
mind, the states came first, both historically and conceptually.'** As he explained, “the authority
of [one of the U.S. states] is an inherent, not a delegated, authority.”'*> An American state thus
had “all the powers which any independent government can have, except such as it can be
affirmatively shown to have stripped itself of.”!#¢ In practice, this meant that states had authority
over “nearly all the ordinary relations of citizens to one another and their Government,”'4’
literally from cradle to grave: “register[ing a citizen’s] birth, appoint[ing] his guardian, [and]

pay[ing] for his school,” licensing his marriage and, eventually, certifying his death. 148

144 This position has recently been convincingly contested by Green, United/States: A Revolutionary History of
American Statehood.

195 Bryce, American Commonwealth, 2:14.

146 Bryce, 2:14. See also Bryce, 2:19 (noting that a state has all powers of a government except the right of
secession, the power the Constitution withholds from the states and the powers the Constitution expressly confers on
the Federal government).

147 Bryce, 2:19.

148 Bryce, 2:20.
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The federal government, by contrast, was mostly absent. It had little to do with quotidian
occurrences and “touche[d] the direct interests of the citizen less.”!*’ Bryce observed that an
ordinary American could live his whole life and only interact with the federal government a
couple of times, at a few distinct and unusual places. As a result, it appeared nearly disposable.
The federal government “might be destroyed, and [the states], adding a few further attributes of
power to those they now possess, might survive as independent self-governing communities.”!>°
To Bryce, the central state was almost forgettable.

The formal powers of the federal government mirrored this limited role. The federal
Constitution, to Bryce, was “a scheme designed to provide for the discharge of such and so many

»151__egsentially a supplement to

functions of government as the States do not already possess
state sovereignty. The national government the Constitution set up was supposed to fill in where
the states were inadequate. It would thus take care of those “matters which must be deemed
common to the whole nation, either because all parts of the nation are alike interested in them, or
because it is only by the nation as a whole that they can be satisfactorily undertaken.”'>? This
made the federal government something more than the state governments’ department of foreign
relations, as Jefferson once observed.!>® But it was not particularly extensive.!>*

Yet, despite the irrelevance of federal power to most matters, the federal government still

had a central role to play in American governance. That role was hard to appreciate from the

149 Bryce, 2:20.

159 Bryce, 2:20. You can see here the influence of the Dunning School of historiography and belated victory of
confederate “states’ rights” thinking on even an anti-slavery intellectual sympathetic to the Union cause, like Bryce.
On the influence of Dunning School historiography on Bryce’s legal milieu, see Bowie and Renan, “The Separation
of Powers Counterrevolution.” For the post-Civil War triumph of Lost Cause mythology, see Blight, Race and
Reunion.

51 Bryce, American Commonwealth, 1:40.
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154 See Bryce, 1:40-41.
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institutions and laws of the United States, however. And it had more to do with something easy
to overlook but crucial to the actual workings of 19" century American government: cementing
political parties by apportioning patronage.

This was a contingent historical development. The federal government was not at first a
slush fund for patronage jobs. The first federal office-holders had held their positions
“practically for life or during good behavior.”!>> It was only in the 1820s, under President
Andrew Jackson and his party leader and successor Martin Van Buren, that the government
began to change. Notoriously, they transformed the culture of federal office-holding,
inaugurating the principle of “rotation in office.”'>® Under this new system, whole teams of
officials cycled in-and-out of employment as control of the federal government switched party
hands. According to Bryce, the philosophical bedrock of Jacksonian democracy had been that all
white men were equal and none better than another. Rotation in office elevated that “genius”
into an organizing principle for government writ large.!>’

The entrenchment of this “spoils system” transformed the American state. Politics
became “the art of distributing salaries so as to secure the maximum of support from friends with
the minimum of offence to opponents.”'*® Staffing became a matter of “using office as a mere
engine in partisan warfare.”!® This changed how politicians thought about their jobs. In place
of an “ideal” conception of office, according to which public service was a “duty to the
community,” or “the ‘practical’ one,” according to which a job in government was “a snug berth

in which a man may live if he does not positively neglect his work,” federal officeholders came

155 Bryce, 2:479.

156 Bryce, 2:480.

157 Bryce, 2:482.

158 Bryce, 2:488. See also Bryce, 2:489 (“[ A]n office is not a public trust, but a means of requiting party services
and also . . . a source whence party funds may be raised for elections purposes.”)

159 Bryce, 2:480.
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to have a “perverted” understanding of their jobs as drawing “a salary paid in respect of party
services, past, present, and future.”'®® Party loyalty became paramount. While “democratic
theory” would seek to make a federal officeholder feel his “dependence on the public,” the spoils
system tied him “to the city boss or senator or congressman who has procured his
appointment.”!6!

This was not great for the quality of governance. The best men simply did not want to

pursue office under such conditions.'®?

They were motivated by bigger principles than party
service. But in a world of spoils, only party service guaranteed a job. Those who did pursue
office would have suspect motives and do it for suspect ends. They were party hacks looking to
follow party orders. And their work in office would almost certainly be bad, since it was not

99 ¢¢

through “sedulous application” or “zealous . . . performance” “that office is retained and

promotion won.”!63

The spoils system thus kept good government servants out and put venal
ones in, rewarding them on the basis of their venality, with predictable consequences. As Bryce
put it: “In making every administrative appointment a matter of party claim and personal favour,

the system has lowered the general tone of public morals.”!64

1.3: Parties and Patronage

Somewhat surprisingly, the poor quality of government servants did not bother
Americans overmuch. In a polity dependent on central state power, the debasement of public
service might have been a calamity. But the very insignificance of the American federal

government meant that the corrupting of public service by the spoils system mattered less than it

160 Bryce, 2:482.

161 Bryce, 2:489.

162 See Bryce, “Why The Best Men Do Not Go Into Politics,” in American Commonwealth, vol. 2, chap. 58.
163 Bryce, “Why The Best Men Do Not Go Into Politics,” in American Commonwealth, vol. 2, chap. 58.

164 Bryce, 2:488.
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might have. “[T]he immense majority” of the 120,000 positions in the federal government were
“such petty posts as those of postmaster in a village, custom-house officer at a seaport, and so
forth.”!% Since these positions only required “such ordinary business qualities as the average
American possesses, the mischief” of the spoils system “has not come home to the citizens
generally.”!% Besides, Americans were mostly fine without administration. “[T]he citizens,
accustomed to help themselves, relied very little on their functionaries.”'®” The forgetability of
the federal state meant that it could be staffed by hacks and, well, forgotten.!®® Most of what it
did, hacks could do fine. And even if they failed to do their jobs, most Americans would be OK.
Meanwhile, what was lost in good governance was made up for and then some in party
organization. The benefits of patronage to party operations were incalculable. Quite simply,
patronage made the party stick together. The promise of a job gave citizens a reason to support a
party.'® And patronage gave the party tools with which to reward its supporters. Party bosses
could tie party workers to the party “by the bestowal of patronage.”'’® Citizens “whose bread
and butter depend on their party may be trusted to work for their party.”!”! And the remittances,
requisitions, and kickbacks from party operatives placed in government positions replenished the

party’s coffers and gave it the financial resources to carry on its work, including the expensive

165 Bryce, 2:484.

166 Bryce, 2:489.

167 Bryce, 2:485.

168 Nevertheless, Bryce recognized that this did occasionally create problems, particularly where high positions were
treated as patronage appointments. See Bryce, 2:489. He thus celebrated the rise of the civil service reform
movement, whose success was then far from assured; at the time of the 1% edition of American Commonwealth,
Bryce thought that about 14,000 of the 120,000 positions in the federal government were covered by civil service
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business of running (and fixing) elections.!”? Patronage was thus vital to the running of the 19
century political parties.

The parties, in turn, were indispensable to 19" century American governance. Without
them, the American commonwealth would simply stop working. It was not just that they ran
certain basic governmental services, such as elections. As Bryce saw, the political parties were
the “sinews” of the American state, or, in another metaphor he deployed, the “steam” that made
the engine of government run.!”® It was through the parties that the formal structures of
American government were actualized as governance. They were essential.

We can identify two specific roles parties played that were critical to American
government. Both had to do with harmonizing otherwise incompatible aspects of political
authority. First, the parties mediated American federalism, helping the federal and state
governments work together. And second, they smoothed over the difficulties with separation of
powers, coordinating the different parts of the mixed republic. Through the parties, the
distinctive features of United States government, state and federal, were made to serve
productive outcomes.

Parties’ role in federalism was a function of their national reach. Party machines had
local variations, as Bryce recognized. But local party rings and combinations fed into a national
organization. And the needs of the national party could only be met by relying on local party
cliques. In this way, national concerns and state level concerns were harmonized through the
party. So, for example, the Democratic Party apparatus in New York City fed into a New York

State organization, which in turn mobilized Democratic voters in New York to turn out for

172 For a more modern discussion of these same themes and the way requisitions on salaries funded party operations,
see Gerstle, Liberty and Coercion, chap. 5.
173 Bryce, American Commonwealth, 2:321.
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national elections. A Democratic President, like Grover Cleveland, in office when American
Commonwealth was published, depended on the local New York Democratic Party for votes to
win election.!” In turn, he and his governing team would remain especially solicitous of the
New York State Democratic Party’s concerns, since he owed them his power. The party thus
enabled the state and federal government to work together, albeit in service of the party’s goals.

The party achieved a similar end through staffing. National government officials would
come from state and city party organizations. When installed, they would continue to work in
service of both local and national party interests.!”> The party thus cut across the United States’
federal system, allowing for coordination between levels formally separate.

The party did something analogous with respect to separation of powers, at least at the
national level. Formally, the Constitution divided the powers of the federal state, separating the
executive branch from the legislature and the judiciary.'’® As we will see, this division was
thought by some to be a major weakness of the Constitution, and would eventually become an
important target for reformers.!”” Bryce shared these concerns. “Power” in the federal
government, he observed, “is so much subdivided that it is hard at a given moment to concentrate
it for prompt and effective action.”!’®

The political parties lessened this defect somewhat. The legislature and the executive

could be animated by a party spirit, since the president was a member of a national party, as were

174 Cleveland, a former Mayor of Buffalo, NY and governor of New York, was even more connected to the New
York Democratic Party than most Democratic presidents, notwithstanding his opposition to “bossism.”

175 The opportunity to work at the state and local level when out of power nationally helped keep the parties together.
As Bryce observed: “When their party is kept out of the spoils of the Federal government . . . they have a second
chance in the State spoils, a third chance in the city spoils; and the prospect of winning at least one of these two
latter sets of places maintains their discipline and whets their appetite, however slight may be their chance of
capturing the Federal offices.” Bryce, American Commonwealth, 2:487.

176 Bryce, American Commonwealth, 1:41.

177 Bryce, 1:386-87.

178 Bryce, 1:402. See also Bryce, 1:391.
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the members of the legislature. This was not bad. Party spirit was a good thing. The party could
act as a coordinating mechanism to forestall tension between the executive and the legislature
and encourage harmonious co-existence. So, for example, the Democratic Party’s commitment
to tariff reform allowed Cleveland and Democratic representatives to work together to advance a
shared goal, even though the President and Congress were formally separate.!” In other words,
the party created unity across the divisions of the federal state, allowing for government to work
around the formal separations partly enshrined in the Constitution. As Bryce observed: while the
Constitution may have sought to fracture authority, “America has, despite herself, reproduced the
English system of executive government by a party majority,” with the president and the
legislature both taking direction from the party itself.'8

Federal power in the United States was thus very different from what it appeared to be.
To a foreign observer, the country might look unified. Naturally enough they would presume
that the Constitution created a functional but divided national government. In fact, Bryce
argued, the country was pretty unified, but this was in spite of the Constitution, not because of it.
The parties were what made this government more unified than it would otherwise be. And this
party government was a kludge. The kludge was the real government, not the Constitution.
Formal political power in the country lay with the states, not the national government, despite
appearances of national unity. And the political parties, unmentioned in the Constitution and far
more developed than the parties in Europe, worked the government, state and national.!8!

The national government was important, then, but not for the reasons a European might

think. It mattered not only—and perhaps not even primarily—because it fulfilled the

179 In reality the politics of tariff reform were more complicated, as the parties were not homogenously sorted on
ideological lines, and some protectionist Democrats opposed reform. In the event, tariff reform stalled out.

130 Bryce, 1:56.

181 See Bryce, 1:8.
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responsibilities that the states could not meet. Rather and importantly, the national government
fulfilled patronage needs. Those patronage needs were important because patronage was central
to the parties, and the parties were important. The parties and the national government thus
existed in a balanced relationship: the parties made the national government work, and the
national government provided the parties with incentives to maintain party organization and
unity. That dyad in turn kept the country together, and helped integrate the powerful state
governments. This was the strange reality that constituted the actually working American
Republic.

1.4: The Party Patronage President

The kludge at the heart of American government had important consequences for the
place of the president in the federal state. The president’s formal legal powers were relatively
limited. But, as Bryce understood, this did not give a true picture of the president’s significance,
since the formal powers of the federal government were not an accurate picture of its
significance. To understand the real place of the president, Bryce needed to analyzes its role in
the patronage state. And as party leader and chief dispenser of patronage, the President had a
central, critical position.

Bryce began his analysis of presidential authority by identifying the four different kinds
of legal powers the president enjoyed: “those which relate to foreign affairs,” “domestic
administration,” “legislation,” and “appointment.”¥? In all of them, the Constitution’s grants
were small to begin with. Moreover, Bryce found, Congress had further conditioned and

bounded what formal powers the President had through law, custom, and creative practice.

132 Bryce, 1:68.
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Start with foreign affairs, today a major site for maximalist claims of executive authority.
Bryce conceded that the president “retains an unfettered initiative, by means of which he may
embroil the country abroad or excite passion at home.”!®* But initiative was not prerogative. In
fact, the president “has not a free hand in foreign policy.”!%* The Constitution prevented the
President from declaring war on his own say-so and required the Senate to approve all
diplomatic treaties. Moreover, it kept the executive dependent on the legislature in a more
general sense, since only Congress could appropriate the monies to conduct foreign policy and
enact the statutes necessary to implement the fruits of diplomatic negotiation. The Constitution
thus kept the president largely dependent on the legislature to conduct foreign affairs.

This did not satisfy the Congress. As Bryce detailed, it had sought to go beyond the
Constitution, to further influence the executive’s foreign policy. Its creative gambit had been
largely successful. In Bryce’s day, the legislature regularly passed “resolutions enjoining or
disapproving a particular line of [foreign] policy,” just to signal to the President its own
opinion.'®> Presidents retorted that they were not bound by these enactments, and claimed to pay
them no mind. But only a foolish President ignored them completely. The President knew that
he would eventually need Congressional support to pursue his foreign policy. A wise President
would thus take those pronouncements into account, providing Congress with another way to
influence the President’s behavior.

When it came to domestic matters, the President’s explicit authority was even more
limited and Congress was even more aggressive in bounding it. “[I]n time of peace,” Bryce

explained, the President’s “direct . . . authority” was “very small,” since “by far the larger part of

133 Bryce, 1:69.
134 Bryce, 1:68.
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law and administration belongs to the State governments.”!¢ The small amount of remaining
authority that did fall to the federal government was “regulated by statutes which leave little
discretion to the executive.”!®” In other words, the president’s sphere of domestic action was
structurally limited to begin with. And what he could do within that sphere was tightly
constrained by Congress.

In exceptional circumstances the President might claim greater domestic powers. But
even in such cases he would ultimately be dependent on Congress for the exercise of his
authority. So, in a time of insurrection, the President could appeal to his powers as commander-
in-chief for additional authority, and look to the federal government’s constitutional
responsibility to provide for the common defense and to guarantee to each state a republican
form of government for more power.!8® But to tap into these sources would require the president
to work closely with Congress as a matter of law and practice. Legally, it was not clear that
these additional constitutional clauses empowered the President at the expense of Congress.
And, practically speaking, it did not matter whether they did, since Congress controlled the purse
strings, which would need to be loosened for the executive to take additional action. Congress’s
control over monies and ability to micromanage executive discretion through legislation was a
powerful check on presidential adventurism even in the midst of unrest.'® Whether in war or
peace, then, the president’s domestic authority was slight and dependent on Congress too, just as

it was in foreign affairs.

136 Bryce, 1:69.

137 Bryce, 1:69.

138 See Bryce, 1:69.

139 This, of course, was part of the reality of the prosecution of the Civil War, then much in the memory of Bryce’s
informants. On the role of Congress in the Civil War, see Tap, Over Lincoln’s Shoulder.
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This pattern of Congressional dependence recurred when it came to the President’s
powers over legislation and administration. Again, the formal Constitution said little. With
respect to legislation, it empowered the President to recommend matters to Congress. And it
endowed him with the qualified veto. As for administration, the word was famously missing
from the Constitution itself. The Constitution did give the President the power to request the
opinions of the department heads in writing,'*® and to appoint the government’s non-inferior
officers.!”! But the power to appoint these officers was shared with the Senate, whose vote was
necessary to confirm presidential appointees.'”” And Congress retained its own Constitutional
authority to define offices and vest the appointment of inferior officers in other actors than the
President. With respect to legislation and administration, then, the President enjoyed little room
for purely discretionary action. And the legislature had the power to check and constrain what
prerogative the President did have, whether by overruling his veto, refusing to confirm his
nominees, or structuring the government in such a way as to minimize the number of officers he
appointed and the reach of their discretion.

The result of all this was a formally weak president. As Bryce put it, “in quiet times the
direct legal power of the president is not great.”'®> And that legal power was further constrained
by Congress. “There is scarcely one” of the formal legal powers of the President “which the

194 1f it wanted to flex its power and cabin the executive,

long arm of legislation cannot reach.
“Congress c[ould] pass bills requiring the President or any minister to do or abstain from doing

certain acts of a kind hitherto left to his free will and judgment, and may, in fact, endeavour to tie

190 See U.S. Const. art. I1, § 2, cl. 1. Note that as far as [ can tell Bryce did not discuss this provision.

191 See U.S. Const. art. II, § 2, cl. 2.

192 See U.S. Const. art. II, § 2, cl. 2.

193 Bryce, American Commonwealth, 1:83. Things were different in times of crisis. Then the president might
become a figure of considerable power, combining all the authority of the commander in chief with the head of the
civil service.

194 Bryce, 1:301.
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down the officials by prescribing certain conduct for them in great detail.”!®> Where the
president had powers, then, he was already often dependent on Congress. And even in the
exercise of those powers, Congress could structure and bound how he went about exercising
them. !¢

As a matter of law and formal institutional arrangements, then, the federal state was one

of “Congressional Government.”!®’

The “executive magistrate seemed left at the mercy of the
legislature.”!”® Where there was contest between the executive and Congress, Congress had the
edge. “[T]hough it is no more respected or loved by the people now than it was seventy years
ago, though it has developed no higher capacity for promoting the best interests of the state,
[Congress] has succeeded in occupying nearly all of the ground which the Constitution left
debatable between the president and itself; and would, did it possess better internal organization,
be even more plainly than it now is the supreme power in the government.”'®® An account of
presidential power focused on formal authority and institutional arrangements led inexorably to
the conclusion of presidential irrelevance. Congress held the reins of government, not the
President.

Yet this did not complete the story. The formal powers of the government were not a true
picture of the federal government. An account of the president that focused only on its formal

authorities would thus be incomplete too. As Bryce knew, the real game in the federal

government was patronage. To understand the place of the president in government, then, Bryce

195 Bryce, 1:282.

196 Cf. Bryce, 1:124-25 (explaining that there was no need for a privy council in the United States as “its only effect
would have been to control the president, but for domestic administration control is scarcely needed, because the
president has only to execute the laws, while in foreign affairs and appointments the Senate controls him already”).
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needed to unpack its position in the politics of party patronage. And there, as it happens, the
presidency played a starring role.

The central place of the President in patronage politics came from a small detail of
constitutional drafting: the power appointment. The Constitution said very little about how the
federal government was to be staffed and imposed almost no constraints on its internal
structure.??’ It did, however, specify that certain officers of the United States needed to be
nominated by the President.

On this slim foundation an entire apparatus and set of practices developed. By the time
Bryce was writing at the turn of the 20" century, the President was responsible for appointing a
vast array of government servants, some but not all requiring Senate confirmation, ranging from
the most significant to some of the least consequential.

This appointments bonanza had defined and even overwhelmed the presidency for
several decades already. “The business of nominating is in ordinary times so engrossing as to
leave the chief magistrate of the nation little time for his other functions.”?®! The extent to which
the business of nominating absorbed Presidents could seem by turns comedic and tragic.
According to Bryce, it was said that Lincoln was “swept along from room to room in the White
House by a rising tide of office seekers,” and that, even in the midst of the Civil War, he claimed
to be most pre-occupied with “that post-mastership at Brownsville, Ohio”; President James
Garfield had been notoriously assassinated by a disappointed office-seeker at the start of his
term, while Bryce was gathering material for his book, and had spent his few months in office

“incessantly engaged in questions of patronage.”?%?

200 The executive is, as Bryce puts it, the “simplest of the three” divisions the Constitution made of the federal state,
with hardly any specific powers or duties. Bryce, 1:47.
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Patronage was so central to the presidency, it led Americans to talk differently about state
power. In a chapter comparing the American and European systems of government, Bryce
observed a peculiarity of American political speech. In both Europe and the United States, he
noted, people sometimes spoke of their party as being “in power.” In Europe, a party was in
charge when it had the authority to constitute a ministry and impose a particular course on the
government and so the nation. But in the United States, this was not what the phrase meant. A
party would be “in power” even if it “ha[d] no ‘power’ beyond that of securing places to its
adherents.”® In the United States, to be in power meant only that a party had the Presidency
and enough of the rest of the government to allow the President’s party to “enjoy][] the spoils of
office.”04

This patronage authority helped explain why American political parties were so focused
on the executive, despite its weak formal powers. While losing an election could be bad for the
nation, if the losing candidate would have made a better president, it was a “greater misfortune”
for the party that lost, “for the evil of losing national patronage will have come four years
sooner.”% To keep as a going concern, parties needed to hold on to the presidency. It was the
source of their employment, which in turn kept the party coffers full and the parties operational.
By the same token, the parties chose presidential candidates who would serve the party interests
first. What good would it do a party to support for the presidency someone who would not use
their power once there to support the party in turn?

The party president transformed the presidential role. Commentators might imagine an

independent president, exercising his own unique, personal political judgment. But this was an

203 Bryce, 1:389.
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idle fantasy. From the time of the early republic on, “[n]early every subsequent president has
been elected as a party leader by a party vote, and has felt bound to carry out the policy of the
men who put him in power.”?%® The particular personality of the President hardly mattered. For
one, parties rarely ran men of distinction or strong individual character, since they risked making

207

enemies and alienating the party faithful, endangering their electoral prospects.©®’ In any case

the individual opinions and proclivities of the President did not matter much. The “party

208 Tn making

president” was “hampered at every turn by the necessity of humouring his party.
appointments, he was caught in a web of party concerns: “requit[ing] the support of the men to
whom he owes his election,” “distribut[ing] places all over the country as to keep the local wire-

99 <6

pullers in good humour,” “strengthen[ing] the party by ‘doing something’ for those who have
worked or will work for it,” and so on.?

The sheer scale of these demands made the party President functionally dependent on the
legislature in a way that paralleled the formal dependence Bryce uncovered earlier. According to
the textbook theory of the Constitution, the only role for the legislature in staffing was for the
Senate to vote on the confirmation of principal officers. But in practice the Senate’s role was
much greater. In Bryce’s day, the Senate had a hand in almost all executive branch
appointments. There were simply too many offices to fill for the President and his meager staff
to identify and vet all the candidates. They needed someone else to suggest nominees.?!® The

legislature was only too glad to help. After all, the President owed favors to the various different

state and local political machines whose support had brought him to power. Those machines
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wanted their men in government and did not trust the President to make the right picks unaided.
Those machines had particularly strong representation in the Senate, since, before 1913, senators
were still selected by state legislatures, guaranteeing their connection to state party power.

The confluence of these pressures led to a practice known as “courtesy of the Senate.”
Under this tradition, before the President could appoint any officer to work in a given state, he
had to get the permission of that state’s senators who belonged to his party. Even inferior
officers who were exempt from senatorial confirmation would not be nominated without the
approval of the same-party senators.

This effectively transferred the power to staff much of the government from the executive
back to the legislature. “By this system . . . the president was practically enslaved as regards
appointments, because his refusal to be guided by the senator or senators within whose State the
office lay exposed him to have his nomination rejected.””?!! “Now and then a President . . . has
proved restive; yet the usage continues, being grounded on the natural wish of the executive to
have the good-will and help of the senators . . . and on the feeling that the party in every district
must be strengthened by a distribution of good things, in the way which the local leader thinks
most serviceable.”?!2

We see, then the president’s essential but subsidiary role in American government at the
end of the 19" century. On paper, the president was endowed with several important powers in
foreign and domestic affairs. But in practice, those textual grants were bounded by Congress.
His most consequential role was one barely mentioned in the Constitutional text: staffing the
government. This power mattered because of its importance to the party apparatus and spoils

system, which in turn was indispensable to the actual operation of the United State government.
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But that very importance meant that the party was wary of letting the President exercise the
power alone. The President was unavoidably a key actor in the appointments process. But a
practice developed that gave representatives, especially Senators, a major say in the decisions the
President made, thus guaranteeing the party’s interests. In this way, the party system was jerry-
rigged into the American state with the President as the lynchpin, connecting the mechanisms of

the party to the formal structures of the federal government.

1.5: Policymaking and the Promise of Presidential Representation

Much about Bryce’s 19" century party patronage President continues to resonate. As in
his time, so too today, the President plays an important extra-constitutional role as head of his
party. Similarly, the appointment power remains central to the President’s actual ability to run
the government. Bryce observed that the presidency was so elevated above other offices, and so
attractive a prize, that the stakes for its contest warped American political life and encouraged all
manner of corruption and misbehavior, including cheating.?!3 His observation explained many
depravities of US electoral history and remains upsettingly timely after January 6, 2021. And,
famously, Bryce wondered “why great men are not chosen presidents” anymore, a question that
recurs with increasing urgency.

But the basic posture of presidential weakness is foreign. Today, the president is the
country’s chief policy-maker. Both today and in Bryce’s day, presidential elections focused the
nation and excited popular passions. But today voters invest presidential elections with
significant policy consequences, and Presidents use their considerable powers in office to realize
a policy agenda. Apparently not in Bryce’s time. Based on the analysis Bryce gives in The

American Commonwealth, advancing policy was not a major feature of the 19" century

213 See Bryce, 1:89.
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executive. To ask of Bryce about what has come to be known as “presidential administration” is,
on this read, anachronistic.

How do we make sense of this absence, remarkable only in hindsight? One important
explanation focuses on the reach of state policy-making authority in general, and not narrowly on
the presidency. As Stephen Skowronek and Karen Orren have thoughtfully argued, fewer areas
of social and economic life were thought to be legitimate targets of state intervention in the 19%

214 They identify a secular trend across American history, from the Founding

century than today.
onward, by which an increasing number of sectors of life became subject to explicit, legitimate
government meddling. This could help explain the absence of presidential administration from
Bryce’s account. The President may have been less involved in realizing a policy agenda in
Bryce’s day partly because there was just less policy to realize and fewer topics self-consciously
amenable to government intervention then than now.

This explanation, while helpful, must be incomplete, for the simple reason that Bryce did
in fact recognize a policy-making role for the President. It was just a different role than the role
the President plays in policy today. In other words, Bryce appreciated that the federal
government had some policy-making capacity, even if the policy space it navigated seems
narrow by modern standards. In that space, Bryce saw a role for the President. But the role was
fundamentally different from that which modern commentators find for the President today.

In Bryce’s time, as we saw, the Congress was the key organ of governance. It was also
the main policy-making body. The way the President could shape policy, then, was through his

relations with Congress. As a matter of formal lawmaking, his tool for engagement was not

administration but the veto.

214 See generally Orren and Skowronek, The Policy State.
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Notoriously, the Constitution’s drafters elected to give the President the power to
conditionally reject laws passed by the national legislature. This qualified veto was the
president’s only formal grant of power to participate in lawmaking. To go into effect over a
presidential veto, a rejected bill would need to garner super-majority support. In this way, the
president could at least temporarily reject any measure that Congress sought to advance, and
permanently block laws that did not enjoy overwhelming backing.

In theory this was a significant power. As Bryce recognized, the threat of a veto allowed
the President to influence the entire legislative process.?!> The Constitution did not give the
President the ability to introduce preferred legislation or offer amendments to draft bills. But by
signaling what legislation he would accept, the President could set bounds on what Congress
might consider and shape legislation under consideration. Presidents could demand that certain
provisions be included in legislation or rule out entire subjects. Congress, knowing that its work
would ultimately need to win presidential approval, was sure to heed his wishes.

It was through this veto that Bryce thought the President was to shape policy, not through
administrative control over implementation. Bryce described presidential elections as, “[i]n form
.. . nothing more than the choice of an administrator who cannot influence policy otherwise than
by refusing his assent to bills.”?!¢ In another part of his book, he explained the centrality of the
veto to legislative-executive policy relations: “The strength of Congress,” he explained, “consists
in the right to pass statutes; the strength of the President in his right to veto them.”?!”

In practice, the veto proved somewhat less useful than imagined. In the early republic,

Presidents rarely vetoed legislation on policy grounds. They did not think it was their role.
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Andrew Jackson famously broke with this tradition, leading others to accuse him of undermining
the spirit of the Constitution. But, a half century after the end of Jackson’s presidency,
presidents continued to use the veto as they always had: “sparingly.”?!® Bryce tabulated all
presidential vetoes to date to discover that an absolute majority of all presidential vetoes had
been issued in just the months before his book’s publication.?!® Those vetoes mostly concerned
narrow issues. The Democratic President Grover Cleveland vetoed more bills in the first years
of his tenure than all his predecessors combined, but his vetoes were mostly of pension grants to
former Union army soldiers. Only a small number of vetoes involved significant policy-making.
The most consequential of those—President Andrew Johnson’s veto of the Reconstruction
Acts—were ultimately overridden by Congress anyway.

The veto thus embodied the promise of presidential policy-making more than its reality.
As Bryce saw, the veto evoked the possibility of an executive with a program. This in turn
suggested the possibility of a new kind of presidential leadership. But that possibility had not yet
been realized. Bryce thought presidents “gain[ed] popularity by the bold use of [the] veto power.
It conveys the impression of firmness.”??® Since it was the only tool a president had to
participate in policy-making, using it showed the people that the President was an active part of
government. Savvy presidents would understand this and make more use of it. Congress,
despite its power, was not especially trusted. The American people often had “good grounds”
for worrying that it was “moved by sinister private influences” or “the clamour of some noisy
section.”??! They wanted someone who would stand up to Congress with his own clear vision.

The veto was a way that the president could realize these hopes while strengthening his own

218 Bryce, 1:74.
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hand. Bryce was convinced that Cleveland’s aggressive use of the veto had improved his re-
election prospects.

Exploring these potentialities would further cultivate a role that the President already
possessed but had not fully developed, namely his position as national representative. Bryce saw
that having an elected chief magistrate, instead of a hereditary one as in most of Europe, created
a connection between the people and their leader. The President was elected by the people, and
so “act[s] for the people, is responsible to the people, and has the weight of the people behind
him.”?22 Of course the legislature was elected by the people too. But it was elected piecemeal,
by local and particular subgroups of the nation. The president, on the other hand, spoke “on
behalf of the whole people.”?* He could stand above the petty sectionalisms that dominated the
legislature. Such a president could use the veto boldly to reject selfish, local bills from Congress
in the name of the national interest, asserting his authority as the embodiment of the country’s
will.

This performance of the presidential office was still inchoate at the time Bryce published
the first edition of The American Commonwealth. Writing in 1888, Bryce admired Cleveland’s
muscular use of the veto. And he sensed it pointed to something more. “The President has a
position of immense dignity, an unrivaled platform from which to impress his ideas (if he has
any) on the people,” he opined?** A President who figured out how to use this pulpit could
become a force in American politics, “exert[ing] ampler authority from the presidential chair

than its recent occupants have done.”??*
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But this was not the presidency then extant. Bryce wrote in the age of the party
president. “Setting aside . . . exceptional moments” during which the Republic was in peril, “the
dignity and power of the President have, except in respect to the increase in the quantity of his
patronage, been raised but little” since the 1820s.22° There had been some presidents who
exercised real authority. But they were exceptions, whose wielded power as a result of
idiosyncrasies or circumstances. Thus, Bryce counted Andrew Jackson a powerful executive,
but did not think his authority had much to do with his being president; rather Bryce ties it to
“his personal ascendency and the vehemence of his character.”??’ Lincoln and Grant,
meanwhile, were great, but this was in part because of how they met their perilous moment.
They belonged to world history; presidents since were not “the first men of the country.”??® In
general, the presidency had fallen into the hands of small jobbers with little vision. With an
outdated office that had experienced little formal change,?* and officeholders who were “mere
politicians” or “useful [] figure-heads” for the party—mere “intellectual pygmies”—small
wonder the potentialities of the presidency had yet to be fulfilled.?*°

In the meantime, the country muddled through. For all its unrealized possibilities, Bryce
concluded that the American presidency still had to be counted a success, or at least “[was]
nowise to be deemed a failure.”>3! “In quiet times,” great men were not “absolutely needed” as
president.?’? “Four-fifths of his work is the same in kind as that which devolves on the chairman

of a commercial company or the manager of a railway, the work of choosing good subordinates,
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seeing that they attend to their business, and taking a sound practical view of such administrative
questions as require his decision.”?*? “His main duties” did not involve policy or leadership, just
“to be prompt and firm in securing the due execution of the laws and maintaining the public
peace.”?* To do this did not require “brilliant intellectual gifts.”>3*> Bryce surmised that this was
part of why former presidents, once done with their term, did not remain engaged in politics.
Why would they, “after [they had] held and dropped the great prize, and found (one may safely
add) how little a prize it is.”?*¢

While the country could in this way survive even in the absence of presidential
administrative leadership, that absence did inflict real costs. With the executive missing, much
of what would be “administration” in Europe was, in the United States, in the hands of Congress,
especially the various committees of the House.?’” Yet Congress was unskilled at administration
and seemed incapable of learning.?*® There was dispute, as a legal matter, about whether
Congress should have been playing as an important a role in administration as it did.>** But on
the functional level the problem was clear: Congress was simply incapable of administering well.
2240

It was too fractious and divided to “frame and successfully pursue definite schemes of policy.

Even its main power, over the purse, which in other countries would be concentrated in a single
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finance minister, was “divided between the chairmen of several unconnected committees of both
houses,” rendering its effective use impractical.?*!

The President did have a more unified grasp on his staff, at least by comparison. But the
design of government at the time made him an ineffective counterbalance to Congress. The
cabinet secretaries were in some sense accountable to the president. At a minimum, they were
not dependent on the legislature for their positions, as they would have been in a parliamentary
system.?*> But there were open legal questions about the scope of the president’s authority over
executive branch officials.?** And however unified the person of the President might be, his
executive branch staff remained plural and divided. In practice, the president lacked tools to get
them to work together. Thus, Bryce remarked, “[i]n America, the administration does not work
as a whole. It is not a whole. It is a group of persons, each individually dependent on and
answerable to the president, but with no joint policy, no collective responsibility.”?*

Of course, we must not forget that the President’s staff was incompetent, to boot. The
very spoils system that constituted the President’s true power undercut his ability to select
qualified government servants who knew how to administer well. The government was full of
party operatives, not visionary leaders or skilled managers.

These many defects were exacerbated by tension between the President and Congress.

As Bryce reminded his readers, the American constitutional system was designed to enforce a

241 Bryce, 1:284.

242 See Bryce, 1:121 (observing that “none of the[] principles” that characterize parliamentary ministries, and in
particular the principle of ministers being accountable to the legislatures “holds true in America”).

243 He thought Congress could make laws to micromanage executive branch conduct and constrain its space of
discretion, see Bryce, 1:282, but was unsure what remedy was available if the president refused to obey Congress’s
restrictions, and more generally recognized that the question of presidential removal had led to many controversies
see Bryce, 1:81.

24 Bryce, 1:119
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stringent separation between the branches of the state.?*> And no amount of 19 century party
coordination managed to fully overcome this division. Separation of powers was the
fundamental commitment of American government and one of the purported glories of the
Founders’ Constitution. Yet, Bryce quipped in typical Victorian understatement, the Framers
had “underrated the inconveniences” this caused.?*® Tt led to a “want of unity” in the American
state and prevented the government from working harmoniously towards achieving any single
policy aim.2*’ Things were so bad, reformers were beginning to entertain radical proposals, like
trying to make the American regime more parliamentary.?*® In the absence of reforms,
separation of powers would continue to frustrate coordinated action.

This left the government in a bad way. Congress, which had power, was not structurally
capable of administering well. The executive branch, which might have been expected to take
greater charge, was weak and staffed with hacks. And topping it off, the basic structure of
American government blocked the President and Congress from working closely together. It
was a small miracle, under the circumstances, that the United States had kept functioning so well
as it had. “The defects of the tools are the glory of the workman,” Bryce concluded.>** The
American people were so committed to self-governance and so democratically creative that they
could “work any Constitution,” even one as defective as that ratified in 1791. But their success

bred complacency. “The danger for them is that this reliance on their skill and their star may

245 See Bryce, 1:288 (“The fundamental characteristic of the American national government is its separation of the
legislative, executive, and judicial departments.”).

246 Bryce, 1:304.

247 Bryce, 1:393. See also Bryce, 1:402 (observing that the two key criticisms of the US government are excessive
friction between the branches and lack of executive unity).

248 See Bryce, 1:386.

249 Bryce, 1:394.

78



make them heedless of the faults of their political machinery, slow to devise improvements

which are best applied in quiet times.”>>°

1.6: Bryce’s America in America

Bryce’s warning reached eager ears. It was, in the words of historian Richard Hofstadter,
an “Age of Reform.” The American Commonwealth fit its time, contributing to an ongoing
conversation about American political institutions and further spurring discussion. It was widely
held to be an accurate portrayal of the United States, and became a foundational text for
subsequent reformers. In particular, some American Progressives took up Bryce’s invitation by
elaborating the way the United States’s “political machinery” entrenched irresponsibility and
prevented the efficacious realization of policy. Some, like Woodrow Wilson, even followed
Bryce in analyzing the place of the presidency in American democracy and shared his intuition
that it might hold the key to making American government more efficacious and accountable.
As we will see, this would become a commonplace of Progressive reform thought, with
important consequences for the development of the American administrative state.

By the time it came out, the book itself had been long awaited.?>! Its publication was a
headline-making event. In London, The American Commonwealth’s release was heralded as
“[t]he event of the year, in the literary world.”*>> Across the Atlantic, it was called “pre-

eminently the book of the season.”?3

250 Bryce, 1:395

21 See, e.g., Science, “Book-Reviews,” 24 (observing that the book had been “so long looked for, and so eagerly
anticipated.”)

252 pall Mall Gazette, “Why Busy Men Write the Best Books.”

233 Science, “Book-Reviews,” 24.
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Full reviews soon followed, appearing in specialized scholarly outlets, general interest

periodicals, and even local newspapers.2>*

The reception was overwhelmingly positive, even
hyperbolic. The Times of London confidently asserted that Bryce’s book would become “the
classical work” on the subject of American democracy, part of a “very small and rare class” of
books that could withstand critical scrutiny.?>*> Other articles in the British press were similarly
glowing.

The praise in the United Kingdom was so fulsome, it became its own U.S. news story.
“It appears that a noticeable book has been written, as the cables from London show,” the
Chicago Daily Tribune alerted its readers.>>® Bryce’s book, the “literary sensation of the hour,”
was “said to be the most intelligent view of the United States and her institutions yet written by
an Englishman.”?%’

It took a few weeks for the book to make it to American shores. When it did, Americans
confirmed the British assessment. The Chicago Daily Tribune followed up its earlier coverage
about the sensation Bryce’s book had made with a long, adulatory review of the book itself.
“The American Commonwealth,” its critic opined, “is not a book of an hour or a year. It must
take its place in permanent literature.”?8

Americans immediately recognized that Bryce’s book had much to teach them. Lord
Acton, in his review of the book for The English History Review, had archly noted “its power of

impressing American readers.”>® He was right: Americans celebrated Bryce’s understanding,

insight, and comprehensiveness. “This work will be invaluable, not only to the foreign student . .

234 For a survey of the reception, see Coker, “How Bryce Gathered his Materials and What Contemporary Reviewers
Thought of the Work,” 159-68. See also Prochaska, “James Bryce: Anglo-Saxon Democracy.”

235 The Times, “The American Commonwealth,” 5.

236 Chicago Daily Tribune, “Prof. Bryce’s New Book,” 3.

37 Chicago Daily Tribune, “Prof. Bryce’s New Book,” 3.

258 Chicago Daily Tribune, “Our Foreign Critic,” 24.

239 Acton, “The American Commonwealth,” 388-89.
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. but also to the American citizen who wishes something more than a superficial knowledge of
the political system under which he lives,” The New York Tribune wrote.?®® Science, then a
house organ of the American intelligentsia, demanded that The American Commonwealth “be
read by all classes of our intelligent citizens”:2®! “Bryce combines in himself both the
knowledge and the temper necessary to write a treatise on American institutions; and he has
written one which will rank for years to come as the most thoroughgoing examination of
them.”262

Commentators marveled in particular at the way Bryce married an accurate
understanding of the formal institutions of American democracy to the way they worked in
practice. The lead review in the first issue of The Juridical Review, by the pioneering American
historian J. Franklin Jameson, exemplified this trend.2%® It began by noting how the book was
“already-famous,” equally celebrated in the UK and the United States.?%* This was unusual,
given how sensitive Americans had traditionally been to criticism from Europe. European
authors could avoid censure through “unrelieved adulation” for American institutions, but this
had not been Bryce’s tack.?> Rather, taking advantage of the growing maturity of the American

people as a result of the Civil War, he had presented a book that was accurate in its portrait,

offering criticism as well as praise. “Seldom indeed has any nation received, at the hand of a

260 New York Tribune, “Our Commonwealth,” 16.

261 Science, “Book-Reviews,” 25.

262 Science, “Book-Reviews,” 24-25.

263 The review, founded in Scotland just before the publication of Bryce’s book, aimed to complement Pollock’s
already famous English Law Review Quarterly, with a discussion of “the science and practice of law and politics”
throughout the English-speaking world, covering simultaneously all fields of law and political science. See
Jameson, “Prefatory Note,” 1. Jameson, the recipient of the first Ph.D. in history awarded in the United States, was
a leading American scholar and historian, who helped found the American Historical Association and went on to
direct the Department of Historical Research at the Carnegie Institution. See Rothberg, “Jameson, John Franklin.”
264 Jameson, “Review of The American Commonwealth,” 204.

265 Jameson, 204.
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foreign observer, the gift of a description of its political anatomy and physiology so thoroughly
complete and just.”26¢

The light of Bryce’s genius came from his “scientific spirit.”?%” According to Jameson,
Bryce had devoted himself fully to accurate investigation and description. As a result, he had
correctly observed not only the written Constitution of the United States, but also the “great
portions of the American system of government” that “lie quite outside the field of that
document”—that is to say, the “large amount of unwritten constitution,” which enabled the

United States to function.268

This was an essential but easy to overlook part of government. It
differed from how things were in European states, making it hard for European scholars to
follow.?®® But it also departed substantially from the way the written text suggested the
institutions would operate. The actual practice of politics in the United States, as mediated
through Americans’ distinctive “national qualities,” helped “correct[]” for many of “the defects
of American political machinery.”?’® Bryce had grasped how “devices which look badly on
paper [] are made to work fairly well in practice.”?’! This made his account invaluable, “long
destined to be the classical description of [Americans’] public life.”?72

James did think Bryce made some small mistakes. He believed that the book would have
benefitted from a more in depth discussion of disputed legislative elections and

gerrymandering.?’?® His biggest criticism was of Bryce’s discussion of “the executive

department.”’* Tt was not that Bryce said anything wrong. Jameson was quick to note that

266 Jameson, 204-05.

267 Jameson, 205.

268 Jameson, 206.

269 See Jameson, 205.

270 Jameson, 208.

271 Jameson, 208.

272 Jameson, 210.

273 See Jameson, 206, 207.
274 Jameson, 208.
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Bryce’s “treatment of the office of president leaves nothing to be desired” and that his account of
the “enormous and wide-spread evils with which the spoils system has afflicted the country” was
appropriate.?’>

Still, Jameson thought there were some important points in favor of American
administration, which Bryce had overlooked. The exclusion of executive officials from the
legislature and the “weakening of the executive” that went along with it “makes it possible to put
at the head of a department a man who, though perhaps a poor speaker and little apt to defend the
interests of his department in a parliament, may have exceptional gifts for the special business of
administration.””’¢ In other words, while American administration made the executive weak, it
created space for a technical administrator. And the United States had plenty of such sensible
businessmen. This was a kind of trade-off: in exchange for giving up muscular administration,
which could put policy into practice, the United States received smart pencil-pushers, keeping
the government humming. Jameson thought the deal not terrible. “The spoils system is
immensely harmful, but the business talents of the nation neutralize its evils to a surprising
extent.”?"’

Jameson conceded that his criticisms were ultimately mild. “[T]he reviewer [] who
desired to find fault with the book,” he observed parenthetically, “will find himself almost
wholly confined to suggesting” additional topics for inclusion, since “as to incorrect statement of
278

important facts, there is hardly an instance of it to be found in the whole three volumes.

Jameson catalogued some minor errors to illustrate the point. “[T]he few little errors which have

275 Jameson, 208.
276 Jameson, 208.
277 Jameson, 208
278 Jameson, 207.
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crept in here and there,” he concluded, “occur mostly in matters of history.”?”® On the important
things, Bryce seems to have gotten it all right, across the three volumes, “a most astonishing
thing when one thinks of it.”%

The comments of other critical reviewers tend to corroborate Jameson’s conclusion. As a
threshold matter, it is striking how few explicitly critical reviews there were.?®! The most
aggressive, Congressman Lloyd S. Bryce’s stridently titled “Errors in Prof. Bryce’s
‘Commonwealth,”” is almost humorous in its pedantry.?? “In the first place,” the critic opened,
“[Bryce] says that there have been ten extra sessions of Congress called, while in reality there
have been eleven.”?®3 His other criticisms were in the same vein. The Congressman conceded
that “these errors [were] principally technical.”?%* He had a deeper objection to Bryce’s rosy
picture of America, which he felt did not pay sufficient attention to “the growth of discontent.”?
But even he conceded that Bryce had “put his finger on the sore spot of American
institutions.”?%¢ His real objection was that Bryce had not inveighed more against the rising

plutocracy of the “railroad age.”?*’

279 Jameson, 209.

280 Jameson, 207.

281 A contributor to the 50" anniversary celebration of The American Commonwealth identified two
contemporaneous reviews that were predominantly critical. I might add the two reviews published in The
Nineteenth Century, which I discuss infra, and perhaps Edmund James’ long review article in The Annals of the
American Academy of Political Science, although it too praised the work as “the best of all. . . accounts” of
American political institutions “in our own or other literatures.” James, “Bryce’s ‘American Commonwealth,”’ 1.
See also Coker, “How Bryce Gathered his Materials and What Contemporary Reviewers Thought of the Work,”
158.

282 See Lloyd S. Bryce, “Errors in Prof. Bryce’s ‘Commonwealth.”” Coker agrees with my assessment (or I suppose
I agree with his, since he came first, although I found the article and analyzed it before I became familiar with
Coker’s article).

283 Lloyd S. Bryce, 344.

284 1loyd S. Bryce, 346.

285 Lloyd S. Bryce, 346.

286 1 loyd S. Bryce, 349.

287 Lloyd S. Bryce, 350. See also Lloyd S. Bryce, 353 (“Because Mr. Bryce can see no likelihood of a military
despotism, he sees no danger in store for us. He forgets that each epoch has its own particular danger. We live in a
commercial age, not in a military age, let me repeat; and the shadow that is stealing over the American landscape
partakes of a commercial character. In short, the shadow is of an unbridled plutocracy, caused, created, and
cemented in no slight degree by legislative, aldermanic, and congressional action ; a plutocracy that is far more
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Other critics forthrightly recognized that the errors they caught in The American
Commonwealth hardly affected Bryce’s analysis or conclusions. Simeon E. Baldwin, a giant of

288 jdentified several small mistakes with Bryce’s text.?%° But

turn of the century American law,
he flagged them “only as an occasion of surprise that there are not more and greater ones,” and in
any case blamed them on Bryce’s proofreaders. Daniel Chamberlain, once the Reconstruction
governor of South Carolina and later professor of constitutional law at Cornell, made a similar
point. He found more faults with Bryce’s book, including an overemphasis on the distinction
between written and unwritten constitutionalism, a perhaps too cynical view of American
senatorial corruption, and bad style.?*® He disagreed strongly with Bryce’s characterization of
the legal history of the Civil War, attacking Bryce for his claim that the law had somehow been
suspended during the conflict.?*! But even he concluded that, in the end, Bryce’s book was
correct and valuable. “We rate it for accuracy of information, for variety and fulness of research,
for fairness and sobriety of opinions, and for unbiased conclusions, among the great books of the

99292

day

wealthy than any aristocracy that has ever crossed the horizon of the world's history, and one that has been produced
in a shorter consecutive period; the names of whose members are emblazoned, not on the pages of their Nation's
glory, but of its peculations ; who represent no struggle for their country's liberties, but for its boodle; no contests for
Magna Charta, but railroad charters ; and whose octopus-grip is extending over every branch of industry....”).

288 Baldwin was “a remarkable example of the new breed of elite lawyer that developed during the late nineteenth
century”: he wrote a digest of all of Connecticut’s common law cases, helped resurrect and taught at the Yale Law
School, founded the American Bar Association, presided over the American Association of Law Schools, had the
largest legal practice in Connecticut, served on the Connecticut Supreme Court (including as Chief Judge), and was
twice elected Governor of Connecticut. See Goetsch, “Baldwin, Simeon Eben.”

289 See Baldwin, “Bryce on Legislation,” 243 (faulting Bryce for, among other things, getting the date of Yale’s
founding wrong, misunderstanding court admission practice for lawyers, and making a mistake about the behavior
of courts in 1876 viz the enforcement of the Reconstruction Acts).

290 See Chamberlain, “Bryce’s ‘American Commonwealth,”” 396.

291 See Chamberlain, 406-08.

292 See Chamberlain, 420. See also id. (“He has painted a vast canvas: in it he has set a great number of figures; the
measurements and proportions are generally accurate; the separate items of the painting may be exactly draw; but
we miss the precise effect of a great picture.”)
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1.7: Bryce, Wilson, and the Future of American Democracy

One of the most notable reviews came from a young political science professor, then at
Wesleyan University.?”® Reviewer and author had already crossed paths. Woodrow Wilson had
attended Bryce’s seminar on Tocqueville at Johns Hopkins in 1883, and Bryce had made
extensive use of Wilson’s 1885 dissertation-cum-book, Congressional Government, in writing
The American Commonwealth. The future President of the United States and future Ambassador
from the United Kingdom would cross paths again many times in the years ahead, as their
political and academic careers advanced. At the moment, however, they were just two
academics, wrestling with the structure of American democracy.

Wilson found much to admire in Bryce’s book. Like other reviewers, he praised the way
Bryce married a study of the formal institutions of government to their actual functions. “This
he does by combining in a single view both the legal theory and interpretation and the practical
aspects and operation of the federal machinery. More than that, he brings that machinery and the
whole federal arrangement into constant comparison with federal experiments and constitutional

99294

machinery elsewhere. Bryce’s book was thus a major contribution to “comparative

99 <6

institutional history and life.”?> This made American Commonwealth “invaluable,” “a great

work, worthy of heartiest praise.”?%

Wilson was disappointed with where Bryce stopped his analysis, though. He thought the

book was a useful compendium of disparate observations. But he regretted Bryce did not

293 On the notability of Wilson’s review, see, e.g., Railway and Corporation Law Journal, “Bryce’s American
Commonwealth,” 312 (identifying Bryce’s book as “the most notable contribution to this kind of literature that has
been made in recent years” and flagging three reviews in particular, including Congressman Bryce’s review,
discussed above, and Woodrow Wilson’s).

294 Wilson, “Bryce’s ‘American Commonwealth,”” 155.

295 Wilson, 153.

29 Wilson, 169, 153.
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elaborate a more unified account. The American Commonwealth was full of “information,
whether as to the existing facts or as to the formal historical derivation of our institutions.”?°’
But it failed to explain the unifying forces holding the people together and driving its evolution.
“A description of our institutions, even though it be so full and accurate as to call for little either
of criticism or addition, like this of Mr. Bryce’s, will not suffice unless backed by something that
goes deeper than mere legal or phenomenal history.”?*® Bryce had captured what the country
appeared to be accurately; he had failed, however, to explain what it was in its essence. To do
that, he would have needed to make more recourse to history, an approach that Bryce had
explicitly disclaimed in his book’s preface.?.

Wilson had a definite view on what such a historical account would reveal. It would
uncover the deep connection between the American and British races and show their
development as part of a single movement. Bryce had correctly observed that “democracy is not
a cause but an effect,” and that Americans’ “politics are no explanation for our character, but that
our character, rather, is the explanation of our politics.”*%° He misunderstood where that
character came from, however. Bryce seemed to think it was sui generis. Wilson was convinced
that was wrong. Instead, it was a product of the British character, transposed. As he put it,
Americans were “but living an old life under new conditions.”3"!

Wilson believed that the United States was best understood as an offshoot of the British

99302

race, a people “potent” with “legal capacity and political virility. This helped explain why

Americans were so well suited to self-government in the first place. Through experience, the

297 Wilson, 163.
298 Wilson, 165.
299 See Wilson, 163.
300 Wilson, 165.
301 Wilson, 166.
302 Wilson, 154.
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United States had acquired “national organic unity. That maturity made real democracy

possible.3%

But the seed had been planted by England, and the course of American political
development was the story of that racial stem growing under the influence of varied New World
forces. Wilson seemed to believe that Bryce shared his racial organicism, but had not
sufficiently explicated it.>%°

Bryce’s work, then, was primarily valuable as a diagnostic. It showed what democracy in
America was like, now, “democracy in America.”?% Had it explained where American
democracy had come from, and how the United States had realized democratic aspirations, it
might have served as a guide to future development. But, as it was, it could only offer a snapshot
in time. It could highlight things that worked, while exposing sites of failure.

One failure in particular held Wilson’s attention. Bryce’s accurate description of the
American state showed just how bad it was at realizing a policy program. “[T]he most
emphasized point” in Bryce’s reconstruction of the structure of government, Wilson thought, was

“the separation of the executive from Congress.”"’

This was striking in comparative
perspective. Most functional democracies had no such separation.’%®

Wilson agreed with Bryce that this hampered government. But he went further in
explaining its negative consequences. The separation of the executive from the legislature

“deprives the executive of all voice in the formation of administrative and financial policy and . .

. deprives Congress of such leadership as would give its plans coherency and make available for

303 Wilson, 168.

304 See Wilson, 168 (observing that democracy “comes, like manhood, as the fruit of youth: immature peoples
cannot have it”).

305 Certainly Bryce was part, like Wilson, a movement that sought to reconcile the United States and the United
Kingdom, and saw them as part of a unified, racialized “anglosphere.” On the boundaries of this imaginary, see
Bell, Dreamworlds of Race.

306 See Wilson, “Bryce’s ‘American Commonwealth,”” 168.

307 Wilson, 155.

308 See Wilson, 156.
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its use that special and intimate knowledge of administrative possibilities without which much
well-meant legislation must utterly miscarry.”3%

The problem was technical and philosophical. At the level of technique, separation of
powers prevented the United States from addressing basic social problems, even simple ones.?!°
The absence of effective party or cabinet government meant, in effect, the absence of effective
government at all. Philosophically, the harm was even deeper. Cabinet and party government
were a way of realizing popular sovereignty. They created a connection between the people and
the actions their government took. Separation of powers severed that connection. Wilson
inveighed against “checks and balances” which were “chiefly chargeable” with “obscur[ing]
individual responsibility” for government action.>!! This irresponsibility made it impossible for
a political leader to win the support of the people by showing himself to be their efficacious

2312

leader, distinguishing himself through “conspicuous service. This meant that no one could

313 n other words,

stake a political career on the promise to realize specific political “measures.
the structure of American democracy prevented the emergence of a responsible democratic
leader, who would translate the people’s will into a policy program.

Wilson was not the only Progressive to see this aspect of American democracy as a flaw.
His contemporary, the scholar and university administrator Edmund James, made a similar point

in his own review of the 3™ edition of the book, published in 1896.3'* Bryce had claimed that the

president was “responsible” in some way to the American people for the conduct of the

309 Wilson, 155-56.

310 See Wilson, 156.

311 Wilson, 160.

312 Wwilson, 160.

313 Wilson, 160.

314 James was the more established academic at the time: professor of public administration at the University of
Chicago, soon to become president of Northwestern University, then the University of Illinois. When Wilson
became President, he named James “cultural ambassador to the university of the Allied powers on the Continent.”
Solberg, “James, Edmund Janes.”

&9



government.>!> But James explained that this was mistaken. “The term ‘responsible’ in political
science and in constitutional discussions, has come to have a definite technical meaning.”!¢
While James did not explain that technical meaning, it seems to have referred to the way in
which the people could ensure that their representatives actually pursued their aims. “Looking
for a moment at the President alone, there is no sense . . . in which the President can be fairly
said to be responsible to the people at all.”?!” “No power is given to individual citizens, or to the
citizens taken collectively, or to the States individually, or to the states taken together, to control
or supervise in any way the acts of the President. He is, so far as any of these elements in our
political system are concerned, absolutely irresponsible.”3!8

As James saw it, this irresponsibility extended far beyond the executive. “There is,
generally speaking, no legal responsibility of administrative officials in this country to the
people.”®!” The result made a mess of government. The United States was “composed of many
irresponsible officials, with power to check and hinder one another, a limit to whose
irresponsibility is set simply by the fact that they have comparatively short terms of office, at the
end of which they must be re-elected by the people in order to be continued in such office.”?°
Even that check was weak, since partisan politics and the spoils system controlled who staffed
the government anyway. As a result, good or bad behavior in office rarely translated to electoral
outcomes.

For James then, just as for Wilson seven years before, the United States did not embody

its democratic promise. Bryce had accurately described the functioning of the American state.

315 See James, “Bryce’s ‘American Commonwealth,” 5.
316 James, 5.
317 James, 6.
318 James, 6.
319 James, 8.
320 James, 8.
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And in the process, he revealed its basic dysfunction, its irresponsible core. He had captured the
actual operations of the American state better than anyone ever had before. What he revealed
was a major defect in its politic machinery: a body without a head. The American people were
supposed to rule themselves. Yet, at the top of their polity stood a man unconnected to the
American people and tied only to various political party combinations. The government itself,
under him, staffed by unaccountable hacks, was incapable of realizing the people’s will, or really
any consistent policy at all.

James and Wilson echoed Bryce in warning. American democracy worked not because
of the Constitution, but in spite of it.>?! To make America democratic, the law and structure of
the American government would need to change.

Through the prism of Bryce’s book, we can thus see the state of American democracy at
the turn of the 20" century. There are risks to taking Bryce’s book as a guide. He was a
foreigner. And he had a very particular view point. But the book itself seems to have been
based on rigorous research. And it was reviewed by subject matter experts for accuracy.
Reassuringly, knowledgeable scholars on both sides of the Atlantic read it carefully when it
came out, and even those who were critical of some aspects of The American Commonwealth
praised it for its accuracy and completeness.

The picture it presented was of an improvised republic. The United States government
did not function quite as specified. As described on paper, the government seemed incapable of
accomplishing any policy end consistently, on account of its fractures and divisions. In practice,
political parties helped bridge some of these faults. But this came at the cost of the spoils system

and with it a corrupt administration.

321 James, 20. See also James, 19 (“It is not too much to say that the Constitution of the United States would be
worked with great difficulty by any other than a Teutonic nation.”)
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A better future might be possible. The president was not then a significant policy-maker.
But his national role and the existence of the presidential veto suggested the possibility of
executive leadership. At the moment the president was mired in party patronage disputes. Still,
this reflected some of the importance of his role. A president who figured out how to use his
power to do more than reward local party factions could transform American government for the
better.

Bryce’s American readers agreed with him. Progressives found his diagnosis of the
problems with the American state compelling. In particular, they shared his conviction that
design failures of the federal government’s political machinery made the United States
irresponsible and inefficacious. Bryce had grasped the kludges that kept the whole thing
functional. But the various workarounds Bryce described nevertheless left the state without the
capacity to pursue a coherent direction or ensure democratic accountability.

To make the United States into a modern democracy would thus require significant
reform. Perhaps the road to responsible government ran through the President, as Bryce argued
and some Progressives seemed to agree. But to give the president the powers to make American
democracy capable of durably realizing popular sovereignty would necessitate legal, intellectual,

and institutional innovations. Presidential democracy was going to have to be a project.
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Chapter 2: The Law of the Weak President

The Removal Power Before Myers

The weakness of the nineteenth century presidency was not simply institutional. It was
also legal. The law of the time reflected Congressional primacy. This was a matter of doctrine
and ideology. Doctrinally, courts routinely reasserted Congress’s right to control the
government. When legal questions arose about the President’s authority to fire subordinates or
threaten them with removal, judges regularly answered them by looking to the statutes that
Congress passed and congressional intent. Judges did not believe that the Constitution
empowered the executive to dominate the government or control all United States officers. The
courts held to this conclusion despite repeated invitations by the executive to treat government
officers as presidential subordinates and find in the Constitution and the political imagination of
its drafters a fundamental presidential administrative power, which would include the power to
fire inferiors.

This doctrinal conclusion tracked courts” democratic theory. Across the second half of
the nineteenth century, courts repeatedly opined on the president’s power to appoint and remove
officers. In the course of these analysis, they would consider the democratic structure of the
republic and the challenge of translating the inchoate will of the people into concrete government
actions. Yet, in these discussions, they never treated the President as the privileged
representative of the people. Presidential representation and plebiscitary democracy were simply
not part of American jurisprudence.

Things would begin to change in the first two decades of the twentieth century.

Famously, as scholars of American Political Development have recognized, the Progressive Era
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presidents transformed the office of the presidency.*?? Theodore Roosevelt, William Howard
Taft, and Woodrow Wilson performed the role of president so differently from their predecessors
that they durably changed the office. In their aftermath, presidential representation became a
more central part of the institutional presidency, tracking shifts in popular expectations about the
position and the relationship between the president, the public, and Congress.

The subsequent institutionalization of presidential representation would require statutory
change, as other scholars have noted.’?3 Less well appreciated, however, is that it would also
require a transformation in judge-made law. Here, the key case is the famous decision in Myers
v. United States, released in 1926 and written by none other than president-cum-Chief Justice
William Howard Taft.

This chapter lays the groundwork for the later study, in chapters 4 and 5, of the legal
emergence of presidential representation. The chapter begins by limning the weakness of the
late nineteenth century executive. The government that Bryce described in Chapter 1 left an
executive office little like the presidency of today. That presidency, this chapter shows, was
reflected in law, especially the law of presidential removal—that is, the law that courts at the
time used to govern the president’s power to remove government officers. That legal power was
central to claims of presidential administrative power. Through the power of removal, presidents
might ensure their domination of the government’s bureaucracy. If government officers served
at the president’s pleasure, the president would be able to bend them to his will. If Congress
could set the terms of their employment, however, they would enjoy independence from the
president. Who they served would be determined by how Congress decided to structure their

office through statute.

322 See Arnold, Remaking the Presidency.
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This chapter shows that the law of removal of the late nineteenth century privileged
Congress over the president. When faced with removal questions, courts looked to Congress
instead of the presidency and declined to embrace a juridical theory of presidential
representation.

As we will see later, decisional law changed in 1926. The Progressive Presidents
transformed the office of the presidency, and made presidential representation current as an idea
and practice. At the same time, broader shifts against representative assemblies led intellectuals,
publicists, and policy entrepreneurs to focus on the executive as an actor with the potential to
realize responsible government. With the 1926 Myers case, their theories made their way into
law. To realize responsible government by representing the people, Taft’s Myers’ opinion
argued, the executive would need to have power to act as the government’s administrator in
chief. Others, both in the United States and abroad, would come to share Taft’s conclusion.
Eventually, American inspired by arguments like Taft’s would seek to erect an institutional
apparatus to realize presidential administration.

This would constitute a massive shift in ideas about democracy, in theories about how the
government should operate, and in the law itself. To appreciate this change, we need to
understand just how different was the law that preceded it. This chapter reconstructs that lost

legal world.

2.1: A Weak President in Congress’s Government

By the time Bryce finished his book, the American federal government was a significant
operation. It was big, employing tens of thousands of employees and boasting nearly a billion

dollars in annual expenditures.?’* While states still wielded primary regulatory power, the

324 Skowronek, Building a New American State, 49.
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federal government’s actions affected an increasingly large swathe of social and economic
relations.’?> The federal government in Washington D.C. was becoming a powerful, visible
state—Tless and less the active but hard to see government “out of sight” recent historians have
identified as characteristic of the early American state.32¢

In important ways, this powerful and growing government belonged to Congress. As a
legal matter, the Constitution gave Congress the power to set up the government, to specify all
but two of the offices that constituted it, and to decide who would appoint the vast majority of
those officers. Congress funded government programs and used its authority over finances and
oversight powers—including in particular its right to hold hearings and conduct investigations—
to micromanage program implementation. The Constitution did require that the president
appoint some officers, and gave to the executive some exclusive responsibilities in foreign
affairs. But, as we saw in Chapter 1, between party organization, the tradition of “courtesy of the
Senate,” and aggressive legislating, Congress managed to dominate or influence even these two
executive responsibilities. While Congress did not directly execute its own laws, it held the
federal government on a very short leash.

This left the presidency diminished. Abraham Lincoln had famously been a strong
president. But the impeachment of his successor, Andrew Johnson, confirmed the dominance of
Congress. The next forty years were an era of congressional supremacy—what Woodrow
Wilson, then a scholar of political science and not yet a politician, called “Congressional
Government.” He meant that the American state of his day was firmly in the hands of the federal

legislature.3?’

325 See generally Novak, New Democracy.
326 Balogh, A Government Out of Sight.
327 See Wilson, Congressional Government.
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Modern historians have shared Wilson’s contemporaneous assessment. In his history of
The American President, the great political historian William Leuchtenburg opined that the
nineteenth century executive was frankly pathetic. “Dwarfed by Congress, often denied respect,
[postbellum] presidents found elevation to the highest office in the land deeply disappointing.”328
Leuchtenburg catalogued some of their reactions. Once James Garfield made it to the White
House, he decried his fate: “My God! What is there in this place that a man should ever want to
get into it!”32° President Grover Cleveland was just as depressed. When he met a five-year-old
Franklin Delano Roosevelt through New York friends, Cleveland “patted [him] on the head and .
.. mad[e] a strange wish for [him:] that he never be president of the United States.”3*°

It is easy to understand Cleveland’s wish. The deals that party operatives cut to win
elections often included promises of future appointments over which presidential candidates
might have little say. The result could leave the president ignorant and isolated even in his own
administration. Leuchtenburg recounts how Republican party boss Matt Quay, who helped
arrange Benjamin Harrison’s election, remarked that Harrison “would never know ‘how close a
number of men were compelled to approach the gates of the penitentiary to make him
president.””*3! To seal the election, Quay and the other operatives promised away the most
important posts in Harrison’s government. Harrison was caught off guard. As Leuchtenburg
quotes him: “[Wlhen I came into power, I found that the party managers had taken it all to

themselves. I could not name my own Cabinet. They had sold out every place.”3?

328 Leuchtenburg, The American President, 15.

329 Quoted in Leuchtenburg, The American President, 16.
330 Teuchtenburg, 16 (internal quotation marks omitted).
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332 Leuchtenburg, 11.
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A small, weak office attracted small, weak men. It had caught Bryce’s attention when he
was writing; he devoted a chapter of his authoritative study of American democracy to the puzzle
of the underwhelming American chief. “Why,” he wondered, were “great men . . . not chosen
president”?333 Bryce identified five different reasons. He noted that the United States had less
available talent to draw from than Europe, and that the way the president was selected tended to
discourage first-rate politicians from seeking or obtaining the office.>** He observed that
political life in the United States did not give very many “opportunities for personal

2335

distinction,”>> and that, in any case, in a party-based spoils system, the parties were more

interested in running men who would make good candidates than good presidents.33

But the most important reason why great men were not elected president in the United
States was that the presidency was simply not that big a deal. Great men would not want to do
the job. “After all,” Bryce quipped, “a President need not be a man of brilliant intellectual
gifts.”?37 “Four-fifths of his work is the same in kind as that which devolves on the chairman of
a commercial company or the manager of a railway.”**® Bryce may have been exaggerating, but
not to the president’s benefit; in fact, at the turn of the twentieth century, the largest American

corporations outstripped the government in sophistication. The titans of Gilded Age industry

engaged in complex tasks of hierarchical management as they built continent-spanning

333 See Bryce, The American Commonwealth, 1:100-01.

334 See Bryce, 1:101 (“[E]Jminent men make more enemies, and give those enemies more assailable points, than
obscure men do.”)

335 Bryce, 1:101.
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should turn out a good President . . . It will be a misfortune to the party, as well as to the country, if the candidate
elected should prove a bad President. But it is a greater misfortune to the party that it should be beaten in the
impending election, for the evil of losing national patronage will have come four years sooner.”).
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enterprises. The president’s work was, by contrast, less complicated and seemingly less
important. “In quiet times,” Bryce observed, a great man is “not . . . absolutely needed.”°

As we saw in Chapter 1, far from an elected monarch, the 19" century president was a
glorified HR manager. His main responsibility seems to have been filling offices. According to
Bryce, the federal government of the time counted something like 120,000 positions.** Of
those, perhaps 14,000 were part of the then-new civil service.>*! This left over 100,000 positions
subject to political consideration in appointment.*** Figuring out staffing constituted a major
share of what 19 century Presidents actually did.

There was a certain logic to this conception of the office, of course. Appointments took
up so much presidential headspace because of their importance. It was not that every office
mattered so much to the country. In fact, most of the appointments involved forgettable
positions, like postmasterships. But the offices mattered to the political parties. And the parties,
as we saw, were central to making the nineteenth-century state work.

Hemmed in by party and legislature, trapped in a useless office, Presidents lolled about.
According to Leuchtenburg, Ulysses Grant only worked 10-3—and that was on the days he was

in Washington instead of his escape at the Jersey shore.**3 Chester Allan Arthur worked 10-4,

but was known to take Mondays off.>** Harrison seems to have broken at midday to play with
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his grandkids.>* And Cleveland refused to let the public know about his work habits; he did not
think he owed them an account.34¢

There was nothing striking or unusual about this. Grant, Arthur, Harrison and Cleveland
were not especially lazy. They were simply inhabiting the office according to the norms that
then governed it. The post-Civil War, late 19" century presidency was not thought to be a
policy-making center of government.**” It was hardly a center of government at all. The
dominant theory of the executive at the time saw it as limited and tightly reined in by Congress,

to whom it was ultimately beholden.’*® The individual men who occupied the office in that time
played the largely passive, forgettable role they were assigned.
2.2: Congress’s Authority: Perkins and the Rule of the Statute

Congressional primacy and presidential weakness was reflected in the law. It embodied
the constrained, party-dominated conception of the presidency that was characteristic of the post-
Johnson government. The pre-Progressive government bureaucracy was not a tool for non-
existent presidential policy-making and implementation; it was instead an integral part of party
operations, a loose collection of political sinecures used to reward sympathizers, electioneers,
friends and relatives.>*® The law of removal accepted and reinforced that reality. It made it clear
that power over removal—and so over the shape and operations of the government—Iay not with
the president, but with Congress.

Removal doctrine developed in response to Congressional choices about institutional

design. After the Civil War, Congress increasingly structured federal officeholding around

345 See Bryce, 2:14.

346 See Bryce, 2:15.

347 See, e.g., Rossiter, The American Presidency, 96 (describing the modern policy-making president as a product of
the 20" century).

348 See Milkis and Nelson, The American Presidency, 219; see also Rossiter, The American Presidency, 205.

349 Skowronek, Building a New American State, 25-29, 34-35.

100



tenure with limited removal provisions.*>* This regularly led to legal disputes in which an officer
who had been forced out of his position sued for reinstatement or for his salary. In the decades
before Myers, Courts regularly resolved these cases by looking to the provisions of the statutes at
issue to determine Congress’s intent. Rarely, if ever, were they thought to raise difficult
constitutional questions.**! And never did the Court turn to a conception of the president as
national leader to allow the executive to direct the bureaucracy in contravention of Congress’s
will.

United States v. Perkins, one of the leading removal cases before Myers, is in this respect
exemplary.*>? The case emerged from the transformation of the Navy in the 1880s, so closely
connected to Progressive reformers’ understanding of American might. In the years after the
Civil War, the Navy had languished, even as other global powers engaged in a nascent seafaring
arms race. Progressive reformers, sensitive to the development of new military technologies,
pushed to modernize the U.S. fleet.3>3 By the end of 19" century, they began to succeed,
eventually persuading Congress to authorize the construction of new, state-of-the-art steel ships
to replace the country’s aging sail-based naval force.>>*

This new armada would require “a new type of sailor.”*>° The service had been
dominated by officers formed in old ways with increasingly obsolete skills; meanwhile

advancement for new commissions with talent and ability could be painfully slow.**¢ A
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technology-driven, steamer-based steel fleet would need new seamen to guide it, trained in
engineering and the tactics of open ocean, “blue-water” power.>>’

To meet these staffing needs, the Navy made efforts to revamp its personnel structure.?>®
Before 1882, there were two different kinds of students at the Naval Academy, which trained the
service’s core officers: cadet-midshipmen, who went on to serve as officers of the line, and
cadet-engineers, who ran ships’ engine rooms.*> Cadet-midshipmen pursued a six-year course
of study before graduating, which included four years at the Naval Academy in Annapolis,
followed by two years of service at sea, after which they returned to the Academy for a final
examination by an Academic Board.’®® Cadet-engineers, on the other hand, spent four years at
the Academy at Annapolis, followed by “two years’ service in naval steamers,” after which they
were eligible to be examined for promotion and warranted assistant engineers.*®! Unlike cadet-
midshipmen, cadet-engineers did not return to Annapolis for a final exam after their two years at
sea.

All cadet-engineers who graduated from their studies became Naval officers with tenure.
The law then in force provided that “no officer in the . . . naval service shall in time of peace be
dismissed from service except [as a result of] a court martial.”*%> This contributed to bloat in the
Navy’s ranks and slowed the advancement of new service members.

With the Naval Appropriation Act of 1882, Congress sought to address this problem.

The Act streamlined the training at the Naval Academy by reclassifying all undergraduate cadet-

357 Thiesen at 34-35. On the new naval strategy, see Crowl, “Alfred Thayer Mahan,” 469; see also Mahan, The
Influence of Sea Power Upon History.
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engineers and cadet-midshipmen as “naval cadets” and prescribed a six-year course of study for
the lot of them. The Act also eliminated entry into the naval service for Naval Academy
graduates as matter of right.’®®> Under the new law, “no greater number of appointments™ into the
service “shall be made each year than shall equal the number of vacancies which has occurred,”
with graduating naval cadets to be selected for promotion into the Navy “in the order of
merit.”*%* Surplus graduates would be honorably discharged with a year’s pay.’®> The Act’s
intention was frankly to restructure the Navy’s officer corps.?¢¢

The law created a conundrum as applied to some cadet-engineers, though. What was the
status of cadet-engineers who had completed their four years of study at Annapolis before 1882
but had not yet been warranted assistant naval engineers? How should the law treat them? Were
they naval academy undergraduates, to be reclassified by the law as naval cadets? Or were they
graduates with the rank of cadet-engineer, already officers enjoying removal protection subject
only to court martial?

The years after the 1882 Act saw a series of court cases in which the Court of Claims and
the Supreme Court wrestled with these puzzles. In all of them, the courts approached the matter
by looking carefully at the terms of the statute. The Constitution, the meaning of executive
power, and fundamental questions of separation of powers never entered into it.

The first case to bar concerned the matter of pay. In 1883, Harry G. Leopold brought a
“test-case” to regularize his classification under the new Act.**’ He had entered the Naval

Academy as a cadet-engineer in 1878 and received a diploma from the Academy in June 1882.368
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Until December of that year he had been paid as a cadet-engineer. But, after the terms of the Act
went into effect, the Navy and the Treasury Departments reclassified him as a naval cadet and
lowered his pay accordingly.>®® Leopold sued, alleging that he had already graduated from the
Naval Academy and so should not be reclassified.?”°

The Court of Claims agreed, in an opinion that largely relied on statutory interpretation.
The case came down, the court observed, to the “meaning of these two words, graduates and
under-graduates.”’! A cadet-engineer who had finished his study at the Naval Academy but not
yet his two years of service on a steamer could arguably be considered either.’’> “The question
to be settled” the Court concluded, was what “Congress intended to apply [the words to] in this
act.””3 To construe the law, the Court used the traditional tools of statutory interpretation,
looking to the text of the statute, other uses of the word “graduate,” and other laws passed by
Congress, including the Naval Appropriation Act of 1883, which specifically allocated pay for
cadet-engineers serving on steamers according to the older, pre-“naval cadet” pay scale.’’
Cadet engineers, it concluded, were graduates.

Two years later, another cadet-engineer brought a similar suit, and the Court of Claims
adhered to its earlier decision.>” It did not believe the act to raise any fundamental
constitutional issues. This time the Government appealed, urging the Supreme Court to read the

statute anew. But that court followed the Court of Claims’ opinion almost exactly, looking to the

text of the law and the intent of Congress to determine the cadet-engineer’s entitlements under
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the relevant statutes.’’® The opinion is notable, again, for its total silence about allegedly
fundamental considerations of government order.

With the question of pay settled, the next problem with the law was tenure. The Court of
Claims had observed in dicta that the Act’s surplus graduate clause was prospective in character,
and so should not apply to cadet-engineers no longer in residence at the Academy.?”” Cadet-
engineers already embarked on their two years of naval steamer service would, then, be entitled
to a position in the Navy, and should already enjoy tenure in office.

Whether that dicta was correct was the question in Perkins. Lyman Perkins had
graduated from the Naval Academy in 1881 as a cadet-engineer; he then entered into his two
years’ service.’’® In June, 1883, at those two years’ conclusion, he received notice from the
Secretary of the Navy that he was not needed to fill any vacancies and was therefore honorably
discharged with one year’s pay, pursuant to the terms of the 1882 Act.’” Perkins refused the pay
and, invoking the Court of Claims’ dicta, argued that he was already in the Navy with tenure and
so could not be discharged under the Act in this way.*%°

The government’s response complicated the legal issue and introduced the constitutional
question. Although the Secretary of the Navy had relied on the 1882 Act alone for authority to
release Perkins, the government’s lawyers developed a new argument for the legality of his
actions, which implicated separation of powers. First, they contended that “if the Secretary [of
the Navy] otherwise had the right to discharge the claimant,” then “the order of discharge is not

vitiated” even if the 1882 Act did not grant him the necessary power. 38! The government next
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argued that the Secretary had an inherent right to discharge Perkins as an inferior officer,
regardless of the 1882 Act, and that that right could not be restricted by Congress without
“infring[ing] upon the constitutional prerogative of the Executive.”*#? The government thus tried
to deploy the Constitution to invalidate Congress’ grant of tenure. This, it believed, would leave
the Secretary free to fire Perkins at will.

The Court of Claims was not persuaded. It acknowledged that “the [then] leading case on
the subject [of removal],”% Ex Parte Hennen, stated as a general rule that “the power of

removal [w]as incident to the power of appointment,”38+

which would seem to give the Secretary
the power to fire Perkins. But the Supreme Court had always said that such power might be
abrogated by “constitutional provision or statutory regulation.”®> And, the Court of Claims
went on, there was just such an abrogation in the case at bar: a “curtailment of [the Secretary’s]
implied power of removal” by the law that provided tenure for officers of the naval service.*3¢
The government’s attempt to avoid that restriction by appeal to the Constitution was
almost laughable. There was simply “no doubt” that, when it came to inferior officers appointed
by the head of a department, Congress could “limit and restrict the power of removal as it deems

best for the public interest.”%’

Department heads only acquired their authority to appoint
inferior officers from legislation passed by Congress.*®® They had no independent constitutional

authority to appoint or remove any officers at all.>®® Since their power to appoint inferior

officers came from Congress, they needed to be governed by Congress’s appointment rules “in
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making appointments [and] in all that is incident thereto.”3*® For its part, Congress’s power to
vest appointment authority “implie[d] authority to limit, restrict, and regulate the removal by
such laws as Congress may enact in relation to the officers so appointed.”*! If Congress wanted
to limit the circumstances under which the Secretary of the Navy could remove an inferior
officer, it had nearly limitless authority to do so. The question of presidential prerogative simply
“d[id] not arise . . . and need not be considered.”>*>

The Court of Claims therefore ruled for Perkins. His graduation had made him an
officer. Congress’s laws had granted him removal protection. Those laws were valid. And the
Secretary of the Navy was without statutory power to remove him at will. Perkins was thus
entitled to remain in his position. The Government appealed the Court of Claims’ ruling, but the

Supreme Court followed the lower court’s reasoning exactly, quoting its opinion and “adopt[ing
its] views” as its own.3?3
2.3: The Deep History of Congressional Power: Ex Parte Hennen and the Roots of
Congressional Authority over Removal

This should not have surprised the government. The principles the Supreme Court and
the Court of Claims applied were those the Supreme Court had stated in Ex Parte Hennen—the

394 That case

“leading case” the Court of Claims had identified from nearly fifty years before.
treated removal of inferior officers as fundamentally a statutory question. The Constitution was

almost a sideshow.
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Hennen, like the Myers case to come, had involved a problem of patronage. The dispute
centered on the removal of a court clerk by a judge who wanted the position for a friend.>*> The
legal puzzle was that, while Congress had provided by law for the appointment of court clerks, it
never specified the length of their term or the conditions governing their removal.**® The
deposed clerk objected and sued to keep his job.

The lawyers in Hennen waxed eloquent about the Constitution, republicanism, and the
(by-then-already-hoary) “Decision of 1789.”°7 But the Supreme Court resolved the case on the
basis of a simple syllogism, which ignored most of the lawyers’ legal claims. The Court’s major
premise, never justified, was that “[a]ll offices, the tenure of which is not fixed by the
Constitution or limited by law, must be held . . . during the life of the incumbent; or . . . at the
will and discretion of some department of the government, and subject to removal at

398 The Court’s minor premise was that no one could have intended for inferior

pleasure.
officers like court clerks to hold their positions for life.*** It naturally followed as a conclusion,
then, that clerks should be removable at pleasure.

The only question left was who should have that removal authority. The answer would
turn, the Court believed, on “the nature of the power [of removal].”* “The execution of the
power [to appoint and remove] depends upon the authority of law, and not upon the agent who is
to administer it.”*°! In other words, the Court believed, whether a government actor had the

power to remove an inferior officer was not a matter of the agent’s identity or title, but of the law

that created the office and empowered the agent. Where Congress vested a government agent
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with the power of appointment, the question of removal was to be answered not by looking to the
identity of the “appointing power” but to the law that vested that agent with the power of
appointment in the first place.*0?

Here, the office at issue “fell under that class of inferior officers the appointment of
which the Constitution authorizes Congress to vest in the head of the department.”*** Who
should have the power of removal should be determined by looking at the law that Congress had
enacted, then. The Court had already concluded that the office must be removable at pleasure.
But Congress had not specified who should get to have this power of removal. In such a
circumstance, the Court proposed a sensible default rule: when it came to removal at pleasure,
“[i]n the absence of all constitutional provision, or statutory regulation, it would seem to be a
sound and necessary rule, to consider the power of removal as incident to the power of
appointment.”404

Armed with such logic, the Court disposed of the puzzle of the clerk’s removal easily.
Congress had vested the power to appoint the clerk “exclusively in the District Court.” 4% That
power, under the statute, was a “continuing power,” which included the power to appoint a
successor.*® And although Congress had not specified who could remove the clerk, it could not
possibly have intended the tenure of the office to be for life. Since it had vested the power of
appointment in the judge and given that judge the power to appoint a successor, which “would,
per se, be a removal of the prior incumbent,” it must have intended to give the power of removal

to the judge as well.*7 The default rule made sense here, so the Court applied it. The removal
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was thus acceptable, and the Supreme Court itself “c[ould] have no control over the appointment
or removal, or entertain any inquiry into the grounds of removal” either.**8

There was a constitutional logic undergirding this statutory ruling, but it cuts against
contemporary Article II sensibilities and the logic Taft would rely on in Myers. Suppose, the
Court opined, that the court clerk had not been removable at pleasure by the judge who had
appointed him. This would lead to a horrible reductio ad absurdum. The clerk was no different
from the other inferior officers whose appointment Congress could vest in the head of a
department. Yet, “[i]t would be a most extraordinary construction of the law, [if] all these

409 <[ TThis must inevitably follow” though, the Court

offices were to be held during life.
believed, “unless the incumbent was removable at the discretion of the department.”*!% The
implication was that no one else would have the power to remove an inferior officer appointed
by a department head, except the department head himself. The Court underscored its
implication by ruling out the president: “the President has certainly no power to remove.”*!!
The Constitution, then, contributed to the Court’s statute-first approach. There was no
free-floating presidential removal power to fire any government employee or inferior officer.
The president’s power to remove would need a legal foundation as solid as that of any other
government agent claiming a vested authority to appoint and remove. The Constitution did not
provide the president with that any more than it did the department heads or the courts of law, at
least when it came to inferior officers. Inferior officers were products of Congress’s law. Since

the authority to appoint them flowed from Congress’ acts, the authority to remove them would

have to come from Congress’s acts as well. This was why, as a default rule, the Court located
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the removal power in the same agent that Congress had vested with the power of appointment.
Inferior officer removal was Congress’s power to bestow, and where Congress had not specified
further, it made good sense to presume that Congress granted the appointing agent removal
authority too.

We see, here, the wholly different world of separation of powers that informed the
Court’s pre-Myers, non-presidential removal cases. From Hennen to Perkins—from Jacksonian
rotation in office to the postbellum spoisimen—the Court refused repeated entreaties to turn
questions of statutory construction into problems of constitutional law. Litigants asked the Court
to find separation of powers concerns in the laws Congress used to specify inferior officers
appointed by actors other than the president. But the Court declined. Indeed, the way it
understood separation of powers, the question of removal was primarily a question of statutory
construction. Whether it approved of removal, as in Hennen, or disallowed it, as in Perkins, the
Court’s settled practice was the same: to read the laws that Congress wrote. Fundamental
questions of the organization of government or the inherent power of the president did not enter
into it.

2.4: Presidential Incapacity: McCallister and the Continued Rule of the Statute

The Hennen Court implied that presidential involvement in the tenure of inferior officers
should be treated no differently than non-presidential removals. As it observed, “[t]he same rule,
as to the power of removal, must be applied to offices where the appointment is vested in the
President alone.”*!? Later 19" century courts largely followed suit, looking to Congress’s
intention to determine whether the president could remove particular officers that he had

appointed. Where the Court did find reason to identify a specific presidential removal power, it

412 Id.
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analyzed it as a discrete legal (and usually statutory) entitlement, without deeply considering the
president’s supposed democratic authority, policy-making power, or role as putative head of the
administrative apparatus.

Consider McAllister v. United States, a mine-run post-Civil War presidential removal
case. In 1884, Ward McAllister had been named by President Chester Alan Arthur to a four-year
term as a district judge for the territory of Alaska, pursuant to a congressional statute.*'> When,
the next year, the Democratic president Grover Cleveland succeeded the Republican Arthur, the
new president suspended McAllister and eventually replaced him with an officer of his own

414 McAllister sued, arguing that Cleveland had no right to suspend him, and

choosing.
demanded his unpaid salary.

Despite the president’s involvement, the Supreme Court analyzed the case just as it
treated the contemporaneous naval cadet matters: it looked to the terms of the statutes at issue
and did not concern itself with inherent presidential authority or considerations about the role of
the executive in a democratic government.

The law establishing the judgeship for the district of Alaska specified that he should be
nominated by the president and confirmed by the senate, and would serve a term of four years
“and until [his] successor[] w[as] appointed and qualified.”*!> The statute pointedly did not
empower the president to remove or suspend him. President Cleveland thus sought his authority
in a different statute, the notorious Tenure of Office Act. Although now remembered for its

restrictions on presidential removal power, the version of the law then in force included an

important provision which empowered the president to, under certain circumstances, suspend

413 See Reporter’s Statement of the Case, McAllister v. United States, 22 Ct. C1. 318, 318-19 (1887).
414 See id. at 319-20.
415 McAllister v. United States, 141 U.S. 174, 178 (1891).
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“any civil officer appointed by and with the advice and consent of the senate, except judges of
the courts of the United States.”*!¢ The question for the Court, then, was whether the District of
Alaska territorial judge was a “civil officer[]” or a “judge[] of the courts of the United States.”*!”
If the former, the President was within his rights to suspend him; if the latter, McAllister’s
“claim to salary, up to, at least, the confirmation by the senate of [his successor]| [wa]s well
founded.”*18

The Court divided. The six-Justice majority thought McAllister a civil officer, and not a
judge.*!” The cornerstone of its argument was that “courts of the United States” was a term of
art referring to Article IIT courts alone.*?® As the territorial judge of Alaska served for a limited
term of years instead of during good behavior, he did not meet the constitutional standards for an
Article TIT judgeship and so did not count as a judge of a court of the United States.**! The
dissenters disagreed, concluding that no judgeship could ever be held at the pleasure of an
executive officer and that, in any case, a territorial judgeship surely counted as a United States
court.*??

Although the majority and dissent disagreed on how to interpret the terms of the statute,
they agreed on the nature of the legal question presented. If the president had the power to
suspend McAllister, here, it would have been because of a congressionally-enacted law. The

legal question, then, was one of statutory interpretation: understanding the meaning of an

416 See 16. Stat. 6., 41 Cong. Ch. 10, S. 2 (1869), quoted in id. at 177; on Cleveland’s contemporaneous reliance, see
McCallister, 22 Ct. Cl. at 319.

417 See McAllister, 141 U.S. at 179.

418 1d. at 179-80.

419 See id. at 190.

420 See id. at 184-85.

421 See id. at 187. The position also lacked the guarantee of a compensation that could not be diminished. See id.

422 See id. at 193-4, 200 (Field, J., dissenting).
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ambiguous phrase in a law that Congress had passed while reconciling it with a later-enacted
provision.

The dissent did suggest that McAllister’s case might raise a constitutional problem. But,
as in Hennen, it was exactly opposite to the one modern readers might expect. The dissenters did
not worry about whether Congress could restrict the President’s removal power; rather, they
surmised that Congress might not be allowed, constitutionally, to empower the President to
suspend a territorial judge at all.**

The government shared the Court’s statute-first view of the case and did not think it
implicated basic questions of government organization, presidential power, or constitutional
right. In a historical irony, the United States’ position was briefed and argued at the Supreme
Court by none other than William Howard Taft, serving at the time as Solicitor General. While,
as we will see, in Myers, Taft would reach out to strike down the Tenure of Office Act as an
unconstitutional, at the time of McAllister he saw things differently. He did not argue that the
Tenure of Office Act was void. Rather, he relied on it. “It is not proposed to enter into the
question of the right of Congress to limit the power of appointment and removal,” Taft opened
his brief.#?* “The only point for discussion here is whether the language of [the Tenure of Office
Act] applies to a judge of the district court of Alaska.”*?* Taft then used standard tools of

statutory interpretation to conclude that it did, and argued further that the judge did not fit within

423 See id. at 195 (“I cannot believe that under our constitution and system of government any judicial officer
invested with these great responsibilities can hold his office subject to such arbitrary conditions. In my judgment
goodf behavior during the term of his appointment is the only lawful and constitutional condition to the retention of
his office.”).

424 Brief of the United States, McAllister v. United States, at 3.

425 Id. at 3-4.
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the Act’s exception.*?¢ The president’s actions were lawful, then, pursuant to the specific and
explicit terms of Congress’s law.*?’
2.5: Parsons, the Tenure of Office Act, and the Revised Statutes of 1874

By the time McAllister was finally decided, the Tenure of Office Act had been repealed.
It continued to apply only because McCallister had been suspended while the Act was still in
effect. That repeal created new headaches for the law of presidential removal, that McAllister
could not address.

The Tenure of Office Act had specified that the president could suspend civil officers
while the Senate was not in session, and allowed the Senate to ratify the president’s choices by
confirming new nominees.*?® The law repealing it simply struck the Act from the books.*?° In
the interim, though, Congress had completely revised and consolidated the laws of the United
States against the backdrop of the Tenure of Office Act.*® Over several years, a rotating cast of
attorneys had combed through the 17 volumes of the Statutes-at-Large then extant to prune away
contradictions and eliminate obsolete provisions.**! Congress had enacted the new consolidation
into law in 1874 as the Revised Statutes.**? It was a heroic undertaking, the first of its kind in the
United States.*** But it turned out to be full of mistakes.*** And in any case it had harmonized

the existing laws with the no-longer-in-force Tenure of Office Act, stripping away provisions

426 See id. at 9.

427 See id. at 18.

428 See Tenure of Office Act, ch. 10, § 2, 16 Stat. 6 (1869) (repealed 1887).

429 See Act of March 3, 1887, ch. 353, 24 Stat. 500.

439 See Dwan and Feidler, “The Federal Statutes—Their History and Use,” 1012.

431 See Dwan and Feidler, 1013-14. Note that “[i]t was the opinion of the joint [Congressional] committee
[overseeing the consolidation] that the commissioners [in charge of doing the compiling] had so changed and
amended the statutes that it would be impossible to secure the passage of their revision,” and so their first draft was
sent back to a DC attorney to “expunge all changes in the law made by the commission,” to imperfect effect. Dwan
and Feidler, 1013-14.

432 See ch. 21, 18 Stat. 1059, 1085 (1874).

433 See Whisner, “The United States Code, Prima Facie Evidence, and Positive Law,” 549.

434 See Dwan and Feidler, “The Federal Statutes—Their History and Use,” 1014; Whisner, 549-550.

115



from other laws that the Act had abrogated. What kinds of powers of appointment and removal
remained now that the Act was repealed?

This was the question raised in Parsons, probably the leading presidential removal case
before Myers. Lewis E. Parsons Jr. was three years into his four-year term as United States
Attorney for the District of Alabama when President Cleveland—back for the second of his two,
non-consecutive terms—sought to replace him.***> Parsons refused to step down and disputed the
President’s authority to force him out; he eventually sued for his salary.*3¢

Had the Tenure of Office Act still been in force, the Supreme Court opined, Parsons
would have had no case.**” His suspension by the President and the eventual confirmation of his
successor by the Senate would have led to Parsons’ being “legally removed . . . in [just] the way
it occurred.”*® But the repeal of the Act caused a complication. The office of U.S. Attorney had
been created by Congress in 1789, without specifying either a term or conditions of removal.**
Congress corrected that oversight in 1820 by passing a new law setting the term for U.S.
Attorneys at four years and specifying that they were to be “removable from office at
pleasure.”**® But the removal at pleasure provision had been abrogated by the Tenure of Office
Act and so was not included in the definition of the office when the laws were consolidated and
reenacted as the Revised Statutes in 1874.%! Meanwhile, the repeal of the Tenure of Office Act
in 1887 did not include any new language on removal; it simply got rid of the Tenure of Office

Act. What, then, of the removability of U.S. Attorneys?

435 See Parsons v. United States, 30 Ct. Cl. 222, 237 (1895).

436 1d. at 237-38.

437 See Parsons v. United States 167 U.S. 324, 341 (1897).

438 Id

439 See Act of September 24, 1789, ch. 19, § 35, 1 Stat. 72, 72-93.
40 Act of May 15, 1820, ch. 102, 3 Stat. 582.

441 See 45 Rev. Stat. § 3769 (1874)
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Parsons claimed he was unremovable, relying on the text of the Revised Statutes. His
attorney argued straightforwardly that the repeal of the Tenure of Office Act did not revive the
president’s 1820 right of removal, since the repeal of the Act did not by itself re-enact the earlier
statute.**? “If the law is wrong,” they concluded their brief, “the remedy is with Congress.”**?
The government defended by arguing that the president enjoyed a constitutional power to
remove executive branch officers,*** that the law specifying U.S. Attorneys’ four-year term was

99445

“a limitation . . not a grant,”** and that, in any case, the repeal of the Tenure of Office Act in

1887 “was not intended to restrict the power of the President” to remove, but rather “to remove
restrictions thereon.”*4¢

Ultimately, as in its previous cases, the Court was guided by its understanding of what
the legislature wanted, despite the Government’s invitation to resolve the case on constitutional
grounds. It “could never have been the intention of congress,” the Court concluded, “to limit the
power of the president [to remove] more [by repealing the Tenure of Office Act] than it was
limited before that statute was passed.”**’ Before the Tenure of Office Act, under whatever
theory of presidential removal, the president definitely had the power to remove U.S. Attorneys,
and the president and senate acting together could certainly replace them. Repealing the Tenure
of Office Act must have aimed to restore that status quo ante—“to again concede to the president

the power of removal, if taken from him by the original tenure of office act.”**8

442 See Brief of Appellant at 15, Parsons v. United States, 167 U.S. 343 (1896) (No. 270).

443 Id. at 50.

444 The government grounded this right, of course, in the Decision of 1789, which it rehearsed at length in its brief.
See Brief of Appellee at 3-15, Parsons, 167 U.S. 343 (1896) (No. 270).

445 Id. at 51.

446 Id. at 57.

447 Parsons, 167 U.S. at 343, 342.

448 Id. at 343.
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The courts recognized that there was a constitutional issue in the background. But it was,
again, not quite the issue modern sensibilities would expect. For nisi prius, Congress’s
construction of the constitution was an important factor to be considered in deciding whether the
president had a constitutional power to remove at all. From 1789 to 1820, the President’s power
to remove U.S. Attorneys existed “by constitutional implication and construction.”**°
Congress’s decision, in 1820 to recognize that power “is an additional argument in favor of th[at]
construction.”*° But the passage of the Tenure of Office Act frankly “establish[ed] a new theory
of constitutional law and a new policy of political administration.”*! The Court of Claims
recognized that the Act and the theory it embodied were connected to the “readjustment of our
institutions incident to the great civil war.”*>? Perhaps for that reason, the Act’s repeal in 1887
did not make it any less “valuable as a legislative construction of the Constitution of the United
States in conflict with that theory which had prevailed” before.** Ultimately, rather than wade
into a close and unnecessary constitutional controversy, the court avoided the constitutional
question completely, concluding that Parsons’ argument would have made civil servants
unremovable even by the president and senate acting together, which would have been a patent
absurdity, and so could not have been Congress’s intent.*>*

The Supreme Court similarly sought to avoid a constitutional judgment, although it
repressed the conflictual history that the Court of Claims had recounted. The Justices opened

their opinion with a long list of citations to authorities tending to establish the president’s

449 Parsons, 30 Ct. Cl. at 242.

40 1d. at 243.

451 Id

452 Id

453 Id. The Court of Claims also noted that in fact the Tenure of Office Act was passed not once, but three times: in
1867, in 1869, and then in the Revised Statutes of 1874.

44 1d. at 250.
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inherent constitutional power to remove.*>> But all the sources the Court quoted preceded the
enactment of the Tenure of Office Act. And, in any case, the Court quickly disclaimed any
intention of addressing the constitutional issue, excusing its long recitation somewhat bafflingly
as a mere exercise in curiosity.*® “It is unnecessary for us in this case to determine the
important question of constitutional power above stated,” it concluded. 7 The Court went on to

decide the case on statutory considerations alone.

2.6: Congressional Intent at All Costs: The Absurd Reasoning of Shurtleff

This focus on Congress, as opposed to the president, remained even in Shurtleff, perhaps
the most strongly pro-executive of any of the pre-Myers removal cases. Ferdinand Shurtleff had
been appointed to the Board of General Appraisers, a predecessor to the Court of International

458 The Board was an unusual

Trade with responsibility for adjudicating customs disputes.
institution, with a strict partisan balance built into the statute.*>® It was quasi-judicial and

supposed to be above politics.**® In that spirit, the statute creating the office did not specify a

term of years during which it would be held and instead granted members of the Board for-cause

455 See Parsons, 167 U.S. at 328-334.

436 See id. at 334 (The foregoing references to debates and opinions have not been made for the purpose of assisting
us in ourselves arriving at a decision of the question of the constitutional power of the president . . . but simply for
the purpose of seeing what the views of the various departments of the government have been.”).

In light of Renan and Bowie’s pathbreaking article, we can reconstruct the work that the narrative did
notwithstanding the Court’s avowed intentions. The Justices offered a sanitized history, in which the President’s
power to remove had always been recognized, from 1789 until the passage of the Tenure of Office Act. The Court
then presented the Tenure of Office Act as an aberration, quoting from James Blaine’s tendentious memoir to
suggest it was an illegitimate law, opening a short and unfortunate parenthesis happily closed by the Act’s repeal
and the restoration of harmonious relations between Congress and the Executive (see id. at 340-41). This is, of
course, the White Redeemer narrative transposed into administrative law. On the work-like quality of texts, see
Dominick LaCapra.

47 Parsons, 167 U.S. at 335.

458 See Adam J. Rappaport, “The Court of International Trade’s Political Party Diversity Requirement,” 1431.

459 See Act of June 10, 1890, ch. 407, § 12, 26 Stat. 131, 136 (requiring that no more than 5 of the 9 assessors be
from the same political party).

460 See Rapport, “The Court of International Trade’s Political Party Diversity Requirement,” 1431-32; Donohue Jr.,
“A Brief History of the US Court of International Trade,” 30; see also Bamzai, “Taft, Frankfurter, and The First
Presidential For-Cause Removal,” 717-18.
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removal protection.*! Contemporary accounts suggest that appointments to the Board were
understood to last “for life or during good behavior.”*%2

For reasons that are not entirely clear, but may have been connected to a desire to change
tariff policy, President William McKinley sought to remove Shurtleff and one of his fellow
Board members nine years after their appointment.*$® It created a minor scandal and received an
unusual amount of press coverage.** Shurtleff objected, and eventually brought suit, demanding
the remainder of his salary.

The courts did what they had done previously: they looked to the terms of the statute to
understand Congress’s intent. For the Court of Claims, Shurtleff’s removal did not even raise a
real problem of statutory interpretation. The law clearly empowered the president to remove
Board members for certain causes and left it to “the President alone to determine whether one of
the specified causes furnishe[d] a basis for his action” without requiring that he follow a specific
procedure or provide any evidence of his conclusion.*®> The Court thus presumed that McKinley
had followed the law. The President must have determined for himself that Shurtleff had been

inefficient, neglected his duty, or engaged in malfeasance in office, and simply elected not to tell

anyone.**® This was fine. The removal was therefore legal.

461 See §12, 26 Stat. at 136 (stating that Board members “may be removed from office at any time by the President
for inefficiency, neglect of duty, or malfeasance in office”).

462 New York Times, “Appraisers Asked to Resign,” 12; see also New York Times, “Big Customs Fight Predicted,” 9
(“The members of the board have always supposed that they held life positions. . . . [O]ne member some years ago
refused an offer from a business concern [for a higher salary than he made as a board member] because he preferred
a life position.”); New York Tribune, “The Case of the General Appraisers,” 6 (“[T]he position of General Appraiser
has been considered a life position, not to be taken away for political reasons.”).

463 On the possible reasons for Shurtleff’s removal, Bamzai, “Taft, Frankfurter, and The First Presidential For-Cause
Removal,” 720-21.

464 See Bamzai, 722.

465 Shurtleff v. United States, 36 Ct. CL. 34, 42 (1901).

466 See id.
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The Supreme Court disagreed with the Court of Claims’ analysis. As it saw things, any
removal for-cause required a hearing.**’ As Shurtleff was not given a hearing, “[i]t must be
presumed that the President did not make the removal for any cause assigned in the statute.”*6®
Nevertheless, the Supreme Court agreed with the Court of Claims that Shurtleff’s removal was
proper. The key issue was, as ever, the intent of Congress. The Supreme Court conceded that
the text of the statute would seem to limit the president to removal for-cause only.*®® But this
would lead to absurd results. If the President could only remove a General Appraiser for cause,
it would work “a complete revolution in the general tenure of office.”*’® The conclusion would,
at a stroke, grant Board members tenure for life or unless “found guilty of some act specified by
the statute.”’! And yet, “no civil officer” excepting Article III judges “has ever held office by a
life tenure since the foundation of the government.”*’> The Court refused to conclude that
Congress sought “to make such an extraordinary change in the usual rule governing the tenure of
office” without more explicit language—especially not here, where the Court could find “no
reason for such action by Congress with reference to this office or the duties connected with
it.”4”3 Since the Court could not believe that Congress intended to create a life-tenured office,
the Board members must be removable by the president at will.

The Court did implicitly recognize something like an inherent presidential removal power
for officers that he appointed. After all, it was only because the president already had some

authority to remove officers that he might be able to exercise it here.*’* But even in recognizing

467 See Shurtleff v. United States, 189 U.S. 311, 313-14 (1903).
468 Shurtleff, 189 U.S. at 313-14.

469 See id. at 315-16.

470 1d. at 316.

471 Id

472 Id. at 315.

473 Id. at 316, 317.

474 See id. at 316.
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the right, the Court observed that it could be “limited by constitution or statute,” recalling the
default rule of Hennen.*”> And the Court’s discussion of the president’ inherent removal power
suggested some already present inherent limits. The President must act “under his oath of
office” and so “for the general benefit and welfare”;*’¢ “[i]n making removals from office it must
be assumed that the President acts with reference to his constitutional duty to take care that the
laws are faithfully executed.”*’’

The Court’s analysis of the president’s power is as notable for its silences and absences
as for what it did state. The Court did not consider a presidential right of removal necessary in
order to make democracy work or to embody the president’s democratic authority. The word
“democracy” did not appear in the opinion at all. Nor did the Court seem believe that the
president should have the power to remove officials in order to realize a personal policy
preference. Indeed, the Court closed its eyes to the particular political context, refusing to
discuss either the popular understanding that these offices were to be held during life or good
behavior or the way such a tenure might pose a barrier to McKinley’s tariff goals. Nor did the
Court believe the question settled by the president’s place in an administrative hierarchy. It did
note that the Board was “under the direct supervision of the President.”*’® But there was “no
doubt of the power of Congress” to create and organize the office with its goals, responsibilities,
and structure.*’® It was of course Congress’s undisputed power that made Shurtleff a statutory

interpretation case in the first place. If the president’s administrative power had resolved the

matter, the case would not have turned on congressional intent.

475 14
476 Id. at 318.
477 1d. at 317.
48 Id. at 315.
49 Id. at 314.
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Even a strongly pro-executive case like Shurtleff, then, hewed to the same Congress-first
pattern of the other removal cases. It stands at the end of a whole line of cases, stretching back
to before the Civil War, which clearly established congressional primacy in matters of
administration and cast grave doubt on whether the President had any independent power to
administer the laws that entitled him to removal authority. Where the President sought to
remove government officers, courts looked to the terms of Congress’s laws, and gave those laws
effect. Litigants regularly raised constitutional arguments, and the Supreme Court occasionally
acknowledged constitutional considerations. But courts resolved these disputes on non-
constitutional grounds. The issue was not simply constitutional avoidance. Whether the removal
was by the president or the head of a department, it was simply not thought to raise a
constitutional problem.

Where courts did gesture towards fundamental presidential removal powers, the gestures
were cabined. Where Congress had vested the president with appointment authority, he might
have a removal power pursuant to the rule of Hennen. But that power would be limited by the
president’s obligations. Courts might imply the existence of such a power where, in their
judgment, Congress must have intended one to avoid an absurd result, as it somewhat
unconvincingly argued in Shurtleff. But the power of Congress to create the government was
undisputed. The presidential removal authority courts occasionally relied on emerged from
inter-branch conflict—what some have called the Republican Constitution. There was no
discussion of the president’s special obligations (and so attendant) powers as representative,
policy-maker, or administrator. The was a law suited to a president whose primary staffing

responsibilities were meant to realize party patronage ends.
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We can call it the removal law of the weak president—law fit for rule by legislative
assemblies. A different doctrine would have to wait on a different conception of democratic
government. As it happens, one was not long in coming, with the decline in faith in
representative assemblies in the first decades of the twentieth century, as the next chapter

explores.
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Chapter 3: The Crisis of Democratic Theory Revisited

From Representative Assemblies to Responsible Executive Government in the
Interwar Atlantic

The transformation of the law of presidential control of the administrative state was
preceded by an intellectual shift: a turn towards the executive as a democratically legitimate font
of effective government. This was not foreordained and did not happen in the United States
alone. In the first decades of the twentieth century, intellectuals on both sides of the Atlantic
grew frustrated with representative assemblies, which they found inefficacious and irresponsible.
In response, they theorized the executive and individual leadership as better ways of doing
democratic government.

This Chapter tracks this change in thought. It starts by describing how the First World
War made democratic legitimacy compulsory across the North Atlantic. In the peace that
followed, American and European public law thinkers and democratic theorists grappled with the
meaning of democracy for this new democratic world. Initially, representative assemblies, and
especially parliaments, were taken to be the gage of true democratic government. But faith in
parliaments waned quickly. Thinkers argued that strong individual leaders—and, in the
American context, the president—embodied democratic legitimacy better even than parliaments
did. They also made possible the kind of efficacious government that true democracy demanded,
and that representative assemblies simply could not provide.

The chapter advances its argument through a study of some key works and speeches by
public law thinkers in the interwar period. It begins by returning to James Bryce, to look at his
post-WWI work on the new democratic governments of the new democratic age, Modern

Democracies, and compares it with writing on the same topic by the Russian émigré Boris
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Mirkine-Guétzévitch to bring out their shared commitment to parliamentarism. The chapter then
explores interwar thinkers’ loss of faith in parliamentarism, uncovering hints of the coming
disillusionment even in Bryce and Mirkine-Guétzévitch. It traces the subsequent “crisis of
parliamentarism” and turn towards executive government through debates at the
Interparliamentary Union and the thought of public lawyers connected with the /nstitut
International de Droit Public, including Carl Schmitt, Joseph Barthélémy, Abbott Lawrence
Lowell, and Frank Goodnow.

Some American thinkers had already been trending this direction. The chapter closes by
looking to the way American thinkers had begun turning away from representative assemblies
even before the War, with the rise of the new discipline of public administration. The chapter’s
last sections analyze Goodnow and Woodrow Wilson’s foundational writings on administration,
to show how they contributed to the move away from democracy by representative assemblies
and towards individual leadership. The new taste for responsible government through the
executive was transmitted into state and local government reform, as discussed in this chapter’s
brief coda, and, thanks in part to the impulse it received from the war, eventually made its way

more broadly into American law and political thought, as we will see in Chapter 4.

3.1: The Great War and Democratic Legitimacy

For most of its history “democracy” has not been popular. Aristotle famously reserved
the term for a corrupted version of rule by the many. And in the Aristotelian language of
medieval Europe, the word democracy denoted “a regime of naked group interest,
unapologetically devoted to serving the many at the expense of the wealthier, the better the more

elevated, the more fastidious or virtuous.”8" As the historian James Kloppenberg has noted, rule

480 Dunn, Democracy: A History, 50.
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by the people was largely denigrated, and “democracy” itself remained a term of opprobrium,
“[f]lrom the ancient world until the sixteenth-century Protestant Reformation.”*3!

Even after that, democracy was hardly dominant or prestigious. The revolutions of the
18™ century did create some noteworthy “democratic” governments. And the shocking growth
of the United States in the 19" century burnished democracy’s prestige. But “beyond the
Americas,” the political theorist John Dunn has observed, “the impact of these experiences on
the politics of other countries was still quite modest until the First World War.”*? Indeed,
according to Kloppenberg, before 1918 “no governing political party outside of Swiss-influenced
Wiirttemberg would dare designate itself ‘democratic.””*** Until very recently democracy was
widespread neither as political model, nor legitimating principle. No one wanted to be a
democrat.*34

The First World War changed everything. The simple fact of conflict gave the lie to 19%
century liberal dreams of ever-expanding liberty and progress. The incomprehensible scope of
the war’s devastation deepened the disorientation. It was not just that entrenched elites had been
mistaken about the course of world affairs. It was that their mistake was so costly. The war
caused the physical destruction of old Europe and inflicted emotional trauma on a national scale.
So many died or were injured that historians estimate the entire populations of France and
Germany were counted in the “entourage” of someone personally affected by violence.*®?

Mourning was so prevalent it ceased to be publicly observed: wearing black to draw attention to

one’s own loss seemed gauche when everyone in the country had someone to grieve.*3¢ Old

481 Kloppenberg, Toward Democracy: The Struggle for Self-Rule in European and American Thought, 1.
482 Dunn, Democracy, 91

483 Kloppenberg, Toward Democracy, 2.

484 Now, of course, democratic legitimacy is compulsory. See Brown, “We Are All Democrats Now...”.
485 Audoin-Rouzeau and Becker, 14-18: Understanding the Great War.

486 Audoin-Rouzeau and Becker, 14-18: Understanding the Great War.
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ideals of heroism and hierarchy lost their appeal.*®” The grip of the old order loosened. In the
words of the historian of political thought Jan-Werner Miiller, the war “put into question every
single institutional arrangement and every single political idea (or even just moral intuition) on
which” pre-war regimes had rested.*®® In WW1I’s aftermath, the basic terms of political
legitimacy were suddenly up for grabs.

Even as it unsettled deep-seated political convictions, the war transformed the
relationship between the people and their government. Conscription and economic mobilization
made states dependent on a deeper and broader consent than they had needed before. This was
not the first time states had relied on mass conscription, nor was it the first time that they turned
their economies over to war production.*®® But this time was different. The Great War created a
need for sustained levels of materiel and manpower that were unprecedented. No single /levée en
masse would staff the armies needed. No merely voluntary government purchasing program
would supply the needed weapons. This was a war that called for new institutions and explicit
coordination: entrenched, continuous planning. As states reorganized to remain on war footing
indefinitely, the grounds of rule shifted in practice, if not in theory. The people, whether they
recognized it or not, acquired a new kind of power. Without their active support, these war
governments could no longer function. The state had a desperate need of its citizens. World
War I decisively introduced the masses into politics.**

The outcome of the war helped ensure that this new mass engagement would take place

under the sign of democracy. The Great War ended with the defeat of kings and the destruction

“87 For the canonical example, see Owen, “Dulce et Decorum Est.”

488 Miiller, Contesting Democracy: Political Ideas in Twentieth-Century Europe, 16.

489 David Bell has argued forcefully that modern “total war” originated a hundred years before, during the
Napoleonic era. See Bell, The First Total War. For a differing perspective, stressing the limited, nearly formal
character of 19" century warfare, see Whitman, The Verdict of Battle.

490 See generally Miiller, Democracy: Political Ideas in Twentieth-Century Europe, 7-48.
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of empires. Monarchy was gone. Victorious were the forces of democracy, none more so than
the United States. Admittedly, the word “democracy” figured neither in President Woodrow
Wilson’s “Fourteen Points,” nor in the final version of the Treaty of Versailles. But the treaty
did enshrine the “nationality principle” and the idea of self-determination. And Wilson himself
frequently and explicitly tied American involvement in the war to promoting democratic
government. “The world,” he had famously explained, in asking the U.S. Congress for a

»491__a goal he pursued when, as the

declaration of war, “must be made safe for democracy
conflict neared its end, he demanded the abdication of the Kaiser as a precondition to armistice
negotiations with Germany.**> Wilson himself was celebrated the world over for defeating anti-
democratic forces and spreading democratic freedom.*”*> Whatever the complicated legacies of
WWI its immediate ramifications for political legitimacy in the North Atlantic were clear.

Henceforth, government in the so-called civilized world would have to rest on democratic

foundations.

3.2: The Globalization of Democratic Government
The new countries of Europe took the lesson to heart. Of the states that emerged from the
fractured empires, kingdoms, and duchies, all but one proclaimed themselves republics, erected

494 Their new constitutions stressed their

on the sovereignty of the people or the nation.
democratic character, pairing language lifted verbatim from the founding documents of the

United States, France, England and Switzerland with ringing endorsements of democratic

41 Wilson, “Address to Joint Session of Congress Requesting a Declaration of War Against Germany,” (“Our object
now, as then, is to vindicate the principles of peace and justice in the life of the world as against selfish and
autocratic power and to set up among the really free and self-governed peoples of the world such a concert of
purpose and of action as will henceforth ensure the observance of those principles.”)

42 Tooze, The Deluge, 224-25.

493 Tooze, 233.

494 Tooze, 232.
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constitutionalism.*> Bryce, turning his attention away from the United States to global
developments, spoke for enlightened elite opinion when he wrote, in 1921, of “the universal
acceptance of democracy as the normal and natural form of government. Seventy years ago . . .
the word Democracy awakened dislike or fear. Now it is a word of praise. Popular power is
welcomed, extolled, worshipped.”*%¢

Institutionally, democracy meant government by representative assemblies, especially
parliaments. Why the new regimes embraced parliamentarism is not clear. There were other,
well-known models of democratic organization available, especially the bi-cameral American
Congress. But, despite Wilson and the United States’ global prestige, the U.S. Congress was not
taken then as the global model. Perhaps distrust of executive power—central, historian Mark
Mazower believes, to the design of post-war constitutions—Iled Europeans to turn away from the
American system, with its formally independent executive, despite its institutional weakness.*’
Perhaps it was the intellectual dominance of the British parliamentary system, a model for
republican government since Montesquieu, which explains the preference new regimes showed
for parliamentary representative assemblies. (Certainly the traditions of political philosophy and
public law, in which Montesquieu played a central role, loomed large in the minds of the public
law professors and academicians who were generally responsible for designing the new
governments.) Whatever the reasons, parliaments won out. And they became, at least initially,

the hallmark of the new democratic governments.

495 Mazower, Dark Continent, 6-8.

49 Bryce, Modern Democracies, 1:4; quoted in part in Mazower, Dark Continent, 4.

497 On the distrust of executive power in the new European constitution, see Mazower, Dark Continent, 8. As this
essay will argue, however, the turn away from executive power did not last long. Mazower’s hypothesis is
weakened by the fact that e.g. the Weimar Constitution made provisions for a parliamentary system and an
independently elected (and sometimes quite powerful) president.
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This was not just a European fashion. Wilson, the great democratic evangelist,
championed parliamentary government back home in the United States, too. As a young man, he
had argued in his doctoral dissertation that the United States should be reorganized on
parliamentary grounds to make it more democratically responsive and effective.**® And radical
Progressive proposals at the state level to make them into a quasi-parliamentary regimes made
some progress.**® The reverence for parliamentary government was shared by Europeans and
Americans. Their democratic aspirations formed part of a unified world. It was transatlantic age
of democratic parliamentarism.

This flowering of parliamentary democracy was striking even to contemporary observers.
Scholars and lawyers recognized that they were living through an unprecedented transformation.
They documented it in near real-time, releasing comprehensive studies of the new laws and
governments. Along the way, they created the new discipline of “comparative constitutionalism”
almost by accident.’?

Bryce again set the standard with his two-volume Modern Democracies. In the years
since The American Commonwealth, his stature had only grown. He had been elevated to the
House of Lords and made a British peer, served as Ambassador to the United States, a judge on
the International Court of Justice in the Hague, and become a widely respected elder statesman.

Modern Democracies, his last book, published shortly before his death, summed up a lifetime of

study of the laws and institutions of democratic governments.

498 See Wilson, Congressional Government. The idea would endure well into the New Deal era and continued to
surface in reform proposals even today. For a discussion of its continued vitality today, and the puzzle of its
absence in American history, see Zasloff, “Why No Parliaments in the United States?”

499 See Luther Gulick, Budget Reform in MA.

500 T am indebted to Samuel Moyn for this observation (as well as so many others!).
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The work, Bryce explained, was inspired by the “problems of free government which
occupied men’s minds when the flood-tide of democracy was rising seventy or eighty years
ago,” in the middle years of the 19" century. To that extent, Bryce feared that it was “addressed
to the last rather than present generation.”®! But he need not have worried. The current age,
Bryce acknowledged, was absorbed in “bold plans of social reconstruction,” like the last one.
And the current age was experiencing its own democratic floodtide as well. In a generation, he
surmised, there could be new democracies in the former territories of the Russian and Hapsburg
Empires, and, “still more startling][,] . . . in India, in China, in Russia, in Egypt, in Persia, in the

302 The world was changing fast, as it had once before. And democracy

Philippine Islands.
remained a topic of significant interest.

In fact, Bryce believed that democracy had already been on the march for some time.
The recent explosion of democratic governments, he argued, was best understood as part of a
hundred-year process in which “all the monarchies of the Old World have been turned into

democracies.”%

The legacy of the war was the culmination of that century-long movement.
“We have just seen four great empires in Europe—as well as a fifth in Asia—all ruled by ancient
dynasties, crash to the ground, and we see efforts made to build up out of the ruins new States,

each of which is enacting for itself a democratic constitution.”>%*

Bryce was living, he
recognized, through a time of world historical importance, the moment that movement seemed to

be reaching its apex. Suddenly, “[t]he old question—What is the best form of government?[—]

01 Bryce, Modern Democracies, 1:x.
502 Bryce, Modern Democracies, 1:x
03 Bryce, 1:3.
504 Bryce, 1:5.
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is almost obsolete because the center of interest has been shifting.”% Democracy had
triumphed.>%

This democratic victory called Bryce to his study. It was a question of data and
consequence. The data first: with the creation of new democratic governments, there were
finally enough actually existing democratic regimes for scholars to think about democracy
critically and comparatively. For once, a topic that had been dealt with by speculators and

397 The opportunity for real

metaphysicians could be subjected to exacting scientific scrutiny.
scientific knowledge raised tantalizing possibilities for using knowledge to guide action. This
was the widespread dream of all the newly emerging social sciences.’®® And it pointed towards
the potential significance of Bryce’s research. By carefully analyzing “the abundant and ever
increasing data” on the “actualities of democratic government” Bryce and others like him could
investigate “the conditions most favourable to [democracy’s] success.”? They could take the
measure of this important historical development and learn how to further its course.

This was not idle or unimportant work. Where in 1888 he looked to the United States,
now he turned his sights more expansively. It was not on the United States alone, but on these
new developments that might hinge the future of democratic government. The emergence of
these new democracies created immediate problems of statesmanship on a scale the world had

never before seen.’!? Bryce’s racialized worldview left him with significant doubts about

whether the “backward populations, to which the very conception of political freedom had been

305 Bryce, 1:4.

506 See also, Bryce, 2:575-76 (discussing the spread and triumph of democracy).

507 On the emergence of modern political science at just this time, and as part of these developments, see, e.g.,
Rodgers, Contested Truths.

508 On the broader project of using social scientific knowledge to inform reform, see, canonically, Dorothy Ross.
5% Bryce, Modern Democracies, 1:4.

510 Bryce, 1:5 (Referring to the problem of democratic government in the new democracies as “the largest problem
statesmanship has ever had to solve.”)
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unknown,” would successfully rise to “the tremendous task of creating self-governing
institutions.”!! At the same time, “some of the more advanced peoples” were becoming
“dissatisfied with the forms of government which they ha[d] inherited,” and were ready to try
bold democratic experiments of their own.>!?

The root problem was the same. “[N]ew functions . . . are being thrust upon
government,” posing again the problem of how to design institutions so that they “function[]

313 The world after the war was faced again

efficiently and in full accord with the popular wish.
with the old problem of making democratic government work. But this time, the stakes were
greater and the reformers less prepared. Bryce’s study could help arm the democrats. It would

illuminate how extant democracies functioned, and how they had gotten there. It would provide
the data from which to draw general lessons, and so inform the herculean task ahead.’!*
3.3: Bryce, Mirkine-Guétzévitch, and Ideal of the Representative Assembly

Writing a few years later in his own comparative study of new democratic governments,
the Parisian scholar Boris Mirkine-Guétzévitch struck a similar tone. Mirkine-Guétzévitch had a
deep knowledge of comparative law, born from careful study and from his own tragic twentieth
century—a Russian émigré, he had been forced through different legal regimes as a result of the
Russian Revolution and the First World War.’!'> That knowledge drove him to ponder the

emergence of modern democratic governments.

S Bryce, 1:5.

512 Bryce, 1:5.

513 Bryce, 1:5.

514 Bryce, 1:9 (“Unlike to one another as are many of the phenomena which the governments to be described
present, we shall find in them resemblances sufficient to enable us to draw certain inferences true of democratic
governments in general. These inferences will help us to estimate the comparative merits of the various forms
democracy has taken, and to approve some institutions as more likely than others to promote the common welfare.”)
515 On Boris Mirkine-Guétzévitch’s biography, see Léon Brillouin et al., Hommage @ Boris Mirking-Guétzévitch
(1957). Mirkine-Guétzévitch would later become associated with several institutions of comparative law, including
the Sorbonne’s own.
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His analysis was remarkably consonant with Bryce’s. Like Bryce, Mirkine-Guétzévitch
saw this democratic efflorescence as the culmination of a “systematic progression of democracy”
that had been in motion already for many years.’'® And, like Bryce again, he understood the
legacy of the First World War as the culmination of this movement. The Great War, Mirkine-
Guétzévitch remarked, “posed starkly the problem of the liberation of peoples. . .. National
liberation, for a variety of historical reasons, was conceptualized by the tribunes of public
opinion of the allied powers and the leaders of the liberated people themselves as democratic.”>!”
World War I thus left Europe with new constitutions democratic in character and principle. So
doing, it effected a decisive break with prior history and took mankind one step closer to “a
veritable anthropocracy”— true, humane self-governance.>'8

For Mirkine-Guétzévitch, just as for Bryce, this new democratic age demanded careful
comparative study, that it might reach its full potential. The new democratic governments,
Mirkine-Guétzévitch believed, took on similar problems in related but different ways. Studying
their shared features could shed light into the underlying problems they sought to address and so
illuminate how they could be tackled better.

Mirkine-Guétzévitch’s study unveiled many commonalities. Democracies shared certain
institutions, principles of organization, and even conceptions of legitimacy. But their most

significant shared attribute was their goal. Mirkine-Guétzévitch believed all modern

democracies sought the realization of the ideal of the rule of law.>!® As he put it: “The ideal of

516 Mirkine-Guétzévitch, Les Constitutions de ’Europe Nouvelle, 8. (“[Cles faits témoignent d’une mouvement de
progression systématique de la démocratie.”). Compare with Bryce, Modern Democracies, 1:31. All translations
from the French are my own, except where noted. Original occasionally given in footnotes.

517 Mirkine-Guétzévitch, Les Constitutions de |’Europe Nouvelle, 8.

518 Mirkine-Guétzévitch, 13. Mirkine-Guétzévitch borrows the term “anthropocracy” from the important Czech
theorist—and later first president of Czechoslavakia—Tomas Masaryk.

519 Mirkine-Guétzévitch, 17 (“soumission a ’idéal de I’Etat de droit”).
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the ‘rule of law’ [just] is the ‘democratic ideal,” and these two ‘forms of government’ are really
one. In one case, the locution emphasizes the law of state power, in the other, its origin.”>?°

His formulation is compressed, but its meaning is clear. Democracies have their origin in
the will of the people. This is the “democratic ideal.” But what makes them democracies is the
way they turn that will of the people into concrete state action. To do that, they rely on law. The
rule of law is what guarantees that state action remains democratic. Achieving this
harmonization—using the rule of law to protect and instantiate democratic aspirations—was the
fundamental challenge and aspiration, Mirkine-Guétzévitch believed, all modern democracies
faced.

From this perspective, we can see how the problem of the new democracies for Mirkine-
Guétzévitch was the same as for Bryce. Both believed that the new democratic age called for
new thinking about how to design institutions that would enable the democratic will to
effectively express itself through the state. Mirkine-Guétzévitch called this the puzzle of the
“rationalization of power.” State authority must be brought fully under self-conscious,
democratically legitimate law. And the new governments were starting to do this, although the
work was not yet complete. “[O]f all the tendencies of the new postwar constitutional law,” he
explained, this was “the most important.” It is what needed to be studied. Comparative study of
the ways governments sought to realize the will of the people through state institutions would
provide the source base from which to draw inferences for democratic reform. To trace the

formal legal developments that constituted this “rationalization of power” was to simultaneously

recapitulate the process of the emergence of modern democracies and to draw inspiration for

520 Mirkine-Guétzévitch, 54. (“L’idéal de I’Etat de droit, c’est I’idéal démocratique, et ces deux types d’Etat ne font
qu’on, définissant dans un cas le droit du pouvoir d’Etat et dans 1’autre ’origine de ce pouvoir.”).
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democracy’s future progress.”?! Study would unearth the true meaning of the new democratic
age.

Unsurprisingly, both Mirkine-Guétzévitch and Bryce understood this age’s main features
the same way. For neither was “democracy” some gauzy metaphysical term. It was, instead, a
well-defined set of arrangements and commitments, defined by very specific features. In
particular, both stressed that democracy was predicated on popular sovereignty. The will of the
whole people should rule.’?> And, for both, the key index for the realization of this aspiration
was the presence of functional representative assemblies. Mirkine-Guétzévitch simply remarks
that the new democratic constitutions embraced “the principle of parliamentarism” in a “very
explicit way,” which was not before the case.’®®* The drafters of the new constitutions, he went
on “had remembered the dangers of executive power” and so, out of suspicion “gave

predominance to the legislature.”*

Bryce, for his part, appears to use “democracy” and
“government by representative assembly” interchangeably. He counts the number of self-
governing countries in the world, for example, by listing the number of legislating representative
assemblies in operation.’*® Democracy, for both then, was an abstract idea about legitimacy and

a concrete institutional arrangement. Democracies used representative legislative assemblies to

channel the will of the people into state action through law.

321 Mirkine-Guétzévitch, 54-55.

522 Compare Bryce, Modern Democracies, 1:20, 22 with Mirkine-Guétzévitch, 8, 18.

23 Mirkine-Guétzévitch, 18.

524 Mirkine-Guétzévitch, 12.

525 Bryce, Modern Democracies, 1:4. See also Bryce, Modern Democracies, 2:344. (“Representative Assemblies
must remain the vital centre of the frame of government in every country not small enough to permit of the constant
action of direct popular legislation; and even in such countries they cannot be altogether dispensed with.”)
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3.4: Trouble in Paradise

Democracies as Bryce and Mirkine-Guétzévitch understood them would prove
surprisingly short-lived. Remarkably, within less than a decade of their studies’ publications,
most of the parliaments and representative assemblies they surveyed were in rapid decline. The
new representative assemblies the Great War had seeded did not have the time set roots before
facing a series of domestic and international storms. The European Continent enjoyed, perhaps,
five years of stability, between the international talks at Locarno in 1924 and the implementation
of the Dawes plan in 1929. But that golden age of relative calm came crashing to an end with
the start of the Great Depression and the paralysis of the League of Nations in the face of the
Japanese invasion of Manchuria.

On its heels, problems that the Great War had failed to resolve—or worse, had created—
came roaring back. The unfinished peace at Versailles had left an unstable international security
situation and an unworkable system of war reparations, which together put many governments at
the mercy of international forces they could not control. This precariousness was exacerbated by
the fear of socialist revolution, an ever-present threat in a world after the creation of the Soviet
Union. Anxiety further warped political cultures already badly damaged by the war. The
trenches, which had revealed the state’s reliance on the people, had also fostered the solidarity of
the fronterlebnis; for some, this became a vitalist cult of power and violence, with little patience
for the practices of parliamentary democracy. In the face of such difficulties, parliaments across
Europe collapsed or seized up. The conviction that liberal representative democracy was up to
the challenges of modernity faltered. Illiberal alternatives grew strong—politically in some

places, intellectually most everywhere.’?¢ From Hungary to Italy, Spain, Portugal, and onward,

526 See generally Steiner, The Lights That Failed, Steiner, The Triumph of the Dark. On the rise of illiberal
alternatives, see Mazower, Dark Continent, 22-23. On the experience and legacy of the fronterlebnis, see Herf,
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the new democratic governments of postwar Europe moved successively away from
parliamentary rule.?’” The vaunted democratic efflorescence turned out to be a temporary
bloom.

Although the speed and completeness of the collapse of democracy was unexpected, its
root causes were perfectly clear. Bryce and Mirkine-Guétzévitch had, in fact, espied them even
in democracy’s moment of triumph. Bryce, writing earlier, analyzed them with greater insight.
Democratic governments, he had argued, were built around representative assemblies. But
representative assemblies themselves were not widely admired. As he put it, in his
characteristically scientistic style, “[t]here is evidence to indicate in nearly every country some
decline” in “admiration and confidence” for parliaments.>?® The “prestige and authority of
legislative bodies” was trending down.>* The quintessential democratic institution did not really
have the support of the people.

Bryce identified many different reasons for people’s loss of trust in democracy’s central
institutional pillar. Some were superficial. For example, Bryce believed that “[t]he spirit of
democratic equality” had eroded habits deference. As a result, ordinary people had less respect
for legislative deputies simply because of their title.>3 At the same time, and perhaps as a result,
the “best in the character and talent of the nation” no longer stood for elected office.>!
Legislative bodies were thus less worthy of respect than before. These problems, though vexing,

could conceivably be addressed. If men of quality, who already had the public’s respect, could

Reactionary Modernism, especially ch. 4. My periodization is adapted from Cohrs, The Unfinished Peace After
World War 1.

327 See Mazower, Dark Continent, 4.

528 Bryce, Modern Democracies, 2:335.

529 Bryce, 2:338. See also Bryce, 2:340.

330 Bryce, 2:338.

331 Bryce, 2:340.
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be persuaded to run again for office, their prestige might transfer over to the assemblies, and help
revive the public’s confidence.>*?

There was, however, a deeper reason for the public’s flagging confidence in parliaments,
one much harder to address. Representative assemblies, the people recognized, were becoming
dangerously unsuited to the needs of modern government. This upsetting outcome followed
from a concatenation of factors.’>** Two stand out. First, government had become more
complicated. “The issues of policy which now occupy legislatures are more complex and
difficult than those of half a century ago,” Bryce observed. In particular, the democratic
governments of the post-WWTI era had to grapple with “economic problems” on an unforeseen,
“vast scale.” The realities of industrial capitalism challenged the state in basic ways. They made
fulfilling longstanding state functions, like promoting equitable national development, less
evident and more intricate. And they created new challenges, like regulating a national market,
and protecting workers and citizens from the exploitative power of monopoly capital, which the
state had to learn to address as it went along.>** Modernity raised the stakes on the operation of
government.

Yet, while the new economic order made government more necessary and difficult, it
simultaneously undermined legislative assemblies’ ability to govern. “[IJmmense increase[s] of
wealth . . . exposed legislators to temptations more severe than any that had assailed their
predecessors.”>> Corruption and venality combined with the emergence of class-based or
ideological parties to create a new party-discipline and a firming up of the operation of

parliament. “Every rule of procedure, every technicality is now insisted upon and ‘worked for

332 For a literary exploration of a similar sentiment, from the same time, see Wharton, 4ge of Innocence, ch. 33.
333 On the pathologies of legislatures, see Bryce, Modern Democracies, 2:345-57.

334 Bryce, 2:341.
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all it is worth.””33¢ This obsessive, combative formalism made parliaments slow and frequently
ineffectual. If they could work through the preliminaries and reach the underlying motion at all,
it was often in vain as they deadlocked. By the time proactive decisions could be taken, they
would be moot.

The people were not wrong to mistrust parliaments then. Democracy was spreading,
Bryce recognized, but “[i]n the form which it has almost everywhere taken, that of government

by a representative assembly, democracy shows signs of decay.”?’

Bryce wished that his study
might inspire a revivification of democratic institutions, but it is not clear he believed it would.
As he closed his mammoth tomes, he turned in the last instance not to concrete policy
prescriptions, or even hortatory injunctions, but banal hope. “Hope, often disappointed but
always renewed, is the anchor by which the ship that carries democracy and its fortunes will
have to ride out this latest storm as it has ridden out many storms before.”>*® Perhaps, Bryce
hazarded, the “sense of duty and the love of peace” that undergirded the citizens of free countries
would keep growing after all. In the last analysis, Bryce, a product of the world before the war,
turned back to the Victorian faith in progressive betterment that WWI shattered for his
successors. Taken in context, his closing invocations did not inspire confidence.
Mirkine-Guétzévitch, writing closer to democracy’s dissolution, sounded a more ominous
note. His much shorter essay did not reach Bryce’s level of detail, and limited itself to a much
smaller set of concerns. Still, in its penultimate section it confronted a vexing, growing problem.

Some governments, Mirkine-Guétzévitch recognized, maintained a formal democratic public

legal order, but did not seem to operate as a democracy at all. There was, then, an occasional

336 Bryce, 2:339.
337 Bryce, 2:576.
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disjunction between democratic constitutionalism and anti-democratic facts on the grounds.
Mirkine-Guétzévitch urged his readers not to misunderstand the phenomenon. “If in some
countries the constitution does not correspond with political reality,” he explained, this was not
because of the specific failure of particular institutions. It was, rather, “a crisis of the very

principle of democracy.”*°

3.5: The North Atlantic Crisis of Democratic Theory

This crisis did not go unremarked. Just as in the years after World War I commentators
on both sides of the Atlantic had studied and celebrated the rise of new democracies, now, in the
second half of the 1920s, they jointly anatomized these government’s travails.>*® From Moritz
Bonn, publishing in Germany (1925), to Harold Laski, lecturing in North Carolina (1931), books,
pamphlets and lectures on the crisis of modern democratic government poured forth from writers
in Europe and America.

Even individual analyses could reflect the sense of participating in an epochal, global
convergence. In 1927 Nicholas Murray Butler, President of Columbia University, delivered an
address on the occasion of Thomas Jefferson’s birthday to students at the University of Virginia,
stressing the significance and relevance of European events to contemporary understandings of
American law. It analogized the situation of Americans to their counterparts in Europe and
dwelled on the challenge that the rise of Mussolini posed to American constitutionalism. “Shall
we sit still and permit American democracy—I confine my question to ourselves although the
same problem presents itself to the French and the English people—shall we sit still and permit

our American democracy to be riddled by these attacks and complaints and criticisms without

339 Mirkine-Guétzévitch, Les Constitutions de |’Europe Nouvelle, 52-53.

540 For the change in orientation, compare, for example, Bryce, who, as we saw, marveled at the “universal
acceptance of democracy as the normal and natural form of government,” with Barthélemy, “Crise de la
démocratie,” 52, expressing doubts about whether democracy is the necessary end of history.
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action or without reply?” he began his peroration. (The “attacks and complaints and criticisms,”
that Butler mentions are those he attributes to the fascists, and endorses on the basis of what he
takes to be Mussolini’s indisputable success.) “Or,” he went on, “shall we dedicate ourselves to
a new service of constructive interpretation of the great principles which we are not ready to give
up to anybody?” American democracy, Butler proclaimed, needed to be rethought—as it was
then being rethought in France and England—and this mostly as a result of changes to the
government in Italy, an ocean away.*! Four years later, in Vienna, Butler reversed his
performance. Now he lectured the Austrian parliament, in German, about the virtues of
Republicanism and the need for government reforms back home in the United States.>*?

For those like Butler thinking through the crisis of modern democratic government as it
unfolded, it was never just a national tragedy and they did not see themselves as merely national
actors. Local events could only be understood by reference to international developments. And
events transpiring far away had direct consequences for what happened at home.

This was, of course, Daniel Rodgers’s famous age of Atlantic Crossings.>* Theorists and
reformers often understood themselves as part of a shared western world, facing shared
problems. Unsurprisingly, such transnational actors drew on a range of shared sources and ideas
in understanding their experiences and making their arguments. At the level of ideas at least, the
many different national crises were understood through a unified language of democratic decline.

One way to trace the elaboration of this transnational analytic is by looking at the
meetings of international juridical and political societies, where the crisis of democracy was the

order of the day. Consider the discussions held by the Interparliamentary Union, an international

541 Butler, “The New Critics of Democracy,” 194.
542 Butler, “The Republican Form of Government.”
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association for members of national legislative bodies. It debated resolutions on the crisis of
representative assemblies repeatedly throughout the 1920s and ¢30s.>44
The first important discussion took place in 1925, at a meeting of the Union in
Washington.>* There, the Swiss delegate Horace Micheli presented a report in which he laid the
issue out starkly:
It is impossible to deny that there is at this moment a crisis of the parliamentary regime.
This form of government has, for many years, been considered as the nec plus ultra of
liberal institutions, as the system best able, under monarchies as well as republics, to
allow the people through the free choice of its representatives, to exercise a direct
influence over the government. But today parliamentarism is battered from all sides.
Whether one wishes it or not, whether one celebrates it or laments it, it is certain that a
certain discredit attaches today to parliamentarism.>*®
Micheli identified two major causes of the breakdown: political attacks, from the left and right,
and technical governance challenges which led to inefficiencies.
The accuracy of his diagnosis was noted by parliamentary representatives from all around
the world. Micheli’s report was cheered by members from France, Sweden, Columbia, Uruguay,
the United Kingdom, and the United States. No solutions were offered though. Instead it was

thought the problem demanded further study. A follow-up resolution on the evolution of the

parliamentary regime was proposed at the 1928 meeting.>*’ At the next conference—in London

544 See generally, Albers, “Between the Crisis of Democracy and World Parliament.”

345 See Compte Rendu de la XXIII Conférence.

546 See Compte Rendu de la XXIII Conférence, 285 (“Il est impossible de nier qu'il existe actuellement une crise du
régime parlementaire. Cette forme de gouvernement, pendant de longues années, a été considérée comme le nec plus
ultra des institutions libérales, comme le systeme par excellence capable, sous la monarchie comme sous la
république, de permettre au peuple, par le libre choix de ses représentants, d'exercer une influence directe sur le
gouvernement. Aujourd'hui elle est battue en bréche de toutes parts. Qu'on le veuille ou non, qu'on s'en réjouisse ou
qu'on s'en afflige, il est certain qu'un certain discrédit s'attache aujourd'hui au parlementarisme.”)

47 Compte Rendu de la XXV Conférence.
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in 1930— the Union introduced another resolution on the evolution of the parliamentary
regime.>*® In 1932, the Union’s Committee on Political Organization took up the question.’* In
1933, they brought forward a resolution reasserting faith in representative government, and the
Union’s secretary general opined on the purpose of the Union in light of the then-acute crises of
representative assemblies exacerbated by the rise of fascism.>>® The issue remained on the
agenda again in 1934 and 1935.>! And there are related points—about the independence of
members of parliament—discussed at the 1937 meeting t00.3%2

The Interparliamentary Union was typical of the growing transnational sensibility.

Representative assemblies were under threat.

3.6: Carl Schmitt’s Democratic Executive

Similar debates preoccupied a different international society, the Paris-based Institut
International de Droit Public. In 1927, Mirkine-Guétzévitch had responded to the growing
democratic breakdown by pulling together public lawyers and scholars of government from
around the world to found the Institute, a kind of successor to the defunct Institut de Droit

[.353 Tts members counted some of the most penetrating minds and prominent

Internationa
commentators on public law across the North Atlantic, including the German Carl Schmitt, the
French legal scholars Carré de Malberg and Joseph Barthélémy, and the Americans Frank

Goodnow, William Willoughby, Roscoe Pound, and Abbott Lawrence Lowell, among many

others.

548 Compte Rendu de la XXVI Conférence.

549 Compte Rendu de la XXVIII Conférence.

350 Compte Rendu of XXIX Conférence, 148-152.

551 Compte Rendu de la XXX Conférence; Compte Rendu de la XXXI Conférence.

352 Compte Rendu de la XXXII Conférence.

353 On in the IDI, see Koskeniemmi, The Gentle Civilizer of Nations. The IDI and IIDP counted some shared
members and both understood themselves to advance “la conscience juridique du monde civilisée.”
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Its debates reveal a similar loss of faith in representative assemblies. But they also show
how losing faith in congress and parliament did not necessarily mean losing faith in democracy.
Rather, members of the Institute showed how some North Atlantic lawyers and intellectuals
sought to rescue democracy from the failures of parliamentarism. They imagined realizing
popular sovereignty more effectively through alternative democratic mechanisms, especially a
strong national executive.

We see this clearly in the work of that most notorious anti-parliamentarian, the German
jurist Carl Schmitt. Schmitt does not seem to have joined in the most active debate on the crisis
of democracy at the Institute, which took place at its meeting in 1929. But his 1932 pamphlet
Legality and Legitimacy speaks to all the debates major themes.

Schmitt’s pamphlet had both intellectual and immediate political significance—indeed,
its political significance was largely a reflection of its intellectual import. Schmitt must have
drafted the argument sometime between April 12, 1932—the date on which the Prussian
legislature changed electoral laws to allow for the continued “caretaker” rule of the Social

Democrats in Prussia—and that summer.>>*

The timing is important because of what happened
after the Prussian state’s decision: on July 20", the Reich government of Chancellor Franz von
Papen deposed Prussia’s caretaking Social Democratic leaders on the basis of a presidentially
issued emergency decree, the famous Preuflenschlag. That fall, a six-day court case pitted
Germany’s foremost public lawyers against each other to debate the constitutionality of the
decision.

Notoriously the Staatsgerichtshof ultimately upheld the legality of the emergency decree,

giving the Reich government a mostly free hand to intervene in Prussian (and, more generally,

554 In fact, there is a reference to a June 2, 1932 dissolution of Parliament in the piece’s conclusion, although Schmitt
presumably drafted that section after completing the rest of the argument.
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Ldinder) affairs.”>> Schmitt famously represented the Reich in that case. It would be wrong,
however, to read Legality and Legitimacy as nothing more than a lawyer’s pre-emptive brief. It
was, in fact, repeatedly invoked by many parties at the trial including in the Prussian Social
Democrats’ opening remarks against the Reich.>>¢ Tt is not hard to see why: Schmitt’s pamphlet
includes discussions of the specific legitimacy of the Lédnder’s institutions and the need for
democratic governments to be able to take decisive action against anti-democratic forces—the
very actions that the Prussian Social Democrats had taken against the Nazis and part of their

logic for maintaining a caretaker government in the first place.>’

Clearly there are resources in
Legality and Legitimacy to support both sides of the argument.

It is better to take Schmitt’s pamphlet as a study of the particular contradictions of the
German democratic system of his time—or, in words closer to Schmitt’s, as an exploration of the
tension between the way that the state administrative apparatus acted, on the one hand, and the
mode of justification which it relied on, on the other.

For Schmitt, the emergence of modern parliamentary democracy—what he calls the
“legislative state”—marked a decisive break with earlier forms of government legitimation, and
required the development of a new conceptual vocabulary to understand it. The classical
distinctions, he notes, between “state and society, authority and freedom, Rechtstaat and

dictatorship” were simply not so useful for understanding modern states. Schmitt called for a

new language to make sense of new political realities.”® Legality and Legitimacy should be read

555 For a discussion of the case and the Court’s ruling, see Caldwell, Popular Sovereignty and German
Constitutional Law, 164-68. The court did not give the Reich a complete victory. Granting the President power to
intervene under Article 48 § 2, in the face of an emergency, the Court nevertheless recognized some constitutional
limits to the emergency power—in particular Articles 60 & 63’s requirement that the Ldnder be represented in the
Reichsrat. The Court allowed the Reich government to appoint a ruling commissar to administer Prussia, but not to
usurp Prussia’s representation in other Reich bodies. Caldwell, 167.

356 McCormick, “Identifying or Exploiting the Paradoxes of Constitutional Democracy?” xx.

557 Schmitt, Legality and Legitimacy, 13, 34.

338 Schmitt, 6.
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as a contribution to the development of that new language and an exposition of the problems that
language needs to address.

The central problem, for Schmitt, is that the Weimar Constitution—and the legislative
state more generally—seems to rest its legitimacy on a certain set of formal procedures, which,
on closer inspection, turn out to be both self-defeating and self-contradictory.

The self-defeating side first: For Schmitt, the defining feature of a legislative state is the
dominance of the statute. In a legislative state, general rules, announced by a legislature
conforming to a particular procedure, are the valid foundations of state action. State agents are
to act conform to law, which is in turn identifiable on the basis of the process by which it is
made.>® In other words, it tends to turn legitimacy—what Schmitt conceives of as the
compulsory surrendering of the right of resistance>*°—into legality.

From this simple schema, two important corollaries follow. First, the lawmaker must be
supreme. If the law is the highest norm, and if it achieves its authority on the basis of its process,
then that process cannot be undercut.’®! In a parliamentary democracy, though, it is not
immediately clear who the lawmaker is. As a formal, procedural matter, the lawmaker is the
legislature, the representative assembly. But, the German state being a democratic state, that
assembly is in turn supposed to embody the will of the people, who are understood to be the real

562

sovereign.”®* There is supposed to be a close connection between the people and their

representatives, predicated on trust and fellow-feeling, but that is not the sort of thing that can be

339 Schmitt, 4.

360 See Schmitt, 87.
361 Schmitt, 19.

362 Schmitt, 5.
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formally written into the law. As a matter of process, then, the parliament comes to stand for the
direct will of the people, and so to arrogate to itself an absolute supremacy.>%

This takes us to a second corollary, which brings the legislative state to self-defeat. If
parliament is the seat of popular sovereignty, then for parliament to remain legitimate it has to
reflect the actual desires of the people. It must embody the people’s will, not simply the will of a
transient majority. To do this, Schmitt explains, it must guarantee to any idea an “equal chance

for achieving political power’>%*

—or, more accurately, it must allow ideas and factions to bid for
support and reflect that support in parliament.’*> The problem, of course, is that anti-
parliamentary ideas may make powerful bids for support. Those in charge—presumably
committed to parliamentary principles—will be faced with an impossible choice: to be complicit
in their own defeat, or to forget the legitimacy of the equal chance.>®¢

This is the famous problem of antidemocratic democrats and is a version of the question
whether liberal democracy can sustain itself on the basis of its principles alone. If liberal
democracy is self-defeating, then it is no surprise that it may not live up to the challenges of
economic modernity: under the wrong circumstances, it could implode. Such a fear helped
animate the development, by some of Schmitt’s students, of the idea of “militant democracy,”

ultimately borne out in a vision of the post-WWII Federal Republic. To counter self-defeat,

liberal democracy would be made anti-democrat-proof.>¢’

363 Schmitt, 24.

364 Schmitt, 27.

365 Schmitt, 31.

566 Schmitt, 34-35.

567 For the development of the idea of streithare Demokratie as a response to Schmitt and its later implementation in
the Bundesrepublik, see Augustin Simard’s excellent “La raison d’état constitutionnelle: Weimar et la défense de la
démocratie chez les juristes allemands émigrés.” Simard distinguishes three different senses of “militant democracy”
among German jurists after Schmitt: the value-laden “anti-extremism” associated with Gerhard Leibholz, a process-
based “authoritarian democracy” elaborated by Karl Lowenstein, and a version of exceptional executive rule
championed by Carl Friederich. Simard convincingly argues that these three visions are not the same, and only the
first was actually adopted by the FRG.
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But the problem of self-contradiction—Schmitt’s second critique of liberal
parliamentarianism—is more profound. If the liberal state is self-defeating, then, under the
wrong circumstances, it may undermine itself. Militant democracy and value-laden constitutions
might be ways to prevent the wrong circumstances from coming to pass. If they are successful,
then the self-defeating liberal democracy will never actually advance to self-defeat. The threat
can be kept at bay. If, however, liberal democracy is self-contradictory, then these prophylactics
will be necessarily inadequate; liberal democracy simply wil/ destroy itself. It would not be
merely fragile, but fundamentally comprised, and so beyond repair.

For Schmitt, that liberal democracy was self-contradictory derives from its basic
principles of legitimacy. The legislative state, as we saw, is, for Schmitt, inherently neutral. It
seeks to ground its legitimacy only in process, and so remains at a level of generality. But the
act of governing, Schmitt argues, can never be general. Governance occurs in the concrete.
Being in the concrete, there are always decisions to be made, and so sides to be taken. The
opportunity for neutrality disappears. This philosophical critique takes on a particular poignancy
in German democracy because of the structure of the Weimar Constitution. As Schmitt analyzes
it, the Constitution seems to bear the traces of the recognition of the need for this concreteness.
What it lacks, though, is any awareness of the contradiction between the principle of legitimacy
concrete governance demands, and the ostensible foundations of the legislative state.

Schmitt sees this contradiction in three different places. It is most vivid in the “Second
Principal Part of the Weimar Constitution”: the long list of substantial rights that the Constitution
protects. In its second half, it details an elaborate series of particular rights and privileges, which

enjoy Constitutional protection. As Schmitt notes, the very existence of this list undermines the
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value neutrality of the first part of the Constitution.>®® Similarly—and this is the second place of
contradiction—the Constitution includes provisions for the suspension of basic rights and the
issuance of presidential measures to deal with particular problems. (This, of course, would be
the foundation of the presidential decree to suspend the Prussian state that would vaunt Legality
and Legitimacy to political significance.) As a formal matter, these administrative measures
should be something other than statutes.>®® But, in point of fact, the two had been conflated,
undermining the particular legality of the parliamentary state by giving the President the power
to rule without generality, and without statutes.>”°

There is a third contradiction to the Constitution, which is in some ways more
fundamental than the other two, and points towards the self-contradictory foundations of the
legislative state. This is the possibility of a direct appeal to the people. The Weimar
Constitution recognizes the opportunity for the people to participate directly in the making of
laws and governance.’”! Even though the context is limited—referenda mostly, relating to laws
the parliament has considered or refuses to take up—this, Schmitt recognizes, actually introduces
a radically new principle of legitimacy into the operation of the state. In place of the legitimacy
of the statute, founded on legality, we now have a special class of actions that enjoy direct
plebiscitary legitimacy as straight emanations of the will of the people. The problem, here, is
what the recognition of this ultimate source of legitimacy does to the parliament: “[It] is
transformed into a mere intermediary phase of the plebiscitary system.”7? After all, the

parliament was supposed to embody the will of the people. But, in the relevant Articles, the

568 Schmitt, Legality and Legitimacy, 53-57.

569 The very fact that the “special commissioner” has the power to suspend—and not redraft—rights that can only be
changed through duly enacted laws shows that his actions are not law-making. See Schmitt, 72.

370 Schmitt, 69, 73.

371 Schmitt, 60. The relevant Articles of the Weimar Constitution include Articles 73, 74, and 76.

572 Schmitt, Legality and Legitimacy, 61.
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Constitution recognizes that the people can sometimes speak directly. A legitimating fiction
becomes a legal reality. The possibility of a direct appeal to the people highlights that there may
be better procedures for embodying popular sovereignty than the formalism of the legislative
state.

We can now see in what way this third contradiction encapsulates the first two. The
legitimacy of the second part of the Weimar Constitution, with its substantial rights, and of
commissarial rule through presidential decrees ultimately both rely on the sovereignty of the
people and the primacy of their will. It is the “Germanness” of the substantial rights, Schmitt
deduces, coming from the people themselves, that makes the second part of the Constitution
legitimate. And it is the need to preserve the state in times of trouble, which is a way of
protecting the people, that legitimates rule by presidential decree.>”

Ultimately, he concludes, the dominance of the principle of popular sovereignty should
force a reconfiguration of the government in theory, as it already has in practice. Embracing the
need for executive rule and for concrete values the Reich should reorganize into a strict
plebiscitary regime in which a strong president puts questions directly to the people. The people
can answer the question the leader puts to it, endowing the policy, and the leader, with the
democratic legitimacy directly. The ineffective, self-defeating, and self-contradictory legality of
the legislative state would then be simply left behind. Together, the plebiscitary president and
the people—the president in charge and charged by the people, guiding and being guided by the

popular will—will make for a better, more coherent state.>’*

373 Schmitt, 90-91.
574 Schmitt, 90-91.
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3.7: From Schmitt’s Germany to Barthélemy’s France and Lowell’s America

Schmitt’s intervention is usually understood as part of a peculiarly German argument.
Indeed, it focuses in great detail on individual provisions of the Weimar Constitution, and it joins
often and aggressively with other boldfaced names of German Public Law—Rudolf Smend,
Gerhard Anschiitz, Richard Thoma. Of course, there was an important and ongoing German
debate about the questions Schmitt’s essay took up—the legitimacy of democratic rule, the
relationship between the parliament and the people, whether a state’s law-making procedures
should be value-neutral.’”> But, as Augustin Simard had noted, it is easy to get caught up in an
exclusively German account of the development of German legal thought. Weimar’s collapse
came with its own “auto-interpretation” by the involved parties, many of them public lawyers,
and most of them focusing on the Methodenstreit of the 1920s over positivism—over the internal
German debates in which they were engaged.’’® There are good historical reasons why those
accounts have been durable. But elements of the intellectual ferment were shared much more
widely.

As it happens, that transnational network is right on the surface of Schmitt’s text. It
contains many references to and discussions of foreign legal thinkers. Schmitt appeals to
Maurice Hauriou, that “outstanding French public law specialist,” to explain in just what ways
the substantive guarantees in the second part of the Weimar Constitution are so legally
heterogeneous.>”” He invokes Carré de Malberg, “an exceptional author of French public law,”

for the key insight that in a parliamentary democracy, the parliament comes to stand wholly for

575 In a massive literature see in particular Dyzenhaus, Legality and Legitimacy: Carl Schmitt, Hans Kelsen, and
Hermann Heller in Weimar.

576 Simard, “La raison d’Etat constitutionelle,” 165.

577 Schmitt, Legality and Legitimacy, 57. For more on Schmitt’s relationship with Hauriou, see Bates, “Political
Theology and the Nazi State” (citing Schnur, “L’Influence du doyen Maurice Hauriou dans les pays Germaniques”).
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the will of the people.’’® And his unacknowledged borrowings are even more significant.
Malberg’s La Loi, expression de la volonté générale—which preceded the publication of
Legality and Legitimacy by a year and which summed ideas Malberg had been developing for his
whole career—does more than gloss parliamentarianism as popular will; it offers an analysis that
parallels Schmitt’s own in many ways, stressing the primacy of law as the distinctive feature of a
parliamentary state; the distinction between statutory law and executive measures and the need to
keep them separate; and the differences between ordinary law and truly constitutional laws.>”

This should not surprise us. As David Bates has observed, French and German legal
thought drew close to each other for a moment between the two World Wars and Malberg in
particular was deeply versed in German legal thought.’®® Public lawyers in France, in an
ostensibly different political situation, with reportedly different concerns, were taking up related,
parallel questions.

This is well illustrated by Joseph Barthélemy’s famous work on the Crisis of Modern
Democracies. The piece began as a presentation to the Institute 1929. Barthélemy had been one
of the Institute’s charter members in 1927, along with Malberg; Schmitt was part of it too, along
with a host of other German public lawyers. It was not a big group though—the Institute’s
bylaws capped the membership at 90, counting both “associates” and “titular members,” and
they really did hail from all over Europe and the Americas. The Institute commissioned its
members to write reports, which they would then present to the plenary session for discussion.
One of the very first charges was to explore the “crisis of representative and parliamentary

overnment in modern democracies,” a commission Barthélemy took up.>8!
s y

578 Schmitt, Legality and Legitimacy, 24.

579 Carré de Malberg, La Loi, expression de la volonté générale.
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He began by positioning the crisis of modern democracy in historical perspective. For
the past 100 years, he noted, democracy had been on the rise. And yet, all of sudden, it seemed
as if its progress had been stalled. Everywhere, all at once, the crisis of democratic government
was the order of the day. In countries where parliamentarianism had been hoped for, like Russia,
it was now gone; in countries with long traditions of representative rule, like France, there were
complaints about its efficacy.’®? What, Barthélemy wondered, could explain this striking
reversal of fortune?

Barthélemy proceeds to offer a long analysis of the decay of democratic institutions, three
aspects of which resonate strongly with Schmitt’s work. First, for Barthélemy, as for Schmitt,
we need to distinguish the form of the government from its ultimate legitimating principles.
Thus, for Barthélemy, the form of a modern representative democracy—or a liberal democracy,

or a liberal parliament, he uses the terms interchangeably?®?

—is marked by its commitment to (1)
the consent of the majority, (2) the sovereignty of the law under the constitution, and (3) the
predominance of assemblies, by which he means that “the most important acts, having a general
and permanent character and touching on the life of the state must be enacted by elected
assemblies.” But this form is only legitimate because of the content it embodies. The ultimate
legitimation of modern representative governments comes from the fact that they are controlled
by the people and that they seek to realize the people’s will. This, for Barthélemy, is the
defining trait of all democratic regimes.>**

The people cannot rule directly though, for Barthélemy no less than for Schmitt. This

takes us to the second point of commonality in their analyses: for Barthélemy the “crisis of

582 Barthélemy, “Crise de la Démocratie,” 45.
583 Barthélemy, 46.
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modern democracy” within putatively democratic governments is best understood as a crisis of
authority.>®> Modern parliaments, he explains, are not able to rule effectively because they are
hamstrung by the problems of faction and perpetual deliberation. This need not be anything
more than an inefficiency or temporary lock-up, except that no one is in a place to intervene and
unstick the grinding gears as a result of the weakening of executive leadership and the decline of
the political classes. This points us to the need for exceptionally powerful and legitimate agents,
who, at a minimum, can grease and maintain the apparatus of government. As a general matter,
Barthélemy writes, no regime can survive without elites; parliamentary government in particular
demands more: a “true chief” at the top.>%¢

To resolve the plight of liberal democracy, then, the true chief must return. As the
democratic regime cannot live without authority, it must rediscover and reintroduce authority
into its political life.>®” Tt is a not a question of tyranny, or absolute monarchy, or fascist rule—
Barthélemy devotes several sections of his presentation to critiquing fascism. Rather, for him as
for Schmitt, it is a matter of a leader in touch with the spirit of the people. A good Frenchman,
with memories of Napoleon I and III still in mind, Barthélemy prefers a “dictatorship of
persuasion” in the council to the direct election of a popular leader. But even this is not to deny
the democratic validity of Napoleonic rule. As Barthélemy is careful to note, the Napoleonic
regimes were unusual for the way they remained committed to democratic legitimacy via popular

sovereignty even as they consolidated power.>88

85Barthélemy, 114 (“Le parlementarisme actuel souffre d’une crise d’autorité gouvernmentale, d’une crise de
leadership.”).

586 Barthélemy, 116 (“Un régime quelconque meurt s’il n’a pas d’élite. Le régime parlementaire ne peut fonctionner
que si a la téte du gouvernement, il y a véritablement un chef.”).
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The connections with Schmitt and the problems of Weimar legitimacy are many. Both
take similar understandings of the parliamentary state. Both take popular sovereignty as the
horizon and ground of that state’s legitimacy. Both see inadequacies in parliament’s own ability
to rule. And both ultimately understand a strong leader as the solution to the ills of
representative democracy.

The parallelism does reflect some shared political realities. Although the French Third
Republic never had the same “negative majorities” that paralyzed the Reichstag, its parliament
was chronically unstable. Like Weimar, the Third Republic had also been born in military
defeat.>®

But it would be wrong to make too much of this situational parallel. For all French
intellectuals’ democratic doubts, the Revolution had married French national identity to a certain
conception of Republican government. Weimar Germany never enjoyed such a deep connection
between the nation and the democratic state. And of course the peace treaties which created the
republics—that at the end of the Franco-Prussian War, creating the French Third Republic, and
the Great War, creating the German Weimar Republic—bequeathed very different legacies to
their successor states. Those facts alone set up very different sets of intellectual and political
constraints on French and German public law debates, raising doubts about the extent to which
the parallelism might be due to simply shared conditions.

More damning still, some of the very same resonances that Barthélemy’s piece shares
with Schmitt, it shares with a presentation by Abbott Lawrence Lowell of the United States,
President of Harvard University, and another member of the Institute. He too, had been one of

the Institute’s charter members, even a founding member of its directing council. Along with

589 On the parallel need to legitimate an only ambiguously desired democratic state, see Bates, “‘Legitimitéit’ and
‘Leégalité.””
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Barthélemy, he took up the Institute’s initial commission on the crisis of modern democratic
government. And, like Barthélemy, his report stressed the pitfalls of modern parliamentary
practice, and turned to a version of strong individual leadership as a corrective.

For Lowell, the key to understanding the reversal of democratic government’s fortunes
was bound up with the fate and experience of representative assemblies writ large. Regimes that
had had parliaments before or during the Great War, he noted, experienced problems with them
and major calls for reform in the immediate postwar years. They quickly lost interest in
representative democracy. Only in countries that had never known representative assemblies
was democracy still on the march.>*°

This, for Lowell, was perfectly understandable. After all, it was not hard to see the many
vices of parliamentary government. Representative assemblies, he went on, are by construction
representative, and so act to the benefit of those represented. This leads politicians to pursue the
interests of the people who elect them.>! If you believe that the public good is not the sum of
private goods—an axiomatic truth for the Harvard president—then parliamentary design leaves
the public interest unaccounted for.

The challenge for modern democratic government was to find a way to direct the state
towards the public good in spite of the political urge to serve only parochial concerns. How
Lowell envisions doing so draws him very close to Barthélemy and Schmitt, nevermind the
Atlantic between them. There are, Lowell notes, two ways to constrain a representative. One
way is to hold him “politically responsible”—that is, to hold him accountable by and to others.>*?

This is the form of responsibility characteristic of representative assemblies. It is how

390 Lowell, “La Crise des gouvernements representatives et parlementaires dans les démocraties modernes,” 168.
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democratic regimes tend to function, with elected representatives at the mercy of their electors.
But this responsibility towards others is, for Lowell, only one side of the coin and ultimately
ineffective on its own. “All attempts to make [public servants] responsible to the representative
assemblies and to render these, in turn, accountable to the people, every imaginable system of
inspections and reports, every sanction aiming at faults . . . [:] taken all together, they will not
stop either corruption or waste in a people completely bereft of moral principles and the sense of
duty.”? We expect a good representative to fulfill his charge not only when he is watched, but
also when the people are not looking. We need a way to check our public servants when they are
acting on their own. Alongside responsibility towards others, we need to make use of a “moral
responsibility,” a personal accounting.

To exercise this moral responsibility, Lowell believes, is quite simply to act
autocratically. To be morally responsible is to be beyond the supervision of a representative
assembly with its political responsibility. And this, Lowell notes, is just to be an autocrat.>**

Since effective government requires a mixture of political and personal responsibility, a
functioning democracy needs to marry representative assemblies with autocratic rule. There is
nothing “anti-popular” about this, Lowell argues. It is, he goes on, human nature to want to be
led, and a strong leader is an absolute necessity in times of crisis.’>> More to the point, an
autocratic leader can take part in the very same democratic legitimacy that undergirds modern
democratic government. Just look, Lowell concludes, at the President of the United States. The

distrust of representative assemblies in American history has tended to bolster the power of the

393 Lowell, 170 (“Toutes les combinaisons pour les rendre responsables envers les assemblées representatives, et
rendre celles-ci, a leur tour, comptables vis-a-vis du people, tous les systémes imaginables d’inspection et de
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395 Lowell, 174-75.
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executive. The American people have looked to the President where Congress has failed them.
It is his job to act. Besides, the President is elected by the whole nation, and so enjoys an even
greater democratic mandate than the pittling constituencies represented by Congress. The
President’s mandate, however great, is not absolute, of course, since it is guided by and responds
to public opinion. But ultimately, it is the strong president who must realize, through his own
personal responsibility, the will of the people.>”®

Lowell’s argument is full of leaps and logical inconsistencies. But the thrust of his
interpretation is very clear. His presentation includes many of the same elements and concerns
adumbrated by Schmitt and Barthélémy: a suspicion of parliamentarianism and, in particular, its
inability to act in the concrete situation; a celebration of the power of a strong leader and the
special authority he carries; and a celebration of democratic legitimacy and popular sovereignty,
but turned to endorse a set of institutions far from the traditional, neutral, legislative state. The
modern crisis of democratic government meant, for Lowell as for his interlocutors, that the
sovereignty of the law needs to give way to the sovereign people.

This kind of language—this frame of argument—does not seem to have been bound to
any particular national tradition. It was instead a form of reflection cutting across political
contexts and manifesting itself in different debates and theoretical inquiries. It was more specific
than a generalized antiparliamentarianism, but not so tightly knit as to constitute a single school
or a philosophical program. Its exponents were not minor reactionaries against a rising
democratic tide, but well-respected scholars and established publicists. They shared a sensibility,

if not a program.

3% Lowell, 182-84.
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3.8: Progressive Reform, Public Administration, and the Roots of the American
Crisis

Many Americans besides Lowell shared in this general transatlantic turn against
representative assemblies and towards strong, responsible executives. But they tended to come
at it from a more parochial position that the Harvard president.

In the United States, the “masses” had entered politics earlier than in Europe, beginning
perhaps in the 1820s with the rise of Jacksonian democracy. The years before World War I had
seen massive social change, however, which put pressure on existing governing arrangements.
That pressure eventually issued in a crisis of democratic institutions, leading Progressive Era
theorists to begin imagining and building a “New Democracy” beyond representative assemblies
even before the Great War. This was a central task of the publicists, scholars, and policy
entrepreneurs who would develop a new and influential discipline: public administration.

This emerging field cannot be understood apart from the broader world of reform that

397 The forces

took shape in late 19" century America. It was an integral part of Progressivism.
that conspired to create Progressive Era reform are almost too numerous to catalog, and have
been exhaustively documented by other historians.>®® Rapid industrialization and innovative
forms of financialization exacerbated dizzying inequalities of wealth and power, sparking

unrest.’” Meanwhile, mass immigration created new political machines, transforming the way

government looked and operated.®® Old status hierarchies declined and new ones emerged,

397 See Sager et al., A Transatlantic History of Public Administration, ch. 4.1.1.

598 The historiography on Progressivism is immense. For a valuable survey, see Johnston, The Possibilities of
Politics, 97-101. See generally Wiebe, The Search for Order; Rodgers, “In Search of Progressivism.”

399 See Beckert, The Monied Metropolis, 273.

600 See Stave and Stave, Urban Bosses, Machines, and Progressive Reformers (1984); Kahan, “Urban America,” 38-
39.
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leading to a sense of instability among elites.®°! All this combined to expose the weaknesses and

t 602

incapacities of governmen The state was unable to intervene effectively in the nation’s

603

economic and social life to address new ills.”> These failures catalyzed deep conversations

604

about the nature and appropriate shape of a democratic state.”* They spurred, in the famous

words of the historian Richard Hofstadter, “an Age of Reform.”6%

Reformers had many different projects, but institutional redesign was a prominent part of
many of them.®®® Whether they focused on industrial accidents, public health, or housing,
Progressives knew that the state had a starring role to play in meeting the challenges of
modernity.%0

To do so, however, the state would need to be improved. The government Progressives
inherited was old and dysfunctional.®®® It had been designed for simpler times. There was no
question in their minds that the problems the United States faced could only be met with the help
of some kind of government involvement. But to be adequate, government would have to be
remade.®%

How Progressives proposed to remake government hinged on what they believed its

biggest defects were. Some concluded that its fundamental flaws were corruption and

unprofessionalism, which they believed were products of the spoils system. To fight that, they

601 See Hofstadter, The Age of Reform, 135-36.

602 See Rodgers, Atlantic Crossings, 53-54.

603 See Skowronek and Engel, “Introduction.”

604 See Fink, Progressive Intellectuals and the Dilemmas of Democratic Commitment; Merriam, American Political
Ideas, 116 (“The theory of democratic representation itself was widely discussed during this time.”).

605 Hofstadter, The Age of Reform.

606 See Rodgers, 114.

607 On industrial accidents, see Witt, The Accidental Republic, ch. 7; on public health and housing , see Rodgers,
Atlantic Crossings, 114-17, 191-201.

608 See Skowronek and Engel, “Introduction,” 1.

609 See Link, “What Happened to the Progressive Movement in the 1920s?”, 836.
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championed Civil Service Reform.®!® Others located the root cause of state fecklessness in
corporate and party control of elected officials. To address this, they sought to bypass
compromised institutions like the legislature and the party nominating convention in favor of
more “democratic” alternatives, like the referendum and the primary.®!! Still others focused on
the way unelected officials could frustrate social reform. Their solutions revolved around greater
public accountability, enforced through the recall and judicial elections.®!? For every pathology
a muckraker or social scientist could identity, there was a specific solution pushed by a “goo
goo” and her well-meaning allies.

Surprisingly to our modern eyes, these technical, procedural reforms often commanded
powerful political constituencies. Many even became law. The last decades of the 19" and first
decades of the 20" century saw an explosion of experiments in government organization at all

613 Tnstitutional reform was not mere idealism. For Progressive reformers,

levels of the state.
redesigning government was a practical and widely shared tactic for effecting meaningful
change.

One of the reformers’ most common targets was the problem of “irresponsible”
government.®'* For many Progressives, the greatest shortcoming of the American state was its

lack of responsiveness. This was no small thing. To be democratic, state institutions needed to

depend on and respond to the will of the people.®’> In practice they rarely did—and this despite

610 See, e.g., Skowronek, Building a New American State, chs. 3, 6; Shugerman, “The Creation of the Department of
Justice,”; Rohr, Transaction Introduction, Xiii.

611 See Reynolds, The Demise of the American Convention System; Scoseria Katz, “The Lost Promise of Progressive
Formalism.”.

612 See Shugerman, The People’s Courts.

613 See Rodgers, Atlantic Crossings, 52-54, 112-14.

614 See, e.g., Cleveland and Buck, The Budget and Responsible Government. The volume was at the center of a
controversy over the enactment of a federal budget, but the disagreement is irrelevant for our purposes; indeed, all
participants in that debate shared a commitment to creating responsible government. See Tarbert, “Corporate
Lessons for Public Governance,” 579-81.

615 See Cleveland and Buck, The Budget and Responsible Government, 23-25.
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the regular recurrence of elections.®'® This disconnect between the expression of the people’s

will and the actions of their officials risked undermining the state’s basic legitimacy. It also

t.617 618

made for bad governmen It meant that those who ruled did so without accountability.
They were not constrained to realize the common good. When they betrayed the people’s trust,
they suffered no consequences.®’® This is what reformers meant when they said that American
government was “irresponsible.” Their reforms aimed to redesign government machinery to fix
this. 2

The reform discipline of public administration foregrounded concerns like these. Its
devotees were interested in the technical aspects of state building.?! They joined municipal
reform organizations, drafted model statutes, and served on all manner of state commissions.®*?
But they also thought more generally about the problem of ineffective and unaccountable

government, of irresponsibility.?* Often holding Ph.D.’s, they had a philosophical cast of

mind.%?* They wanted not only to change the state but also interpret it.

3.9: Frank Goodnow’s Responsible Government
To advance their twin projects of construction and comprehension, the founding fathers

of public administration developed a new language for analyzing government. At its core was a

616 See Cleveland and Buck, 26.

617 See Taft, “Introduction,” xiii.

618 See Cleveland and Buck, The Budget and Responsible Government, 59-60.

619 See Cleveland and Buck, 392-93.

620 See Cleveland and Buck, 395-96.

621 See generally, Stillman, Creating the American State (offering a biographical survey of leading figures in the
history of public administration).

622 See, e.g., Arnold, Making the Managerial Presidency, 14-15.

623 See Arnold, 16-17.

624 See Arnold, 15.
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distinction imported from European state theory.®?> This was the opposition between politics and
administration.®2¢

The origins of the dichotomy are murky. Scholars have traced its roots deep into the
history of political thought.®” In the United States, some version of the opposition was in use by
civil service reformers as early as the late 19" century.®?® But the account that came to structure
public administration thinking as a field crystalized in Germany in studies by Hegelian scholars
of administrative law like Lorenz von Stein and Rudolf von Gneist.®?° It then came to the United
States through the work of those two giants of the study of public administration, Frank
Goodnow and Woodrow Wilson.53°

Although less famous now, Goodnow was the more influential of the two, at least for the
field.*! A graduate of Columbia Law School, he studied abroad in Paris and Berlin before
returning to Columbia as a professor.%3? He, like many of the other actors described in this
chapter, was part of the Institute, and indeed was one of its charter members. Goodnow is
generally regarded as the first to have offered a modern course in administrative law in the
United States, and was eventually named Columbia’s Eaton Professor of Administrative Law
and Municipal Science.®*3 He is known today as “the founder of the field of administrative law,”

“the father of American administration,” and a pioneer in studies of comparative public law.5**

625 See, e.g., Sager, et. al., A Transatlantic History of Public Administration, ch. 4; Emerson, The Public’s Law, 61-
62; Overeem, The Politics-Administration Dichotomy, 49; Rodgers, Contested Truths, 156-57.

626 See Overeem, The Politics-Administration Dichotomy, 3-4; Roberts, “Demonstrating Neutrality,” 227; cf. Svara,
“The Politics-Administration Dichotomy Model as Aberration.” Note that contemporary scholars of administration
claim to reject the dichotomy. See Overeem, The Politics-Administration Dichotomy, 5; Rosenbloom, “The Politics-
Administration Dichotomy in US Historical Context,” 59; Roberts, Demonstrating Neutrality, 221.

627 See Overeem, The Politics-Administration Dichotomy, ch. 2.

628 See Rosenbloom, “The Politics-Administration Dichotomy in US Historical Context,” 57-58.

629 See Emerson, The Public’s Law, 37.

630 See Emerson, 73-75, 102-105.

31 See Patterson, “Remembering Frank J. Goodnow,” 877.

632 See Tolley, “Goodnow, Frank Johnson.”

633 See Patterson, “Remembering Frank J. Goodnow,” 875.

634 Overeem, The Politics-Administration Dichotomy, 61; Tolley, “Goodnow, Frank Johnson.”
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The great American historian Charles Beard, who had been Goodnow’s student, remarked
frankly that Goodnow was “the first scholar in the United States to recognize the immense
importance of administration in modern society and to sketch the outlines of the field.”%3>

For his work, Goodnow received honorary degrees from Amherst, Brown, Columbia,
Harvard, and Princeton, among other schools, and became the founding president of the
American Political Science Association.®*® But, like most of the public administration reformers
of his era, he was not just an academic. Combining study with practice, he served on many
government committees and civic groups, including President Taft’s Commission on Efficiency

and Economy.%%’

He was an embodiment of Progressive Era reform.

Goodnow expounded his state theory in his most influential and well-known book,
Politics and Administration.%*® The volume, published in 1900, was an instant classic, and
helped structure the developing field of public administration in the United States around the
politics/ administration dichotomy.®%

As Goodnow saw it, government should be understood to serve two functions. The first

was to express the will of the state. This he called politics.**° The second was to implement that

will once it was expressed. This he called administration.®*! As Goodnow explained, “politics

635 Quoted in Haines and Dimock, “Introduction,” vi. On Beard’s relationship to Goodnow, see Beard,
“Administration, a Foundation of Government,” 233.

636 See Tolley, “Goodnow, Frank Johnson,” 632.

637 See Patterson, “Remembering Frank J] Goodnow,” 879.

638 See Haines and Dimock, “Introduction,” xii.

639 Modern commentators have sometimes focused on Woodrow Wilson’s 1887 essay on “The Study of
Administration” as the field’s fountainhead, and the source of the politics/administration dichotomy in the United
States, but I believe this is mistaken. See Overeem, “The Politics-Administration Dichotomy,” 55 (“Historical
research has shown that [Wilson’s] now-famous essay received scant attention in the four or five decades after its
publication. The first scholarly reference to it appeared in Leonard D. White’s 1926 textbook, and until the 1950s
comments on the essay remained scarce.”); Roberts, Demonstrating Neutrality, 274 n.3 (observing that Wilson’s
essay was not canonical at the time it was published or in 1924).

640 See Goodnow, Politics and Administration, 18-19.

641 See Goodnow, 20-22. Goodnow acknowledged his debt to Gneist explicitly. See Goodnow, 5-6. For his debt to
Stein, see Emerson, The Public’s Law, 105 n. 259.
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has to do with the guiding or influencing of governmental policy, while administration has to do
with the execution of that policy.®?

Through politics, societies figure out what they want. In England, this was mostly done
in the Parliament. In the United States, Goodnow pointed to Congress.®** There, through the
process of formulating motions, debating positions, and voting on resolutions, the people’s
representatives precipitated regional preferences into something else. By passing laws, Congress
transmuted inchoate but democratically legitimate public opinion into the authoritative directives
of the will of the state. It helped that will express itself. Once the will of the state had been
expressed, all that was left for government was to implement it.%** This was the problem of
administration.

For the state to avoid paralysis, Goodnow believed that politics and administration
needed to take place in harmony. Politics without administration would be sterile, mere talk.
Administration without politics, on the other hand, would be groundless usurpation.®*® For a
state to operate, politics and administration had to take place together. State will needed to be
expressed clearly and regularly in such a manner that it could be executed. Execution—that is,

administration—needed to be constantly looking to remain within the bounds given it by

politics.546

642 Goodnow, Politics and Administration, 20.

643 See Goodnow, 16-17. (“[In] the American political system . . . the legislature, another governmental organ,
expresses the will of the state in most cases where it has not been expressed in the [Clonstitution.”). Of course, as
Goodnow himself recognized, Congress did not have a monopoly on expressing state will. The President, too, had a
role to play in expressing the will of the state, particularly when it came to working out the details of issues on
which Congress expressed itself in only a general sense, as did other governmental institutions. See Goodnow, 15-
18.

644 Goodnow recognized that problems of implementation were often difficult to extricate from problems of
formulation. Politics and administration could be closely bound together. See, e.g., Goodnow, 10 (“[T]he less
popular the government, the less is the function of executing the will of the state differentiated from the function of
expressing that will.”). Furthermore, institutions that were mostly devoted to politics could have important
administrative responsibilities, and vice versa. See Goodnow, 20-22, 23.

645 See Goodnow, 23-24.

646 See Goodnow, 24.
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To achieve this harmony, Goodnow argued, politics must be subordinated to
administration, or vice versa. One of the two must be clearly in charge.%*” This was not a

t.948 Where such control was

problem, but a constitutive feature of any functioning governmen
not established by law, it would emerge through other institutions.

This, Goodnow believed, is what happened in the United States. American law famously
made no provisions for establishing harmony between politics and administration. The
Constitution itself included no discussion of administration at all. Because the American state
claimed to be democratic, administration should have been subordinated to politics. As
Goodnow explained, “popular government requires that it is the executive authority [that is,
administration] which shall be subordinated to the expressing authority [that is, politics], since
the latter in the nature of things can be made much more representative of the people than can the
executing authority.”®*’ But this is not what happened. In Great Britain, perhaps, Parliament,
the representative political branch, was able to dominate the administration, thanks the doctrine
of Parliamentary supremacy. But not so in the United States or for its Congress. Because of the
“fundamental principle of the separation of powers[, i]t has been impossible for the necessary
control of politics over administration to develop within the formal governmental system. . . .6

The design of the American state had prevented the representative, political branch from

subordinating the others.

647 See Goodnow, 24.

48 See Goodnow, 25 (“That some such relation [of control] must exist between the two ultimate functions of
government [that is, politics and administration] is seen when we examine the political development of any state.”)
649 Goodnow, 24.

639 Goodnow, 25.
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This did not mean that politics and administration were out of harmony in the United
States. Only that the institutions to create that harmony had to emerge outside of the “formal
governmental system.”

And emerge they did. In the United States, Goodnow observed, the integration of
political and administrative action took place through the political parties. These extra-legal,
non-political, non-administrative bodies came to dominate formal political and administrative
authorities.®>! Instead of having politics subordinated to administration, or administration
subordinated to politics, both were subordinated to the parties. Parties thus assumed
responsibility for selecting the staff who would animate government and even the programs they
would pursue. The parties enforced discipline, whether in political bodies or administrative
agencies, and coordinated action across the different parts of government. And it was party
dynamics, more than the formal operations of state machinery, that came to determine what got
done and who did it. In America, according to Goodnow, it is the political parties that create the
harmony between politics and administration that enables the state to act.5>2

Party government is not great. To fill the legal vacuum between politics and

administration, the parties have had to assume huge responsibilities. 5>

They must create unity
across the different branches of government with their disparate election calendars, and do so in
the face of partisan competition. The result is that they are “only partially successful in doing the

work devolved upon them by the American government system,” because of frequent deadlock

and new elections.®>* At the same time, they are relatively permanent, with infrequent changes at

1 See Goodnow, Politics and Administration, 25. See also Goodnow, Principles of Administrative Law, 48.

652 For a modern revival of this argument, see Levinson and Pildes, “Separation of Parties, Not Powers,” 2325-29.
633 See Goodnow, Politics and Administration, 164. (“The parties have had to develop extraordinary strength in
order to be able to bring about harmony in the government.”).

6% Goodnow, 164.
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the top, as the rank and file are hesitant to switch leaders, which might weaken their party’s
position.®>> Most troublingly of all, for a Progressive writing in an age of mass immigration and
political machines, party government meant boss rule.* And bosses were powerfully insulated.
When a party lost the faith of the people, or failed to realize the popular will, there was little
anyone could do. As Goodnow concluded, with characteristic understatement: “The American
political system as at present existing does not thus satisfy the demands of popular government . .
. in as full a measure as is desirable.”®’

Goodnow’s solution was not to end party government but to put it on more responsible
footing. If the party could be made responsive to the will of the people, then the boss would be
made responsive to popular will too. %8 And this would resolve the main problem. Goodnow is
at pains to remind his readers that there is nothing inherently wrong with a boss or boss rule. A
boss is simply “the kind of political leader which the American party system has developed.”>°
The problem, such as it is, is that the boss rules independently of the will of the people.®*® The
boss is irresponsible. The challenge for a certain strain of Progressive public administration
reformers, then, was not to eliminate the boss.®®! Rather, it was to harness his power by placing
him on a democratic foundation.

662

Goodnow is full of specific suggestions for how to do this.°®> More important than his

particular proposals is his general scheme. Parties should be made more democratic through

655 See Goodnow, 165.

656 See Goodnow, 168.

%7 Goodnow, 165-66.

658 See Goodnow, 198.

659 Goodnow, 173.

660 See Goodnow, 173-74.

661 See Goodnow, 258-59.

862 See Goodnow, “Responsibility of Parties and Party Leaders.’
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greater regulation and court involvement.%®® But they should remain strong.** In fact,
government administration should be centralized and beefed up, so that a party in power was
able to exercise real control over the governmental machinery to more fully realize its
program.®®> This way, voters would be able to judge for themselves whether a party it elected
had positive effects on the country, and take appropriate action at the next election.®®
Meanwhile, the simple fact that parties elected to power would now have actual power to realize
their agenda would tend to make them responsible. They would know that voters could and
should hold them accountable for what happened to the country on their watch.

We can say, then, that Goodnowian public administration aimed to draw clear lines of
reporting and accountability. Those who act on behalf of voters should be actually chosen by the
voters. And the voters should have tools to judge, constrain, compel, and remove those they
choose on the basis of their performance.

The role of the president in Goodnow’s scheme is slightly ambiguous. Goodnow would
seem to recognize that a strong executive was a way to achieve the responsible government he
craved. As head of party and head of government, the president could represent the ultimate
fusion of democracy and boss rule. Given the president’s place atop the administrative
hierarchy®®” and Goodnow’s emphasis on administrative centralization as a necessary
precondition for responsible party government,®®® a strong president might even be an

unavoidable part of his plan for making government responsible. At the very least, a

663 See Goodnow, Politics and Administration, 220-23.
664 See Goodnow, vi, 258-59.

665 See Goodnow, 202.

666 See Goodnow, 202.

667 See Goodnow, 118

668 See Goodnow, 258.
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democratically accountable president in charge of adequate government machinery to realize his
program would be a figure of responsible government.

Still, Goodnow stopped short of calling the empowered presidency the royal democratic
road to responsibility. This may have been a simple concession to reality. The presidency, as
Goodnow encountered it, was weak. In his primer on constitutional law, Goodnow remarked
that in the United States, the legislature was the branch with general powers, and the executive,
whether at the federal or state level, exercised “merely [those] powers which have clearly been
given to him by the Constitution.”®® Those powers were not much, at least absent delegations
from Congress.%”° Thus, although the Constitution did recognize that the president was “not . . .
irresponsible,” the constitutional presidency was not a solid foundation for a powerful,
executive-centered regime.®’! Responsibility did the executive little good.

Perhaps the most that can be said, then, is that there were strong elective affinities between
Goodnow’s vision and a kind of presidential democracy, even if Goodnow stopped short of

calling for presidentialism himself.

669 Goodnow, Principles of Constitutional Government, 89. Goodnow acknowledged that the Constitution
enumerates Congress’s powers, as well as the federal executive’s. “But the enumeration in th[e] case [of Congress]
is made for the purpose of securing a distribution of powers, as between the central government and the state
governments, and the words vesting the legislative power of the United States in Congress are significant as
impliedly denying to any other authority the right to exercise them. The Constitution says expressly that ‘all
legislative powers herein granted shall be vested in a Congress of the United States.”” Goodnow, 88 (emphasis as in
original). Thus, with respect to the executive, the “Constitution itself is regarded as a grant of power not otherwise
possessed, rather than as a limitation of power already in existence.” Goodnow, 89.

670 See Goodnow, 92-93. In particular, Goodnow believed that the case law of the time clearly established that the
President did not have a constitutional power to issue regulations, and, at least as of 1916, “no serious attempt has
been made to derive such a power from the general grant to the President of the executive power or from the duty
expressly imposed upon him to see that the laws be faith fully executed.” Goodnow, 93. More generally, Goodnow
remarked, American courts “have held that the general statement that ‘the executive power’ shall be vested in [the
president], has little if any legal effect, and that for the most part [the scope of the Vesting Clause] is to be explained
by the powers which are later specifically mentioned.” Goodnow, 88-89.

671 Goodnow, 95.
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3.10: Woodrow Wilson’s Responsible President

Woodrow Wilson was not so shy. The only figure in Progressive state theory to rival
Goodnow, he was explicit in his celebration of the executive as a solution to the same difficulties
Goodnow deplored, and for similar reasons.

Wilson’s place within the history of public administration is complex.®’? Although
initially trained as a lawyer, he turned away from legal practice early, and became a student of
government.®’? He earned his doctorate at Johns Hopkins and led a successful academic career

before entering politics.®’*

While his influence as a scholar has sometimes been exaggerated, it
was significant, and he and Goodnow are widely regarded together as the two founders of the
field of public administration in the United States.’> They shared a similar approach and
influences. And they wrote in response to similar concerns.

The problem of irresponsible government was, for Wilson as well, a central
preoccupation. He developed this theme starting with his early academic work, and explored it
forcefully in his graduate school dissertation, Congressional Government.%’® “Power and strict
accountability for its use,” he there explained, “are the essential constituents of good
government.”®’” For government to work well, Wilson believed, its officers must be imbued

with “[a] sense of highest responsibility, a dignifying and elevating sense of being trusted,

together with a consciousness of being in an official station so conspicuous that no faithful

672 The secondary literature on Wilson’s influence on public administration is enormous. See, canonically, Rabin
and Bowman, eds., Politics and Administration: Woodrow Wilson and American Public Administration.

673 On Wilson’s legal training and its effect (or lack thereof) on his future work, see Weinberger, “Judicializing
International Relations,” 46-47 (unpublished manuscript on file with author); see also Grzybowski, “Woodrow
Wilson on Law, State and Society,” 808-09.

674 See Ambrosius, “Wilson, Woodrow.”

675 See, e.g., Rohr, To Run a Constitution, 56; Overeem, The Politics-Administration Dichotomy, 18, 54. On the
extent to which Wilson’s influence has been exaggerated, see above; but see Stillman II, “Woodrow Wilson and the
Study of Administration,” 87-88 (documenting Wilson’s influence as a teacher of administration).

676 See Sargentich, “The Limits of the Parliamentary Critique of the Separation of Powers,” 684-86.

77 Wilson, Congressional Government, 284. Emphasis as in original.
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discharge of duty can go unacknowledged and unrewarded, and no breach of trust undiscovered
and unpunished. . . .”*”® Government officials needed authority to act. But they also needed to
feel acutely the trust of which they were the keepers. Only the knowledge that they were under
constant scrutiny would awaken in them the proper attitude toward their office.

Wilson did not count on internal checks alone, however. To produce responsible
government, he paired officials’ internal self-policing with the discipline of the public will. “The
best rulers are always those to whom great power is intrusted [sic] in such a manner as to make
them feel that they will surely be abundantly honored and recompensed for a just and patriotic
use of it.”*7° And rulers must “know that nothing can shield them from full retribution for every
abuse of [their power].”®8" State officials needed to understand that they would suffer if they
abused their office. Bad representatives needed to lose elections; corrupt ones should fare worse.

This is where the federal government’s structure presented a problem. Its configuration
made it difficult for the public to exercise any disciplinary function at all. Because of the way it
was organized, “[n]obody stands sponsor for the policy of the government.” “A dozen men
originate it; a dozen compromises twist and alter it; a dozen offices whose names are scarcely
known outside of Washington put it into execution.”®®! As a result, it was impossible for the
public to know who actually made the laws. Even if the people had wanted to hold their rulers
accountable, they could not. They would not know who should be the object of their censure or

admiration. No one assumed responsibility.

678 Wilson, 284.

79 Wilson, 284.

680 Wilson, 284.

681 Wilson, 318. This was not a minor defect. It is the problem to which Wilson is “constantly recurring; to which I
recur again and again because every examination of the system [of U.S. government], at whatsoever point begun,
leads inevitably to it as to a central secret. It is the defect which interprets all the rest. . . .” Wilson, 319.
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This absence of responsibility created a double problem. Because the people could not
know who was responsible for good or bad policies, they could not reward good representatives
or punish bad ones. Irresponsibility eliminated the people’s external checking power. But this
governmental confusion also undermined officials’ own internal self-regulation. Officials knew
that the people could not hold anyone responsible for the state’s policy. As a result, they knew
that their conduct was insulated from public evaluation. The structure of the government kept
them from developing the proper attitude towards their office. Government irresponsibility thus
undermined the state’s internal checks as well. It put the government beyond accountability
from within and without.

In the 1880s, Wilson may have thought that a British parliamentary cabinet government
was the best hope for addressing these concerns and making the federal state “responsible.”®8?
But in the next decades, Progressives further lost faith in the efficacy of representative
assemblies, and took inspiration from strong executive leadership instead.’®* Wilson followed
suit. By the time he delivered the George Blumenthal lectures at Columbia, in 1907, he had
decisively switched his hopes to the presidency.®%*

The president, Wilson recognized, was not like other government officials. He had a
“conspicuous position,” that, by its very nature, tended to make him responsible, even in the
then-existing “irresponsible” federal state. It was simply a “fact that opinion will hold him

responsible.”®®> This was particularly true with respect to the appointments he made, but really

682 See., e.g. Wilson, vi; Stillman II, Woodrow Wilson and the Study of Administration, 585.

683 See Merriam, American Political Ideas, 107, 127; Sargentlich, The Limits of the Parliamentary Critique of the
Separation of Powers, 691-92.

684 He likely changed his mind even earlier. As he famously acknowledged in the preface to the fifteenth edition of
Congressional Government, published in 1900. By then the work had already become dated and the rise of the
executive risked putting it “hopelessly out of date.” See Wilson, “Preface to Fifteenth Edition”; see also Brownlow,
“Woodrow Wilson and Public Administration,” 78; Levinson and Pildes, “Separation of Parties, Not Powers,” 2327
n. 57.

85 Wilson, Constitutional Government, 215.
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applied more generally to everything the president did. %8¢ Although the organization of
American government had undermined the dual pillars of responsibility for most officials, it had
not affected the president at all.

Rather, the reverse was true. Wilson’s analysis suggested that the design of the American
state made the president unusually subject to the forces that create responsibility. The president,

7687 He was, then,

Wilson argued, was the only political actor “for whom the whole nation votes.
directly subject to the sanction of the public will. And this check was not stymied by the
confusions and divisions that frustrated the public’s attempts to hold other officials accountable.
With other officials, there might be questions about who stood sponsor for the government’s
policy, or which of a dozen different people the public should choose to reward or punish. Not
so with the president. The president was the great “political spokesman” for the country; his was
“the only national voice in affairs.”®® For better or worse, the president stood at the top, alone.
He presented himself as a concrete and visible subject on whom the people could focus their
judgment.

As a consequence, the president would be subject to the dual forces creating
responsibility. He would bear the external scrutiny of the public’s will. And knowing himself
subject to that surveillance, he would internalize the people’s judgment.®’

This necessary presidential responsibility created the possibility of a more responsible

federal government as a whole. A responsible president could be the foundation on which to

886 Tn discussing the possibility that the president might become a “national boss” using his patronage power to
reward cronies at the expense of good government, Wilson observed that “the president’s appointments are public,
and he alone by constitutional assignment is responsible for them. Such open responsibility sobers and restrains
even where principle is lacking.” Wilson, Constitutional Government, 215.

%87 Wilson, 67.

88 Wilson, 68.

689 There is much more to say about Wilson’s conception of the presidency, in particular, the president’s role as
creator of public opinion. See, e.g., Wilson, 68. See also Dearborn, “The ‘Two Mr. Wilsons’”’; Skowronek, “The
Reassociation of Ideas and Purposes.”
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erect an entire, accountable state. The problem of irresponsible government was really just the
problem of government action and decision-making by irresponsible officials. It was the fact
that most government officials were not accountable that made government itself irresponsible.
But the president, Wilson believed, was accountable. He was responsible by design. The sphere
of government that he operated, then, was not irresponsible, since it was animated by a
responsible official. The more fully the president dominated that sphere of activity, the more
responsible would be the actions that happened within it. Government irresponsibility could thus
be solved by shifting government more fully to the president’s control. The president could
make government more responsible. He just needed more authority over government action and
decision-making.

As it happens, Wilson believed that much of the government was already in the
president’s hands theoretically. A modern president, Wilson remarked, “cannot escape being the
leader of his party . . . because he is at once the choice of the party and of the nation.”**® He
should therefore have enjoyed a significant ability to coordinate across the different branches of
government through the party apparatus. At the same time, Wilson thought that what executive
authority the federal government had was already formally “consolidat[ed] . . . under the
authority of the President.”®! This should have given him the tools to set the machinery of state
in motion. Taken together, these two attributes could have made the president a figure of not
inconsiderable power. He should have had the ability to formulate an agenda, advance it across

the varied institutions of government, and even mobilize the state to implement it.

990 Wilson, Constitutional Government, 67.

81 Wilson, 206; see also Wilson, 205 (observing that “everyone subordinate to the president is appointed by him and
responsible to him, both legally and politically” and that “[h]e can control the personnel and the action of the whole
of the great ‘department’ of government of which he is the head).

177



The actual practice of government, however, left the president diminished, even
ineffectual. For one thing, not all presidents embraced their job as party leaders. Wilson felt that

92 Even when a president could lead his party

parties often got the better of their putative heads.
well, the structure of the state could hamper him. “The way in which the several branches of the
federal government have been separately organized and given efficiency in the discharge of their
own functions,” Wilson complained, “has only emphasized their separation and jealous

independence.”®”3

The separation of powers frustrated the attempts of even the most competent
executive.

This left Wilson in near despair. In his judgment, the state was simply “not to be driven,
and there is no machinery of which the Constitution knows anything by which [the government]

29694

canbe led . .. The problem was fundamental. To realize government responsibility

through an effectively empowered president, the state itself would have to be redesigned.
3.11: Coda: Responsible Executive Administration Below the Presidency

Wilson’s lament did not fall on deaf ears. The national government may have appeared
intractable. But American federalism created targets of opportunity, which reformers went after
with abandon. Throughout the Progressive Era, Wilson and Goodnow’s fellow travelers sought
to redesign government along the lines that they had indicated, though most of their experiments
took place below the national level. Repeatedly, they concentrated power in executives in order
to create responsible government.

Many cities, for example, underwent fundamental reorganizations, in the hopes of

making them more efficient and accountable. Inspired by Progressive critiques of traditional

92 Wilson, 69.
993 Wilson, 206.
94 Wilson, 206.
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principles of American governance, reformers redrafted city charters to eliminate divided power,
which in turn diffused responsibility. Some turned to city managers to run day-to-day
operations, diminishing the importance party electoral competitions. Others, especially in big
cities, endowed elected mayors with unprecedented new powers, undermining at a stroke local
bureaucracies and petty officials. Through commission government and mayor-council plans,
municipalities reorganized to make themselves more “responsible,” which usually meant
empowering some kind of city executive.®?

State-level reforms were just as significant, and similarly executive-focused. Several
states experienced complete reorganizations, including Virginia, Maine, and Illinois.®*® The
reorganization of New York State was especially noteworthy. As early as 1915, the New York
Bureau of Municipal Research had championed state government reorganization as a
precondition for tackling the new social problems caused by industrial capitalism. At the center
of its reform efforts was the state’s executive. As the writer Robert Caro observed, “[t]he Bureau
had become convinced that it was th[e] lodging of administrative power in the Legislature rather
than Governor that . . . explained the utter failure of twenty years of effort by a succession of
liberal Governors . . . to increase the involvement of the state with the new needs of its
people.”®7
The Bureau’s proposed solution was “to get power into the hands of the executive.”®*® Tts

768-page report on Government of the State of New York documented the myriad failures of New

York State’s administration and championed a stronger governor to address them.®® Four years

%95 For a near contemporaneous assessment of these trends, see Merriam, American Political Ideas, 110, 135-37.
96 See generally Garnett, Reorganizing State Government;, Buck, Reorganization of State Governments in the
United States; Lipson, The American Governor from Figurehead to Leader.

7 Caro, The Power Broker, 97; see also Dahlberg, The New York Bureau of Municipal Research.

%98 Caro, The Power Broker, 97.

699 See Caro, 97.
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later, that report became the foundation for the recommendations of New York Governor Al
Smith’s Reconstruction Commission, chartered to advise him on reorganizing New York
State.”® Tt, in turn, proposed several concrete, far-reaching changes to New York’s
constitutional and statutory laws designed to empower the state’s executive branch, including
consolidating agencies, strengthening the governor’s powers of appointment and removal,
lengthening the governor’s term in office, and erecting an executive-driven budgeting process.”®!
Most of these proposals became law over the course of the next thirteen years.”> Walter
Lippmann thought it “one of the greatest achievements in modern American politics.”’ Tt
turned Smith into one of the most powerful and effective state executives in the country.”®* This
made New York, in the eyes of reformers, “the best-governed [state] in the Union. . . .”7%

Not all reorganization schemes passed. But some that failed illuminate just how far
reformers were ready to go in transforming the state to pursue “responsibility.” For example, in
Massachusetts, in the late 1910s, a series of radical reorganization plans were mooted before the
legislature, investigatory committees, and ultimately a constitutional convention.”’ One of the
most extreme proposals came from Frederick Cleveland, a grandee of Progressive Era public
administration reform, the Bureau’s director, and a colleague of Goodnow’s from the Taft

Committee on Efficiency and Economy.”?’

700 See Caro, 104.

701 See Caro, 106.

702 See Caro, 260.

703 Caro, 261 (quoting Walter Lippmann).

704 His success in New York would be instrumental to his rising national presence and help secure him the
Democratic Party nomination in 1928. See generally Warner, The Happy Warrior.

795 Caro, The Power Broker, 261 (quoting Oscar Handlin).

706 See Karl, Executive Reorganization, 160-61.

07 See Arnold, Making the Managerial Presidency, 14-15.
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To make the state responsible, Cleveland championed a complete reorganization of the
lawmaking process.”®® Policy-making, he advised, should be reoriented around the axis of an
executive budget, which should not simply account for ongoing government expenditures, but
embody concrete, pro-active projects that the governor hoped to use the state to undertake.”®® In
his proposed reform, the governor would put together an initial draft budget on his own, which
would be presented to the legislature for debate and a vote. Were it not to pass, the whole
government could be dissolved and new elections called.”!® In this way, a direct connection
would be established between voters, elected officials, and a functional, implementable policy
plan.

Cleveland’s proposal did not pass, but it was debated fully and seriously.”!! And when
the United States government adopted its own executive budget not a half-decade later, it learned
from the Massachusetts experience and heard testimony from Cleveland himself.”!?

Radical ideas for reform like Cleveland’s were not marginal, even though they proposed a
complete transformation of American government. They were part of a broader world of
government reform and reorganization in the early years of the twentieth century. And at the
core of many of these proposals was empowering the executive.’!?

Promoting executive power was thus an early 20" century commonplace. Reforms that

empowered executives proliferated at the local and state level. And the idea that executive

708 See Gulick, Evolution of the Budget in Massachusetts, 134.

709 See Karl, Executive Reorganization, at 158.

"0 See Gulick, Evolution of the Budget in Massachusetts, 131-34.

"1 See Karl, Executive Reorganization, 161.

712 See Karl, 163.

13 For the centrality of executive empowerment to state reorganization efforts, see Karl, 157-160; Garnett,
Reorganizing State Government. As Peri Arnold, a leading scholar of the history of public administration, has
remarked, the post-WWI years saw a “reorganization vogue” which was “overwhelmingly pro-executive.” Armold,
Making the Managerial Presidency, 62.
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power should be strengthened as a way of making government responsible was central to the
emerging discipline of public administration.

The interwar crisis of democratic theory would powerfully invigorate these early reform
efforts. The sense that democracy in the North Atlantic was in trouble would make reform seem
urgent. And the breakdown of faith in representative assemblies would make responsible
government through the president seem even more attractive. That appeal, and the idea’s

elaboration in law and in theory, is what we turn to next.
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Chapter 4: Presidentialism in One Country

The New Normalcy, in Theory and Law

The last chapter argued that European public law thinking in the aftermath of World War
I drew from an emerging anti-parliamentarian international sensibility, which was itself a
product of the crisis of democracy. American thinkers, like Lowell and Butler, were part of this
international community of discourse. Some of them could be as illiberal and anti-
parliamentarian as their European peers.

American participation in the global crisis of democracy did not end there though.

714 1t was

Americans suffered their own, parallel democratic disillusionment in the same years.
never as extreme, and its etiology is more complex. Crucially, as the last chapter noted, it first
flowered before the war. At the end of the nineteenth and beginning of the twentieth century,
American Progressives raised a series of powerful objections to representative democracy as
practiced in the United States—to its individualism, its divisiveness, and its inefficiency. They
had argued that their inherited regime was fundamentally ill-suited to the conditions of economic
modernity, and advanced reform alternatives, championing the will of the people against the
corruptions of partisanship and the interests.

According to the standard story, this reformist impulse quieted after WWI. For whatever
reason—wartime nationalism, the realization of some Progressive institutional reforms during
the war, the exhaustion of Progressive ideals after Woodrow Wilson’s ostensibly Progressive
presidency—Progressives’ oppositional vigor did not immediately carry forward to the world

after the war.’!?

"4 Purcell, The Crisis of Democratic Theory.
15 The problem of what happened to Progressivism after World Ward 1 and into the 1920s helped frame much of the
historiography of a prior generation. Compare, for example, Leuchtenburg, The Perils of Prosperity, 1914-1932,
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This account, though canonical, is slightly misleading. In fact, the war deepened
Progressives’ critique of democracy, far beyond the public law thinkers who participated in
debates at the Institut International de Droit Public. Recent scholarship has shown how the war
fundamentally changed Americans’ relationship to the state and refigured American
democracy.’”'® In the realm of democratic theory and the law of presidential administration, the
years during and after World War I were pivotal.

This chapter reconstructs this remarkable transformation. It begins by reconstructing and
situating the famed Lippmann-Dewey debate in light of the experience of the War. It then
extends the debate into Felix Frankfurter’s 1930 The Public and Its Government, which it reads
as offering a way out of the debate’s impasse. Frankfurter, the chapter shows, offered
administration as a way out from the democratic aporias of Dewey’s response to Lippmann.

As it happens, this idea was already circulating in the law. Four years before, once
President and then Chief Justice William Howard Taft released the Supreme Court’s opinion in
Mpyers v. United States, a case which overturned the nineteenth century law of the weak
president. In its place, it asserted a relatively broad constitutional authority for the executive to
control administrative action in order to realize responsible democratic government. The chapter
closes with a close reading of Myers, showing how it broke with precedent to write this new
theory of responsible executive government—what we can think of as the Progressive Era theory

of the president—into law.

which argued that the Progressive movement divided on and foundered over the question of entering the Great War,
with Link, “What Happened to the Progressive Movement in the 1920s?” suggesting that arguments like
Leuchtenburg’s are overbroad. The current consensus sees the 1920s as a time in which Progressive ideas continued
to matter, but were less influential and strident. McGirr, “The Interwar Years,” 127.

716 See, for example, Capozzola, Uncle Sam Wants You; Kessler, “Arsenal of Democracy,” (unpublished
manuscript).
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4.1: Walter Lippmann’s Democratic Disillusionment

We can track the consequences of the war for American intellectual history by looking
anew at the celebrated debate sparked by the work of Walter Lippmann.”’!” A brilliant young
journalist, Lippmann had been at the cutting edge of philosophy and political thought during his
undergraduate years at Harvard, where he became a close friend of William James and a favorite
of George Santayana. He established his own place in Progressive political thinking early, with
the publication of A4 Preface to Politics just before the outbreak of the war. The book would land
him a job, at just twenty-four, as one of the founding writers of Herbert Croly’s Progressive
organ, The New Republic. Lippmann started his career with éclat, as a young Progressive
firebrand.”!®

The Great War gave his life and thought a decisive inflection. Like many other
Progressive intellectuals, Lippmann had long sought ways to put his thought to work through
government programs. He dreamed of directly affecting policy.”!® This ambition was reinforced
by a fervent nationalism, one shared by others in the circle of writers at The New Republic.
When Congress brought the country into war, Lippmann felt called to Washington. He took
leave from the magazine and entered wartime service.

What Lippmann did for the government sharpened his thinking about democracy. Over
the course of the war he served in a number of roles, many of them related to research and

writing. Famously, he drafted some of President Wilson’s early statements on the peace and

17 Recent scholarship, especially in communications studies, has sought to challenge the very notion of a
“Lippmann-Dewey debate.” As I explain below, I find these arguments unpersuasive. The debate does need to be
recontextualized, however, particularly in light of the writings of Lippmann’s friend, Felix Frankfurter.

"8 Steel, Walter Lippmann and the American Century. For Lippmann’s career at Harvard, and the importance of 4
Preface to Politics for his hiring at The New Republic, see Steel, 12-22, 58-63.

"% He had, for instance helped draft the labor platform for Teddy Roosevelt’s unconsummated run for President in
1916.
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staffed a commission to help think through what would become the “Fourteen Points.”’?* His
intellectual development was most profoundly shaped by his last wartime assignment. As the
war reached its end, Lippmann joined the Inter-Allied Propaganda Board in London as a
propagandist. His job was to help spread the word about Wilson’s vision for the peace.”?!

At the Propaganda Board Lippmann received a different kind of education from the one
he had received at Harvard. The post gave him first-hand experience with crafting public
messaging to manipulate public sentiment. It afforded him an unobstructed view into George
Creel’s notorious Committee on Public Information, the cradle of modern political
communication. And it took him to Paris for the fall of 1918, where he witnessed up close the
journalistic chaos and public misinformation that surrounded the negotiation of the Treaty of
Versailles.”??

This war-work left him wary about the way information functioned in modern society.
Even before his time in propaganda, Lippmann had been struck by the limitations of men in the
face of the complexities of the modern world. While working on Wilson’s peace aims,
Lippmann and his team had been stymied by missing documents and outdated findings. But at
least there they had had access to top scholars and the resources of American Geographical
Society. More importantly, their research was confidential. They had the opportunity to develop

and refine their conclusions before accidentally spreading mistaken information. More than that,

they could explain in detail the exact level of their confidence when it did come time to share

720 Steel, Walter Lippmann and the American Century, 126-41.

721 Steel, 142.

722 Steel, 144-52. In Steel’s judgment, it was “[f]rom those discouraging weeks [in Paris during the peace
negotiations that] came, four years later, Lippmann’s great work on public opinion and his inquiry into the effect of
propaganda on democracy itself.” Steel, 152.
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their results. Because he operated in a closed world of experts, Lippmann could be sure to be
understood. Technical caveats were not a problem.’??

The Paris Peace Conference suffered from worse deficiencies and fewer protections. The
treaty was to decide the fates of millions of people. And yet, Lippmann believed, the negotiators
themselves understood little. Worse still, they were forced to negotiate in the glare of the
world’s press, which made probity impossible. “Every dinner table, every lobby, almost every
special interview, every subordinate delegate, every expert adviser was a focus of intrigue and
bluster and manufactured rumor. . . . The newspaper correspondents, struggling with this elusive
and all-pervading chaos, were squeezed between the appetite of their readers for news and the
desire of the men with whom the decisions rested not to throw the unconcluded negotiations into
this cyclone of distortion.””?* The combination was deadly. There was no space for reasoned
consideration of difficult issues. The uninformed mass, swayed by inaccurate reports, pressed in
at every opening.

The experience sapped whatever confidence Lippmann had in democratic publics. From
his own propagandizing and his observation of Creel’s, Lippmann knew that people could be
swayed and manipulated. This connected with his college studies in philosophy and psychology,
which had attuned him to the central place of the irrational in the human psyche.”?> When man’s
irrational psyche connected with the failure to propagandize effectively, disaster ensued.

Government, if reliant on the public, could experience a pathological breakdown.

23 Steel, 129-31.

724 Lippmann, “The Peace Conference,” 710-711, quoted in Steel, 152.

725 This was a major theme of his early work. See, for example, Walter Lippmann, A4 Preface to Politics, chs. 6-7.
Other historians have stressed the significance of psychological studies of the unconscious and crowds, especially
the work of Freud and Gustave Lebon, in leading to an erosion of faith in the rational capacities of individual
citizens, and so classical conceptions of democracy. See, in particular, Nash, The Nervous Generation, 55-67, and
Purcell, The Crisis of Democratic Theory, ch. 9. This is not an inaccurate way to think about Lippmann. It is,
however, incomplete. As we will see, his critique of representative assemblies is ultimately more fundamental—
about concepts, not capacities.
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4.2: Lippmann’s Critique of the Omnicompetent Citizen

Lippmann elaborated these thoughts into a full-throated critique of contemporary
democratic theory in the years after the war. It reached its mature exposition in his controversial
but celebrated The Phantom Public. Lippmann’s premise derived directly from his experiences
and observations as a professional war manipulator. The people, he had learned there, were easy
to shape. “The making of one general will out of a multitude of general wishes is not a Hegelian
mystery, as so many social philosophers have imagined, but an art well known to leaders,
politicians and steering committees.”’?¢ Public opinion did not speak unformed. It was shaped.
As Lippmann had argued in an earlier book, talented propagandists had only to connect their
arguments to the right symbols to “manufacture consent.” There was even a technique to it.”?’
Creating the general will out of citizens’ feelings was one of the responsibilities of the talented
leader. Far from constraining government, public opinion was brought into being by governing
elites.

That governments could create “popular will” revealed something profound about the
nature of the democratic citizen. He was much less competent than traditional democratic theory
made him out to be. According to accepted theories of democracy, ordinary citizens were
supposed to be informed about the affairs of the day and express their opinions on them through
voting. But, as Lippmann knew, ordinary citizens were not in a position to have good opinions
about most things. For starters, living in a national community, they would not be informed
about most matters through their own direct experience. To form their opinions, then, they
would have to rely on the experiences of others. In other words, they would have to read the

news. And yet the newspapers were not necessarily reliable or well informed. The well-

726 1ippmann, The Phantom Public, 37.
27 Lippmann, The Phantom Public, 37-38. See also Lippmann, Public Opinion, chs. 13-14.
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meaning citizen was at a hopeless disadvantage right from the start. Even if he wanted to have
an opinion on the important questions of the day, he might not be able to generate a true one.
And because he would have no direct experience of most of the questions on which he would
have to opine, he would never even know enough to learn of his mistake.

This epistemological incapacity was only the first of many misprisions. Suppose,
Lippmann went on, there were a citizen guaranteed access to accurate newspapers. This would
not make it any more possible for that democratic citizen to fulfill his minimal responsibilities of
being informed and casting a ballot. “For the man does not live who can read all the reports that
drift across his doorstep or all the dispatches in his newspaper.”’?® The modern world produced
just too much information, what “with morning newspapers published in the evening and
evening newspapers in the morning, with October magazines in September, with the movies and
the radio.”””® An ordinary person had better things to do than try to keep his head above the
flood. And, Lippmann went on, he was right not to try. Because suppose by some miracle he
could. Suppose for a moment there were a nearly professional citizen, who kept up with all the
news, and whose newspapers were always accurate. This colossus of civic virtue would have, at
most, “general information” about a wide generality of topics. And that, alas, “is altogether too
general for intellectual decency.””* In a complex world full of technical problems, the
information one can learn in the newspapers will not be enough to allow one to govern.

The actor at the core of traditional democratic theory, then, was a fiction. The “ideal
democratic citizen, omnicompetent and sovereign” could not be.”*! Maybe, once upon time, in

an idealized world of small communities, there were some people who could keep up with the

28 Lippmann, Phantom Public, 33.
29 Lippmann, 34,

730 1 ippmann, 34,

31 Lippmann, 24-25.
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demands imposed by traditional democratic theory some of the time. But in an era after
industrialization, with the rise of complexity in government and social life and a world of rapid
change and unknown futures, it was no longer a realistic possibility.”*?

Luckily, modern democracies did not in fact require citizens to be omnicompetent. The
fiction concealed the actual operations of most putatively democratic governments. American
democracy, Lippmann observed, functioned fine, even though most citizens did not believe they
had a share in running the state or had even bothered to cast a ballot in the last election.”*? The
real truth was that, in modern democratic government, the people did not have a regular, direct
part in their own rule. “Government, in the long intervals between elections, is carried on by
politicians, officeholders and influential men who make settlements with other politicians,
officeholders and influential men.””** They—not the citizens—were the ones who had real
reason to stay informed about the affairs of state. The professionals had the time to learn about
them. They were the ones who, by virtue of their position and resources, were able to have
opinions about the matters of government. Indeed, for them, unlike for citizens-at-large,
opinions would be based on direct knowledge, as opposed to indirect newspaper reports, since
they were directly involved in the matters in question. Government was a problem for governing
elites. The public barely figured.

This did not mean that the public had no role to play in democratic government though.
In fact, the public had a crucial role. “[W]hat the public does is not to express its opinions,”

Lippmann reminded his readers.”>> That was one of the fictions of traditional democratic theory

that he tried to puncture. And it was, as we just saw, actually a job for the professional

732 On the root causes of the impossibility of the ideal democratic citizen, see Lippmann, 13-25.
733 Lippmann, 3-7.
734 Lippmann, 31.
735 Lippmann, 51.
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politicians and industry lobbyists and the rest of the governing elites. No, the job of the public
was not to express its opinions, but “to align itself for or against a proposal.” In practice, this
usually meant “support[ing] or oppos[ing] the individuals who actually govern.”’3

This public approbation was necessary for two closely related reasons. First, it was the
foundation of the state’s legitimacy and stability. Elections, Lippmann argued, were needed to
“find[] a place in civilized society for the force which resides in the weight of numbers.””?” The
power of large numbers of people was a simple fact of social life. It needed to be accounted for.
When a majority of people wanted something, they would find a way of getting it. Historically,
they resorted to violence. Voting was a different way of channeling that urge. The ballot,
Lippmann quipped, “was a civilized substitute for a bullet.””3® Tt created a way of reconciling
folks to the established order without have to subjugate them by military force. The majority
gets its victory—its preferred candidates, its chosen state—without having to kill its opponents.
The minority faces defeat without having to die.

When the public acts this way, it does settle a certain set of controversies. And this, for
Lippmann, is the second fundamental role that the public plays. Most of the time, disagreements
and controversies can be settled by the professional politicians whose job it is to work them
through. But sometimes, as when an election puts the choice of rulers back up, the interested
parties are unable to settle their differences. Perhaps a given way of doing things has broken
down, and so there is a tension between the old and the new. Or perhaps a new, apparently

insoluble situation has emerged, and there is a question about who should be in charge of

tackling it. These situations can be understood as moments when the established order has failed

736 Lippmann, 51-52.
37 Lippmann, 48.
738 Lippmann, 49.
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for some reason. And this is what the public deals with. The public “has to deal only with the
failures.””3* Someone needs to step in and empower an agent “to compose the crisis.”’*" In the
absence of anyone else, that someone is the people.

To be clear, Lippmann thinks the public’s interest in overcoming these failures is pretty
thin. “It is the thesis of this book that the members of the public, who are spectators of action,
cannot successfully intervene in a controversy on the merits of the case.”’*! If the public tried to
deal with the underlying issues in a failure, it would grossly overstep its role. Instead the public
should limit itself to picking the right agent to resolve things. And resolution, as Lippmann
understands it, does not require much. “For the public, . . . any rule is right which is agreeable to
all concerned. It follows that the public interest in a problem is limited to this: that there shall be
rules, which means that the rules which prevail shall be enforced, and that the unenforceable
rules shall be changed according to a settled rule.”’*? Because the public deals only with
failures, it cares only about making failures go away. And to do that, failed situations need to
have rules fitted to them that allow for the professional politicians to get back to settling their
disagreements. As far as Lippmann is concerned, the public is satisfied if the world has rule-
bound order. It does not really matter what kind of order that ruled order is. Content is beside
the point.

Lippmann’s strong feelings about the irrelevance of the content of government policy for
the actual lives of ordinary citizens was of a piece with his broader liberalism. Lippmann was

convinced that “[n]o decision by public officials or commuters reading headlines in the train can

73 Lippmann, 97.
740 1ippmann, 58.
741 1 ippmann, 93.
742 Lippmann, 94,
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usually and in the long run be so good as settlement by consent among the parties at interest.”’#?

The world, Lippmann believed, was basically in balance. People reached accommodations with
each other. When that balance broke down, government should intervene. But “when
government attempts to impose the will of its officials, instead of intervening so as to steady
adjustments by consent among the parties directly interested, it becomes heavy-handed, stupid,
imperious, even predatory.””** Government should really just leave things alone as much as
possible. It was safest to live and let live.

In this roundabout way, Lippmann’s critique of democracy put him in league with arch-
illiberals like Carl Schmitt, and even anticipated key features of their arguments. For Lippmann
just as for Schmitt, it was nonsensical to think of democratic government as a regime of
representation. There were no public interests to be represented. Government had concrete
decisions to make, which would be made by concrete individuals realizing specific
accommodations. Government, for Lippmann just as for Schmitt, was about taking action. And
“[e]xecutive action is not for the public.”’* “They can say yes or no to something which has
been done, yes or no to a proposal,”’® but beyond the plebiscite, the public had no role to play.
Of course all government, for Lippmann just as for Schmitt, took place beyond the plebiscite, in
the nitty-gritty of administration and execution. For both, then, the public was not actually a part
of the state.

And yet, neither sought to disturb the public from its place at the foundation of legitimacy
of the political order. Both Schmitt and Lippmann continued to believe in popular sovereignty.

This can be hard to see in Lippmann’s case because of how much time he spends savaging the

43 Lippmann, 64,
744 Lippmann, 62.
45 Lippmann, 134.
746 1 ippmann, 42.
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fiction of the sovereign citizen. The actual citizen, Lippmann rails, never feels he has any share
of government at all. He believes he is removed from the affairs of those who run the state. And
he is not wrong. Still, as we just saw, the citizen does have a fundamental role to play in
governance. His feeling of alienation notwithstanding, the citizen stands with his peers as the
court of last resort for all real disagreements. As a member of the mobilized voting majority, he
remains the state’s ultimate arbiter and guardian. The people may act only to restore balance to
unbalanced arrangements. Nevertheless, it is that action that keeps the state afloat in its
moments of crisis. It is a sovereignty that shows itself only in exceptional moments,

“spasmodic[ally] and crude[ly].””#’ That, however, does not make it any less real.

4.3: John Dewey’s Democratic Community

It was on this ambiguous place of the people in his theory that the philosopher John
Dewey sought to criticize and rework Lippmann’s argument. Recently, the tenor of the Dewey-
Lippmann interchange has become an object of heated scholarly discussion. Their interaction
has traditionally been framed as a “debate,” and is usually taught as such. In a new book,
communications scholar Jeffrey Pooley has shown how much this view owes to the work of the
pioneering professor James W. Carey. It was Carey, Pooley shows, who, in the early 1980s,
“succeeded in establishing the Dewey-Lippmann debate as an historical trope and morality set
piece with purchase well beyond communication research.”’# But Pooley goes further. The
debate, he implies, was completely constructed by Carey. The truth is that “no real debate ever

took place.”’#

747 Lippmann, 57.
48 Pooley, James W. Carey and Communication Research, 118.
79 Pooley, 118.
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In arguing against the existence of Dewey-Lippmann debate, Pooley follows a recent,
dominant strand of scholarship in communications research. Noted historian of journalism
Michael Schudson had made arguments like Pooley’s a few years earlier, similarly stressing
Carey’s role in turning the Lippmann-Dewey dialogue into a debate.”® There was, Schudson
notes, no debate at all—because Lippmann was no anti-democrat, because Lippmann never
responded to Dewey’s position, “and [because] nowhere, to [Schudson’s] knowledge, did any
contemporaries interpret Dewey’s reviews [of Lippmann’s works] as a notable confrontation.”’>!
Professor Sue Curry Jansen has taken Schudson’s argument even further. She has sought to put
empirical weight behind Schudson’s anecdotal claim about contemporary reception by rigorously
surveying reviews of Lippmann and Dewey’s books and prior accounts of the Lippmann-Dewey
interchange to show that the exchange was not understood as polarized any time before the
1980s. And she has argued on a more theoretical level that, far from opposed, Lippmann and
Dewey’s views were convergent. “Dewey and Lippmann were not ‘embattled’ in the 1920s. . . .
To the contrary, at the time of their exchange, the two men were allies committed to a common
project: to reform democracy in light of modern conditions, which included the emergence of
mass communication.”’>?

It is easy to understand where the new communications scholars are coming from. In his
review of The Phantom Public for The New Republic, Dewey criticized Lippmann more for his
framing than his argument. “[T]o my own mind at least,” Dewey opined, Lippmann’s

“contribution is constructive. . . . . I can imagine a book similar to that of Mr. Lippmann being

written [at a less critical time] which would be taken as pre-eminently a positive contribution to

750 Michael Schudson, “The ‘Lippmann-Dewey Debate’ and the Invention of Walter Lippmann as an Anti-Democrat
1986-1996.” Note, though, that Schudson puts the invention of the debate a few years later than Pooley.

731 Schudson, 1032.
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the workings of democratic forms of government.”’>?

Lippmann’s argument, on Dewey’s read,
was framed in negative terms. But it was ultimately a criticism not of democracy but a particular
unworkable democratic theory. His book sought to work out a new, better, democratic theory to
replace it. This was a project to which Dewey was sympathetic.

Dewey’s eventual book-length response to Lippmann was, if anything, more sympathetic
still. After mentioning that the modern public is “lost” or “bewildered,” Dewey acknowledges
his debt to Lippmann “not only as to this particular point, but for ideas involved in my entire

»754 The notion of an

discussion even when it reaches conclusions diverging from his.
overwhelmed public is hardly the only one of Lippmann’s ideas Dewey lifts wholes. He follows
Lippmann in emphasizing concrete decision-makers as opposed to abstract political actors,’> in

conceptualizing society as congeries of adaptive relations,’>

and in a host of other ways, big and
small. It is no wonder, then, that Dewey scholars have generally seen Dewey’s response to
Lippmann as more of an “affirmation and amplification” than a disagreement.”>” This is, indeed,
how Dewey himself seemed to see things.”>®

Nevertheless, on some crucial issues, Lippmann and Dewey did disagree quite clearly
and strongly.”>® In particular, they had radically different understandings of what the democratic

public was. As a result, they had fundamentally different conceptions of the relationship

between citizens and their government under conditions of democracy.

33 Dewey, “Practical Democracy,” 52.

754 Dewey, The Public and Its Problems, 116, n.1.

55 Dewey, The Public and Its Problems, 18.

36 Dewey, The Public and Its Problems, 47.

737 Jansen, “Phantom Conflict,” 225.

738 Accord, Jansen, 225.

759 On these issues, at least, the disagreement may have been sharp enough that it was understood as a real debate
even by contemporaries. In his forthcoming study of Hans Speier, for instance, Daniel Bessner argues that Speier, a
contemporary of the Lippmann-Dewey debate, “did indeed think there was a debate between ‘democratic realists’
like Lippmann and ‘democratic optimists’ like Dewey—though he did not use these terms.” See Bessner, “Public
Opinion, Propaganda, and Democracy in Crisis,” 167-68, n.8.
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Lippmann’s position could not be more unequivocal: the public as traditionally conceived
simply did not exist. It was, as he noted in his book’s title, merely a phantom. “Society” is not
some identifiable entity with a public mind.”®® Rather, it is made up “of a complex of social
relations.”’®! Individuals, making their concrete individual decisions, are real. The public is just
a construction.

Because the public is not some natural category, its capacities are limited. It does not
make sense to talk about public desires or public preferences, in a specific way, because this
would be to hypostasize an abstraction. There just is no thing that can desire or have
preferences. By the same token, it does not make sense to think of representatives as
accountable to the public, since there is no public to be accountable to.”®> The act by which
citizens come together to perform their plebiscite is more in the nature of an event than an
institution. The voting majority exists, but only at a specific time and place, and in response to a
specific question. The public itself never does.

Dewey thinks that Lippmann is wrong at a conceptual level. In fact, he believes, we can
define a clear and recognizable public. We can even point to it. Of course, Dewey begins,
Lippmann is right that “[u]ltimately all deliberate choices proceed from somebody in particular;
acts are performed by somebody, and all arrangements and plans are made by somebody in the
most concrete sense of ‘somebody.””’®3 There is no metaphysical abstraction doing the actual
acting. “We shall not, then, find the public if we look for it on the side of originators of

voluntary actions.”’¢*

760 1 ippmann, Phantom Public, 149.

76! 1 ippmann, 146. Emphasis as in original.

762 Lippmann, 31. (“[T]hose who conduct the daily business of government . . . are accountable only, except in
spectacular cases, to the other politicians, officeholders and influential men directly interest in the particular act.”)
63 Dewey, The Public and Its Problems, 18.

764 Dewey, 18.
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The key is to conceptualize the public not as a cause, but as a reaction. “[T]he line
between private and public,” Dewey explains, “is to be drawn on the basis of the extent and
scope of the consequences of acts which are so important as to need control, whether by
inhibition or promotion.””®> When somebody does something concrete, that action has
consequences. Most of the time the people affected by that act are only those party to the
transaction, or maybe a small circle beyond that. This is a private act. But sometimes an act
ramifies in ways that affect a larger group. A power company raises its rates. A road is shut
down. A leader decides to go to war. Each of those acts affects more than just the parties to the
transaction; indeed, those acts may go so far as to affect all the people of a region or country.
Each of these acts, then, creates a public. As Dewey puts it: “Those indirectly affected for good
or for evil form a group distinctive enough to require recognition and a name. The name selected
is The Public.”

Because publics emerge in response to acts or situations, the public is plural. There is not
really a single public. Different publics emerge depending on what act or situation they are
affected by. As Dewey puts it: “the public consists of all those who are affected by the indirect
consequences of transactions to such an extent that it is deemed necessary to have those
consequences systematically cared for.”’® Different transactions have different consequences.
They call forth different publics. (For this reason Robert Westbrook, perhaps Dewey’s foremost
historical interpreter, has quipped that the book should have called “A Public and Its Problems”

or “Publics and Their Problems.”)”¢’

%5 Dewey, The Public and Its Problems, 15. Note how, even here, Dewey is reworking Lippmann’s distinction
between “specific” and “general” opinions. Compare to Dewey, Phantom Public, 36.

66 Dewey, The Public and Its Problems, 16.

767 Westbrook, John Dewey and American Democracy, 305.
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Dewey’s publics then, unlike Lippmann’s, are clearly identifiable. They are made up of
all those individuals who are affected by a particular act or situation. And, because of the very
way Dewey identifies them, they clearly have real interests or desires. After all, these publics
only come into being in response to concrete arrangements. The very fact that they are affected
by a situation is the condition of possibility for their being part of that situation’s public at all.
The question of the “public desire” or “public preference” is just another way of asking how
those people who are affected would prefer to be affected. Pace Lippmann, metaphysical
abstraction never enters into it.

It is not exactly clear what to do with that public interest, though, or even how to come to
know it. The existence of a given public interest certainly should have democratic consequences.
If democracy means anything, it should mean the realization of the public’s interest. Sometimes
Dewey seems to argue that the vector of realization will be old-fashioned representatives, who

embody their constituents’ desires.”*®

In other places, Dewey lays more stress on citizen self-

organization, and seems to suggest that the democratic ideal can only be fully realized through
de-centralization and a return to small communities.”® In either case, his blandishments seem
either impractical, or vulnerable to the criticisms Lippmann made of traditional democratic

theory. We should read Dewey as uncovering a basic weakness in Lippmann’s argument, then.

But his pronouncements are not decisive. Dewey’s is not the last word.

4.4: Felix Frankfurter’s fusion of Lippmann and Dewey

Analyses of the Lippmann-Dewey debate tend to end here, with Dewey’s inadequate

response to Lippmann. As a conceptual and historical matter, to do that is to cut things short.

768 This is how Westbrook reads Dewey. See Westbrook, 306-07.
769 Dewey, “Practical Democracy,” 53.
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Conceptually, as we just saw, the disagreement between Dewey and Lippmann did not reach
resolution with Dewey’s response. Unsurprisingly, the intellectual interchange did not end there
either. The line of thought Lippmann opened did not come to a halt with Dewey’s partial
rejoinder. It would fall to a third voice, Lippmann’s friend and Dewey’s fellow academic
progressive Felix Frankfurter, to resolve the puzzle Dewey had posed. In the process,
Frankfurter moved practical democratic theory one more step away from its focus on
representative assemblies, and laid the intellectual groundwork for a centralized, administrative
democracy to come.

Frankfurter’s rejoinder came in his 1930 Dodge lectures, self-consciously entitled 7he
Public and Its Government. The resonance with Dewey, and so with Lippmann, was not
accidental. Although Frankfurter focused more on the law than either of his intellectual
companions, his basic problem was the same as theirs. Across four elegant chapters, Frankfurter
sought to understand what the public was and what its relationship should be to government.

In the context of the Lippmann-Dewey debate, two things stand out about Frankfurter’s
analysis. The first is how closely he followed Dewey in his understanding of the public. This
comes across clearly in Frankfurter’s most technical chapter, on “Public Services and the
Public.” The chapter deals with the problem of public utilities. Frankfurter called it the most
“profound test[] of the capacity of our government, both in nation and state.”’”°

The basic parameters of the problem make clear Frankfurter’s debt to Dewey. Ultilities
provide a vital service to communities. Communities are thus dependent on them. But the
communities do not trust to the utilities’ public virtue to provide them with services. In good

Smithian fashion, they have to rely “upon the self-interest of private enterprise” to provide this

770 Frankfurter, The Public and Its Government, 81.

200



crucial provisioning.”’! The situation, Frankfurter observed, was obviously untenable. The
community interest in guaranteed access to necessary services was just too great to let utilities
make all their decisions on their own. Ultilities were thus brought into a public regulatory
scheme early, despite the substantial transformation of law and state machinery that this
required.

Frankfurter does not use Dewey’s exact language, but his understanding is the same as
Dewey’s. The companies that supplied power and water implicated a large number of citizens
outside the utility companies. Those citizens were affected in ways that drew them together as a
distinct public. The utilities’ public was composed all those dependent on the utility companies,
and so unusually vulnerable. Their shared situation allowed this public to formulate a common
interest in utility regulation. The multifarious machinery they developed—from state
commissions to rate-setting tables—can properly be understood to serve the public interest.””?

It is wrong, though, to see Frankfurter as a Deweyan. Although he follows Dewey’s
understanding of the public, he breaks with him decisively when it comes to thinking about the
actual operation of government. This is the second thing that stands out of about Frankfurter’s
intervention. He may follow Dewey in his understanding of the public and the public interest.
But in matters of government, Frankfurter sides with Lippmann.

This comes across clearly when we look at how Frankfurter proposes to solve the specific
problem of utility rate regulation. What is needed, Frankfurter argues, is not popular
involvement, or an organized public. The problem demands professional expertise. The

contemporary regime of public utility regulation is straining. Rates go up without clear

77! Frankfurter, 86.

72 Frankfurter is at pains to establish that utility regulation genuinely is in the public interest since, at the time that
he is writing, public utility commissions were perceived to be on the side of utility companies. He is responding to a
fear of regulatory capture avant la lettre. See Frankfurter, 93-95.
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explanation. Rate-setting takes years and plays out across multiple forums. Different
commissioners and regulators come up with radically different rate proposals. The system does
seem broken.

The difficulty, Frankfurter suggests, is technical. Utility valuation is complicated.
Commissioners have to consider what constitutes a fair rate of return on the utility’s capital, what
the capital base is on which that return should be calculated, and, most bewilderingly, how to
calculate the value of the capital stock when that stock’s value is affected by the expected future
earnings the valuation process itself contributes to determining. These, Frankfurter notes, “are
essentially economic problems.”””3 They should be left to experts.

Frankfurter is even more Lippmannian in the way he understands these experts’ role.
Their job is not really to determine what the right utility rate should be. It is only to restore
balance to the rate-setting process. Utility rates should be worked on in negotiations between
professionals from the utility commission and representatives of the utility companies. The real
problem was that the negotiations were so unfair. In 1930, when Frankfurter was writing, the
utility companies seemed always to get the upper hand. “[A]s a matter of blunt truth, there is
[currently] inequality in expertise, in will, in energy, in imagination between the utilities and
government.””’* The companies were able to hire the best lawyers and engineers, the best
technical staff. Government, meanwhile, was hamstrung by inadequate funds and lackluster
employees. To fix the problem of public utilities, Frankfurter argued, the state needed to get
itself better experts.”’”> By putting more elites on the side of the government, the necessary

balance between the public interest and the private interest could be restored.

"BFrankfurter, 103.
774 Frankfurter, 113.
775 Frankfurter, 113-15.
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Frankfurter’s solution may sound common-sensical. But, in the context of the Lippmann-
Dewey debate, it represents a remarkable fusion of Dewey and Lippmann’s positions. So doing
Frankfurter reframes their disagreement. By following Dewey on the nature of the public, and
Lippmann on the role of government, Frankfurter synthetically reconstructed the way modern
democracies should operate.

The task of government, for Frankfurter, is dictated by the relationship between the elites
who have to govern and the public whose interest they seek to vindicate. The elites who set
utility rates are not exactly representatives. It is not their job to listen to the public and report
their views. (So far, so Lippmannian.) But nor is it their job to reach just any accommodation
with industry in the interest of perpetuating an ordered system. They are not indifferent to the
norms the rules they propound embody. (So far, so much Dewey.) Their responsibility is to
identify the public’s preferences and bring them to realization. As Frankfurter puts it, they must

“translate the public interest into public administration.”’’¢

4.5: Frankfurter’s Democratic Administration

Frankfurter elaborated on this point at great length in an article for the Atlantic Monthly
that became his book’s final chapter, on “Expert Administration and Democracy.” He began by
situating himself decisively in the contemporary North Atlantic crisis of democratic theory
brought on by the war. “Epitaphs for democracy,” he reminded his readers, “are the fashion of
the day. Both left and right acclaim its failure.””’” The World War had spread democratic
government across the world. But it had “pitilessly exposed” the “shallowness” of traditional

99 Ces

democratic thought, the “comfortable” “illusions of simplicity” that democratic governments
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would work in and of themselves.”’”® The rise of mass communications and “the insight[s] into
the dark recesses of man’s nature, which pioneers like Freud and Jung are slowly making
possible” undermined the foundations of traditional theories of democracy.”” “Little wonder
that for many, democracy seems ripe for the museum of political institutions. They assess its
results as bankruptcy and find its inherent difficulty fatal.”’8°

In the face of such difficulties, Frankfurter followed Lippmann and Dewey in calling not
for surrender, but reconstruction. It was time, he explained, “for a reconsideration of
[democracy’s] processes and assumptions.””8! Americans should abandon “blind attachment” to
the way democracy had operated until then and give up “romantic impatience” with democracy’s
current failures.”®? “Acceptance of the democratic idea,” Frankfurter insisted, “by no means
implies the exhaustion of the forms in which the idea has been clothed.”’®* Democracy might
not be working right now, but it could be tweaked to work better.

Frankfurter envisioned many reforms to improve democracy. The public should have
access to better information and the government should do a better job promoting its

784 But the key reform, Frankfurter argued, was to attract the right sort of people to

successes.
work for the state. Public service must be made more prestigious.”® True elites with technical
expertise must be brought it. Only the supremely competent could run the new modern

American state. The old belief in the simplicity of government reflected a bygone era, in which

rotation in office and mediocrity in administration had less consequence, because the

778 Frankfurter, 126-27.
779 Frankfurter, 128, 129.
780 Frankfurter, 128.

781 Frankfurter, 129.

782 Frankfurter, 129.

783 Frankfurter, 129-30.
784 Frankfurter, 134-35.
785 Frankfurter, 137.

204



government did less. Now, when government touched every feature of social life, it needed the
best to run.”8¢

It would not be enough for these new technical elites to merely perform their expertise,
however. They could not just show up and manage the state like a business. These new
government actors would be public servants, not merely managers. Frankfurter wanted to guard
against the rise of a “new type of oligarchy, namely, government by experts.”’®” Bringing
expertise into the state was inevitable. It was the only responsible way to make democracy work
under conditions of modernity. The old age of rotation and representation was over and
ineffectual. The new age would be one of expert administration. But the new age still needed to
be democratic. The expert administrators needed to be fulfilling the public interest.

In order to ensure that new government actors acquitted the public trust, Frankfurter
proposed another battery of arrangements. Safeguards against government officials’ misuse of
their power should “be institutionalized through machinery and processes” including “easy
access to public scrutiny and a constant play of alert public criticism.””%® Questions of values
and policy should be left, as much as possible, to “direct representatives of the public” and not
the experts themselves.”® But the real safeguard, the one on which Frankfurter implicitly relied

throughout, was internal to the experts themselves. “These safeguards largely depend on very

high standards of professional service,” Frankfurter noted, almost in passing, in making his list

786 Frankfurter, 147-49, 150-51. (“[I]n the modern world the simple virtues of honest and public devotion are not
enough. Alone they will not unravel the tangled skein of social-economic complexities. They cannot even analyze
the issues to which answers must be found. . . . [G]overnment must have at its disposal the resources of training and
capacity equipped to understand and deal with the complicated issues to which these technological forces give
rise.”). See also Frankfurter, 163. (“If government is to be equal to its responsibilities, it must draw more and more
on men of skill and wisdom for public administration.”)
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of checks.”® The new government experts, Frankfurter hoped, would understand the limits of
their authority and their place in the system. Governing was an art. It required understanding
one’s role and balancing competing interests. It required knowing which issues could be

resolved through harmonization and which through conflict. It required listening to the public

791 <

but also educating the public. [T]hat is why the art of governing has been achieved best by

792 The trick was to develop “device[s] for

men to whom governing is itself a profession.
attaining knowledge for the guidance of public judgment.””®* Governing elites would fulfill the

public’s trust by figuring out what the public needed, and using their skills to get it for them.
4.6: Towards Responsible Government: From Theory to Law

This new vision of government recast the Lippmann-Dewey debate and offered a
fundamentally different way forward for democratic government. All three—Lippmann, Dewey,
and Frankfurter—recognized that traditional democracy, built around representative assemblies,
would no longer do. World War I had finished it off. Lippmann argued that the way forward
was elite rule. The public had no role in government, since it did not exist. The people, coming
together in response to concrete questions, made occasional choices during elections about who
should be in charge. The public, such as it was, chose its rulers. And since society was mostly
in harmony, and the problem of maintaining harmony was a technical problem, it might as well
be left to those best able to do it. The challenge for the public was to figure out only who would
do a better job of maintaining some order, nevermind the kind of order they maintained.

Dewey disagreed. He believed that the public really did have some shared interests.

Publics came together in response to concrete problems or situations. They were affected by

790 Frankfurter, 159.
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things that were happening. That very direct effect created a common connection. It made the
public identifiable. And it gave the public real preferences. The affected individuals would have
some feelings and preferences about the way they had been affected. Lippmann was wrong,
then, to hand things fully over to ruling elites. The public was real, and it had real interests that
should be represented.

In light of Lippmann’s analysis of the way mass communication and modernity had
undermined traditional theories of democratic representation, however, Dewey did not really
know how to make the public’s interests effective. Frankfurter figured it out. Lippmann was
right, he recognized, to stress the necessarily professional, expert character of good government.
And Dewey was right, too, to draw attention to the substantiality of the public interest. To marry
the two, Frankfurter proposed charging the new government professionals with sussing out the
public interest. Neither would the public merely choose its rulers, nor would elected leaders seek
to represent the public’s interest. Rather, expert rulers would find the public interest and then
use their professional skills to realize it through government. Democratic administration would
refit democracy for the world after the war.

It is worth pausing here to recognize how much of a piece Frankfurter’s move was with
the transnational developments surveyed in the last chapter. Like his counterparts in Europe,
with whom he corresponded, Frankfurter believed that representative democracy needed to be
retooled. And, like them, he came to rely on the internal character of government officials to
guarantee good government. He did not abandon popular sovereignty any more than they, or
Lippmann, or Dewey did. But he fundamentally changed its character. The people would speak,
perhaps, on fundamental questions, or certain basic values. But the leaders would seek out

public opinion. The administrative state would take it upon itself to realize the public interest.
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The intellectual movement Lippmann, Dewey, and Frankfurter realized was not of
merely academic interest. All three were consequential public intellectuals, with wide
readerships and important influence. More than that, they had the ear of political actors, and
helped shape the thought of living political movements. Frankfurter, in particular, was a man of
unusual consequence, both as an actor and as an index. He would have a chance to implement
some of his ideas about the organization of the American state and the role of administration as a
government functionary (particularly as an advisor to President Roosevelt), as a law professor to
many New Deal lawyers, and later as a Justice of the Supreme Court. At the same time, he
embodied a certain New Deal reformist temperament. Frankfurter’s thoughts about democracy
capture a certain sensibility about how democracy should work.

As we will see in the next chapter, a sensibility very much like Frankfurter’s would
eventually reorganize the federal government. But first it would remake law. The nineteenth
century law of the emerging administrative state had made it Congress’s plaything. Frankfurter’s
leadership-centered theory found, there, little purchase.

But that was the law of the old regime. As we have seen, the first decades of the
twentieth century witnessed a transformation in democratic theory, in the US and abroad.
Progressive intellectuals and state theorists rethought the foundations of government, turning
away from representative assemblies in search of responsible government. And cities and state
reorganized, empowering mayors and governors, and illustrating the practicability and
desirability of executive-centered democratic government.

At the same time, the Progressive Presidencies of Theodore Roosevelt, William Howard

Taft, and Woodrow Wilson transformed the office.””* When he published the first edition of The

794 See, e.g., Arnold, The Remaking of the Presidency.
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American Commonwealth, Bryce thought the presidential office too hamstrung by party and “the
trivial and mechanical parts” of the job to be a real leader.””> When he reworked the text in light
the new presidents of the twentieth century, he felt the need to revise his statement: the
president’s influence “may be great if he combines tact with courage.””® The president can
influence even legislation through “his personal capacity for leadership.””7 Where, in 1888,
Bryce thought the office of the president doomed to smallness, by 1910 he was unsure. In his
first edition, Bryce had written that the presidency had not grown “in dignity or power” since
Jackson.”® The new Progressive presidents forced him to change his mind. The office
experienced stasis, he now wrote, from Jackson up until McKinley’s death—that is, until the
moment an assassin’s bullet brought Teddy Roosevelt to power.””

The First World War speeded these trends. Intellectually, as we just saw, it gave impetus
to an even more thorough-going critique of the old way of doing democracy. Administratively,
Wilson’s use of the Overman Act to reorganize the government for war demonstrated that the
same city and state level reforms that had led to executive governance below the federal state
could be used in Washington D.C. After Wilson’s term, with the war over and power now back
in Republican hands, President Harding promised a “return to normalcy.” But he soon signed

the Budget and Accounting Act of 1921, bringing the Progressive presidents’ quest for greater

executive control over federal operations to completion.

5 Bryce, The American Commonwealth, 1888 ed., 1:83.

796 Bryce, The American Commonwealth, 1924 ed., 1:65. Note that this language seems to have been introduced in
1910, and remained unchanged. See Bryce, The American Commonwealth, 1910 ed., 1:58. On Bryce’s decisions
not to revise The American Commonwealth exhaustively after 1910—which increasingly rendered it an anachronism
in the post-WWI years—see Tulloch, James Bryce’s American Commonwealth, 194.

7 Bryce, The American Commonwealth, 1924 ed., 1:65.

78 Bryce, The American Commonwealth, 1888 ed., 1:84.

79 Bryce, The American Commonwealth, 1924 ed., 1:66.
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As a matter of government institutions, popular expectations, and democratic theory, the
new normal was very far from the old law. The new normal saw singular government leaders as
a source of responsible democratic government. The new normal saw the American president as
a singularly powerful and representative figure of American government. And the new normal
gave the president some tools with which to supervise agencies and control the bureaucracy. Yet
the law continued to treat the government as Congress’s agent, and denied the president his new
administrative powers.

Taft, onetime Progressive President and now Chief Justice of the Supreme Court, was
sensitive to the disjunction. While he criticized his predecessor Roosevelt’s “stewardship”
theory of the executive and recoiled at his successor Wilson’s megalomania, his conception of
the executive was far more muscular than that of the spoilsmen. As Chief Justice, he would have

the chance to write his version of the new theories of executive democracy into law.
4.7: The Removal Case That Shouldn’t Have Been

The case that would give him the opportunity, Myers v. United States, now a leading
precedent at the Supreme Court, concerned the president’s removal power, the subject of chapter
2. In April 1913, President Woodrow Wilson had appointed Frank Myers to a four-year term as
postmaster of the city of Portland, Oregon.®®® The position—postmaster first class—was a
standard patronage appointment, and Myers a standard patronage appointee: he had helped
manage an Oregon senator’s campaign and served as that senator’s personal secretary before
Wilson gave him a federal job.3"! Myers spent four uneventful years coordinating Democratic

Party patronage matters and overseeing the delivery of the mails from his plum federal perch

800 Entin, “The Curious Case of the Pompous Postmaster,” 1061.
801 See Entin, 1066, 1061.
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before being successfully reappointed.?*? In his second term, however, Myers caused problems.
He broke with Oregon’s senior Democratic senator, argued with a Portland-based Republican
congressman, and solicited a Department inspection of his own post office deputy.3%3

The specific act that went too far has been lost to history. Myers made enough enemies
and caused enough scandals to countenance several different theories.®** Whatever it was he
finally did, officials in Washington decided he had to go. On January 22, 1920, the First
Assistant Postmaster General, John Coons, wrote to Myers asking for his resignation, “[i]n the
interest of the Postal Service,” to restore “needed cooperation.”8%

Myers refused, setting in motion an unlikely constitutional showdown. Koons’ letter had
warned that, if Myers refused to resign, “the records will show your separation from the service
by removal.”%% Myers replied by telegram that he had no intention of resigning and that the law
entitled him to his position.3®” Myers also sent a longer letter, posted the same day, which
argued that he had “never been presented with the copy of any so-called charges” and that any
concerns about his management of the post office in Portland were trumped up.8® In the
absence of any legitimate reasons for his removal, he had a “legal right to the office and its
emoluments” under the laws of the United States.3%

Washington was unpersuaded. Headquarters tried to supplant Myers with a post office

inspector, but Myers refused to leave. ! He protested vehemently by telegram, reasserting that

802 See Entin, 1062.

803 See Entin, 1062-63.

804 See Entin, 1060 (observing that “it has never been very clear why Frank Myers was removed from his position”
and reviewing possible explanations).

805 Koons, Jan. 22, 1920, 7.

806 Koons, Jan. 22, 1920, 7.

807 Myers, Jan. 31, 1920, 7.

808 Myers, Jan. 31, 1920, 11-12.

809 Myers, Jan. 31, 1920, 12.

810 See Barclay, Jan. 31, 1920, 12-13.
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he had “not resigned and [had] not been removed according to the law.”3!! This, Myers
reminded Washington, was the necessary precondition for replacing an appointed postmaster
with a postal inspector. Absent Myers resignation or legal removal from office, there was no
vacancy to be filled by a postal inspector.

Myers’ obstreperousness prompted the Postmaster General to follow through on Koons’
earlier threat. “Replying to your telegram,” the Postmaster General wired, “order has been
issued by direction of President removing you from office . . . effective January 315812 Myers
continued his protest, but to no avail. The post office inspector took control of the office, and
Myers vacated the premises.®!3 But Myers continued to assert his entitlement to the office.
Eventually, after writing to more people and sending more telegrams, he sued, demanding his
unpaid salary.3!4

In hindsight, the whole affair has the feel of an accident to it. As all parties knew, there
was an easy way to remove Myers, which would have occasioned no controversy at all.
President Wilson could simply have nominated Myers’ successor. The law at the time was clear
that first-class postmasters like Myers could only be removed with the Senate’s concurrence.’!?
This was neither controversial, nor contested. Presidents routinely complied, in part because it
was so easy for them to do. The nomination and confirmation of the new postmaster was

understood to constitute the Senate’s ratification of the removal of the previous occupant.’!6

811 Myers, Feb 2, 1920, 7.

812 Burleson, Feb. 2, 1920, 7.

813 See S. DoC. NO. 69-174, at 8.

814 See Entin, “The Curious Case of the Pompous Postmaster,” 1064-65.

815 See Act of July 12, 1876, ch. 179, 19 Stat. 80 (“Postmasters of the first . . . class[] shall be appointed and may be
removed by the President by and with the advice and consent of the Senate, and shall hold their offices for four
years unless sooner removed or suspended according to law[.]”)

816 See Entin, “The Curious Case of the Pompous Postmaster,” 1066.
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Besides, as we saw, presidents were invested in giving the Senate a say in the
appointment and removal of patronage positions like postmasters. It had made particular sense,
in the era of the spoilsmen, when party unity was so central to the effective operation of the
government, and government patronage the cornerstone of party stability.®!” Senators, who led
local political machines, needed control over patronage appointments to keep their machines in
line. And the Post Office was the richest store of patronage the federal government had to
offer.8!® Senate involvement in postmaster appointments and removals was a pragmatic, settled
constitutional construction, which had helped made party-centered government work throughout
the nineteenth century.

For this reason, the law concerning the appointment, removal, and tenure of postmasters
had not before aroused concern. The Wilson administration had followed it scrupulously with
regard to other postmasters.®!® And it embodied the logic of officeholding that was widely
shared at the time and had been traditional at common law. As Lev Menand and Jane Manners
have recently shown, under this shared understanding, the occupant of an office defined for a
term of a years was entitled to hold the position through the length of the statutorily prescribed
term, subject only to such “removal permissions” as Congress might itself elaborate.®?’ The
postmaster law was not that different from many other public officer statutes of that time, which
imposed a wide range of limitations on the president’s power to remove, and were widely

followed by Congress and the Executive.®?!

817 Hofstadter, The American Political Tradition and the Men Who Made It, 211.

818 Kernell and McDonald, “Congress and America’s Political Development.”

819 See Entin, “The Curious Case of the Pompous Postmaster,” 1070.

820 See Manners and Menand, “The Three Permissions.”

821 See Rogers, The American Senate, app. A, 262-71 (reprinting George Wharton Pepper’s Amicus Brief from
Myers).
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Neither Myers, nor Congress expected the Administration to unsettle that balance. They
seemed surprised that Washington did not follow its usual course and replace Myers by
nominating a successor rather than seeking to remove him. In the midst of his woes, Myers
wrote to Senator Charles E. Townsend, chairman of the Committee on Post Offices and Post
Roads, to protest that he had never been properly removed, and to request an opportunity to
present his side of the case.3??

Townsend, a Republican, might have been expected to jump at the opportunity to
embarrass his Democratic Party rivals for overstepping. But his reply was more perplexed than
gleeful. “I have not written you to appear” before the Senate committee, he explained to Myers,
“because the President has not yet sent in the name of your successor” and so “there is nothing
pending before us of which we could take cognizance.”®* When the President finally did
nominate a successor, as he assumed he must soon, he promised that the Senate would have the
opportunity to address Myers” worries.®?* Until then, as far as Townsend understood the law,
Myers could be removed from his office for a statutory offense, but nothing else. His concerns
could thus wait. Implicitly Townsend agreed with Myers: the office was his until removed or
replaced according to the terms of the statute. This was how things had always been.

There is reason to believe that the executive may not have intended to upset that balance
either. Why the Wilson Administration chose to ignore the postal law, settled practice, and its
own precedent in replacing Myers has never been clear,3? but it may have connected with an

exceptional circumstance: President Wilson’s incapacity.®?¢ In October 1919, Woodrow Wilson

822 See Myers, Feb. 18, 1920, 15.

823 Townsend, Feb. 23, 1920, 15.

824 Townsend, Feb. 23, 1920, 15.

825 See Entin, “The Curious Case of the Pompous Postmaster,” 1065.
826 4ccord Entin, n. 34.
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suffered a massive stroke.327

For the next weeks, “he just lay helpless,” and could do little more
than be “lifted out of bed and placed in a comfortable chair for a short while each day.”®?® From
then on, and “until well into 1920, his wife “act[ed] as a gatekeeper, restricting access to her
husband,” and only allowing selected matters to reach him.®?° Wilson was isolated and incapable
of governing.

The Executive Branch operated as a ship without a captain. Wilson’s cabinet met
without him, and his advisors drafted important documents in his name without showing them to
him.#3® Wilson suffered further health scares, including a “life-threatening prostate infection”
and a urinary blockage, while his staff engaged in elaborate staged performances to hide the
extent of his debilitation.?*! Although Wilson recovered somewhat, the left half of his body
remained paralyzed, and he suffered a grievous bout with the flu in the winter of 1920.3%2

According to Wilson’s biographer, in the period leading up and surrounding the Myers
affair, Wilson was rarely lucid, prone to impulsive action and erratic, unmoored thinking.3*3
When he did turn his thoughts to government, he remained fixated on the fight over the League
of Nations, and his fanciful plan to demand that Senators resign to put the ratification of the
treaty directly to people through an election-as-referendum.33

Given Wilson’s health, and his wife and cabinet’s practice after his stroke, it is notable

that the record in Myers does not include an actual order from Wilson’s hand directing Myers’

827 See Cooper Jr., Woodrow Wilson: A Biography, ch. 23.

828 Irwin Hood Hoover, “The Facts about President's Wilson Illness,” quoted in Cooper Jr. (unpaginated).

829 Cooper Jr., Woodrow Wilson: A Biography.

830 See Cooper Jr., Woodrow Wilson: A Biography. Scholars now agree that Wilson’s veto of the Volstead Act, for
example was drafted without Wilson’s own knowledge.

81 Cooper Jr., Woodrow Wilson: A Biography. Most dramatically, Wilson’s staff invited Congressmen to meet the
president in his bedroom, hiding the paralyzed left side of Wilson’s body under blankets.

832 See Cooper Ir., Woodrow Wilson: A Biography.
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834 See Cooper Ir., Woodrow Wilson: A Biography.
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removal. The closest we have is the communication from the Postmaster General observing that
an order “ha[d] been issued” at presidential direction.®*> However, as we know, not all acts
claiming to be from the President at that time were actually ordered by Wilson. In other words,
we do not know from the Postmaster General’s telegram that Wilson actually authorized Myers’
removal. And, as Wilson’s wife was restricting what the President saw to only important
matters, and Wilson was then embroiled in the fight over the League of Nations, it seems
unlikely that she would have allowed a matter as small as a local patronage dispute to reach him.
This would explain why Wilson did not seek to remove Myers by nominating a
replacement: Wilson was in no position to nominate one. Myers’ removal may have been the
accidental improvisation of a group of presidential advisers, acting without a plan. This would
make the Myers case doubly ironic. Not only did it have no reason to occur, but the central
judicial fact at its heart—the president’s removal of an executive branch officer—may never

have happened at all.

4.8: Myers’s Constitutionalization of the New Presidency

When the case came to Taft’s Court, however, he ignored these contingencies. Taft did
not care about the opportunity to embarrass Wilson, expose the shenanigans of the Democratic
administration, or undercut his political enemies out West. By then, Coolidge was in power and
Republicans were riding high.

Taft quickly realized that the case might provide a vehicle for articulating his
constitutional theory of progressive presidentialism. The opinion he released was unprecedented,
in at least three ways. First, it abandoned the logic and the tactics of the Supreme Court’s earlier

removal cases. Instead, and this was Taft’s second break, it treated the issue of removal and the

835 Burleson, Feb. 2, 1920, 7.
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president’s power to remove as a constitutional matter. Third, and most consequentially, Taft’s
constitutional analysis was grounded in the emergent, new, democratic understanding of the
president. His executive was not the limited 19" century officer charged with executing
Congress’s laws. Rather, he was the leader of the people, the policy-maker in chief, and the
administrative head of the government. For Taft and his majority, this role justified a strong,
constitutionally-grounded removal power. This presidential role was new to the law. Taft
grounded his understanding of the executive in a vision of presidential representation. The
president would provide the democratic ballast to make sure the new administrative state
advanced the people’s will.

As a legal matter, the Myers case was very much like the 19" century removal cases
surveyed in Chapter 2, which the courts had already long dealt with. Myers held his office
pursuant to a law from 1876 that stated postmasters like him “shall be appointed and may be
removed by the President, by, and with the advice and consent of the Senate, and shall hold their
offices for four years unless sooner removed or suspended according to law.”3¢ Tt differed from
some of the tenure laws that had come before the Court in some specifics. Its function was
comparable, though, and Myers’ claim under it identical to those of previous plaintiffs: he
alleged that he had not been removed according to law and demanded his unpaid salary.

It soon became clear, however, that the Supreme Court would not be treating this case as
it had dealt with earlier removal controversies. Myers lost his suit in the Court of Claims in 1923
and died soon thereafter, but his estate pursued an appeal to the Supreme Court, which was heard

in 1924837 No decision followed. Instead, the Court set the case for reargument in April of the

836 Act of July 12, 1876, ch. 179, 19 Stat. 78, 80.
87 See Post, The Ambivalent Construction of Modernity, 1921-1930, pt. 3, 34.
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next year, and appointed Senator George Wharton Pepper to argue Myers’ side as Amicus.?*® Tt

would be another year and half before the Court finally issued judgment.?*

In his magisterial Oliver Wendell Holmes Devise History of the Taft Court, Robert Post
has reconstructed what was happening behind the scenes. The “unusual process of composition”
included two full-dress meetings of the 6-justice majority at Taft’s home “to discuss the holding,
structure and argument of Taft’s opinion” as well as months of editing and revising between and
after meetings, as Post has charted through several detailed memoranda and carefully argued
letters.34° There was, Post concludes, “nothing even remotely analogous during the entire Taft
Court era.”®*! Taft knew from the very beginning that this would be a major decision.’** He
devoted himself to its writing as he had to no other case.

Remarkably, when the opinion was finally issued, Taft feigned modesty. “This Court
has, since the Tenure of Office Act, manifested an earnest desire to avoid a final settlement on
the question” of the President’s constitutional removal power, the opinion observed, “until it
should be inevitably presented, as it here.”%*3

Of course, the constitutional question was not inevitable. The Court of Claims had
resolved Myers’ suit in part by relying on the doctrine of laches, finding that Myers had waited
too long to sue.** At argument, the government “recognize[d] that it can not sustain this

judgment on th[at] ground,” but that was a decision for the Court to make.?*

838 See Post, pt. 3, 36. Note that, at the initial Supreme Court argument, Myers’s estate had not appeared for oral
argument. See Post, pt. 3, 35.

839 See Myers v. United States, 272 U.S. 52, 52 (1926) (observing that the case was decided on Oct. 25, 1926).
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845 See Myers, 272 U.S. at 88 (clerk’s summary of oral argument by Solicitor General James M. Beck).
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If it did not want to rest on the decision below, there were other ways for the Court to
avoid the issue, in light of the doctrine developed in the earlier removal cases. Taft’s Court
could have done what its predecessors did and stayed close to the statute. The 1876 law on
which Myers relied had updated an 1872 law, which itself had roots in the Tenure of Office
Act.3¥ The 1872 law, a major statute that comprehensively reorganized the operations of the
Post Office Department, had been drafted before the repeal of the Tenure of Office Act, and
seemed to explicitly incorporate some of its drafting principles. In particular, the 1872 Act
revived a specific form of tenure protection for the Postmaster General, which had been included
in the initial 1867 Tenure of Office Act but removed from 1869 Act.®*” The Court could have
followed Parsons’s statutory logic and held that Congress’ repeal of the Tenure of Office Act in
1887 had repealed the protections included the Post Office Act of 1872 as well. Or, following
the logic of Shurtleff, the Court could have held that the specification of conditions under which
postmasters “may” be removed did not amount to a restriction on the president to remove
postmasters only in such a manner. In either case, the Court would have avoided the
constitutional question and kept close to it earlier emphasis on the primacy of congressional
intent. Both moves were available to the Court, as it had already made them several years

before.348

846 Act of July 12, 1876, ch. 179, § 6, 19 Stat. 78, 80 (specifying that first, second, and third-class postmasters “may
be removed by the President by and with the advice and consent of the Senate) amended 18 Stat. 233 § 80 (1874)
(doing the same), which in turn had amended Act of June 8, 1872, ch. 335, § 63, 17 Stat. 283, 292 (doing the same).
17 Stat. 292 § 63 was one part of the comprehensive Post Office Act of June 8, 1872, § 2 of which provided tenure
of office protection for the Postmaster General and three assistant postmasters-general.

847 Compare Act of June 8, 1872, ch. 335, §2, 17 Stat. 283, 284 (stating, among other things, that the Postmaster
General would serve “during the term of the President by whom he is appointed, and for one month thereafter’) and
Act of March 2, 1867, ch. 154, § 1, 14 Stat. 430 (providing that the Postmaster General, among other cabinet
officers, will serve “during the term of the President by whom they may have been appointed and for one month
thereafter”) with Act of April 8, 1869, ch. 9, 16 Stat. 6 (repealing the cabinet-level provisions of the 1867 Tenure of
Office Act).

848 The Court could also have revived an earlier legal tactic from United States ex rel. Goodrich v. Guthrie, 58 U.S.
284 (1854), in which it had distinguished sharply between questions of appointment and salary. That case involved
the removal by the president of a territorial judge, who was to have held office for a term of years. See id. at 301.
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Taft’s refusal to engage in minimalist argument points us towards the kind of break
Mpyers effected. His opinion would take the law in a new direction. The writing swept large: it
sought to establish not only that the president enjoyed an inherent constitutional power to
remove, which Congress could not abrogate, but that such a power had been recognized by the
very first Congress and was “accepted as a final decision of the question by all branches of the
Government.”®* Taft would not only settle the constitutional question, then. He would show
that the constitutional question had always already been settled in favor of the executive.

This was a hard proposition to sustain. To do it, Taft would have to find a constitutional
foundation for the president’s removal power, show that it was recognized from the beginning of
the republic, and then re-narrate the subsequent century and a half of doctrinal development, to
bring out a hidden continuity. The very size of the undertaking helps explain why it took Taft so
long to draft the opinion, and why the finished writing is so long.

For a starting place, Taft relied on his reading of the famous Decision of 1789. “There is
no express provision respecting removals in the Constitution” except for impeachment, Taft
observed, and the debates at the constitutional convention centered more on appointments than
removals.®>® To understand the meaning of the Constitution in practice, then, it was necessary to
look to the First Congress, where the removal question presented itself “early in the first

session.”¥!

The removed judge sued for his salary. See id. at 302. The Court concluded that it did not need to address knotty
questions about “the tenure of the judicial office as created and defined by the constitution or by acts of congress,
nor to the powers and functions of the President, as vested with the executive power of the government.” Id. at 303.
Rather, “[t]he only legitimate inquiry” was whether any court could “command the withdrawal of a sum or sums of
money from the treasury of the United States, to be applied in satisfaction of disputed or controverted claims against
the United States?” Id. The answer was clearly not, for reasons legal and functional. See id. While this approach
seems to have fallen out of fashion in the later 19 century, it could have provided the Myers Court with another
way of avoided confronting the constitutional question over the removal power.

849 Myers, 272 U.S. at 136.
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Taft’s turn to this early history was “not because a Congressional conclusion on a
constitutional issue is conclusive.”®>? Rather, he believed its decision had special significance

99 ¢

because it was “the First Congress,” “made within two years after the Constitutional Convention
and within a much shorter time after its ratification” by a group of people which “numbered
among its leaders those who had been members of the Convention.”®> The decision thus held
special significance as both a foundational precedent and a privileged gloss on the meaning of
the Constitution. Besides, Taft explained, he “agree[d] with the reasons upon which [the
Decision of 1789] was avowedly based,” at least as reconstructed in the majority opinion.®>*
What were those reasons? On Taft’s analysis, four principal arguments were both
advanced and carried. First, champions of presidential removal authority in the First Congress
argued that the Constitution had sought to establish three “branches [that] should be kept
separate in all cases in which they were not expressly blended.”®>° Executive power was lodged
in the President, and, in general, included the power of removal; it should thus be kept free from
interference by the other two branches, including in particular Congress.?*¢ Second, “the express
recognition of the power of appointment” in Article II was an additional argument for
presidential authority over removals “on the well approved principle of constitutional and
statutory construction that the power of removal of executive officers was incident to the power

of appointment.”8>’

Third, Article I Section 8 did not give Congress the power to control the
removal of non-inferior officers.’>® And finally, it could not have been the intent of the

constitutional convention “without express provision, to give to Congress or the Senate, in case
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of political or other differences, the means of thwarting the Executive in the exercise of his great
powers and in the bearing of his great responsibility,” which would follow if they could interfere
with the president’s ability to remove “subordinate executive officers.”®>

Taft believed these arguments compelling on their own terms. He also saw them
accepted, or at least not rejected, by the whole subsequent course of American legal and political
history. Hamilton had argued for a different conception of the executive in 7he Federalist, Taft
conceded.®®® But he “changed his view of this matter during his incumbency as Secretary of the
Treasury.”®! Chief Justice John Marshall, in Marbury v. Madison, had seemed to disagree with
the Decision of 1789.862 But “[i]f the Chief Justice, in Marbury v. Madison, intended to express
an opinion for the Court inconsistent with the legislative decision of 1789, it is enough to
observe that he changed his mind; for otherwise it is inconceivable that he should have written
and printed his full account of the discussion and decision in the First Congress and his
acquiescence in it, to be found in his Life of Washington.”®®3 And all court cases and acts of
Congress from 1789 onward were at least compatible with Taft’s reading of the decision of 1789,
notwithstanding some apparently contrary words of Senators Webster, Clay, and Calhoun, or
some stray remarks in various Supreme Court opinions.3¢*

There was one blatant exception: the Tenure of Office Act of 1867. So Taft sought to

cabin it. He glossed it as the product of “a period in the history of the Government when both

Houses of Congress attempted to reverse this constitutional construction.”® It “grew out of the
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serious political difference between the two Houses of Congress and President Johnson.”8% As
Taft saw it, that law and related legislation were “radical innovation[s],” inflicting “injury” and

so essentially “invalid.”%¢’

They remained on the statute books only because of lingering
antipathy towards Johnson.®%® Ultimately, the Tenure of Office Act was the product of a “heated
political difference of opinion” which drove the Congress to “extremes,” as Taft believed was
“now recognized by all who calmly review the history of that episode.”®%° It was an unfortunate
misadventure, creating no lasting precedent and entitled to little weight at all.3”

In any case, Taft went on, the Tenure of Office Act had never really been accepted.
Presidents continuously denied its validity.?”! If they signed bills into law that seemed to
acquiesce to its principles, it was only out of expediency.?”? Meanwhile, the Supreme Court
itself had never signed off on the constitutionality of the Act but studiously left the question
open.?” “When, on the merits, we find our conclusion strongly favoring the view which
prevailed in the First Congress,” which reached its decision “during a political calm” and then
saw it “acquiesced in by the whole Government for three-quarters of a century,” Taft explained,

he had no trouble putting the Tenure of Office Act to the side as an aberration.’”* He ruled the

Act unconstitutional and then affirmed the president’s Constitutional right to remove.%”
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4.9: Myers and Presidential Representation

From the moment Taft’s opinion appeared, scholars and jurists attacked its legal and
historical arguments. Taft’s history was disputed by his colleagues on the bench and his fellow
professors in the academy.?’® Scholars have observed that Taft’s account of the Decision of
1789 is tendentious and historically inaccurate, glossing over irreducible ambiguities.?”” Even
taken on their own terms, some of Taft’s arguments are perplexing.’® More recently, scholars
have observed the way Taft’s opinion was rooted in a white supremacist “lost cause” redeemer
narrative.” Taft’s apparent obliviousness to the significance of the “Second Founding” is
startling 380

In context, however, those failures and oversights are unremarkable. Taft’s credulous
acceptance of the inaccuracies of the Dunning School of historiography are of a piece with the
broader Republican Party turn away from its radical Civil War commitments and mark him
precisely as a man of his time. When put back into context, what stands out about Myers is less
Taft’s historical amnesia and more the contemporaneity of the vision of the executive Taft
attributed to the Constitution and the framers. Taft retconned his understanding of the president
back to the Founding. Even as he quoted members of the First Congress, he attributed to them
his vision of the president as the nation’s supreme democratic leaders, one far superior than any

representative assembly.

876 See, e.g., Myers, 272 U.S. at 240-95 (Brandeis, J., dissenting).

877 See Shugerman, The Indecisions of 1789; but see Prakash, “New Light on the Decision of 1789.” See also Amar,
The Words That Made Us.

878 For example, Taft repeatedly stressed that the Decision of 1789 was adhered to by all three branches for the first
74 years of the Republic without context, until the Tenure of Office Acts. But, at the time Taft wrote Myers, the
Republic itself was nearly 140 years old. Why were the practices of the 70 years before the Civil War entitled to
greater authority than the 60 years afterwards?

879 See Bowie and pub, “The Separation of Powers Counterrevolution.”

880 Foner, The Second Founding.
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Thus, as Taft reconstructed the First Congress’s argument, its core commitment was to
the idea of presidential responsibility. It undergirded each of their four arguments for a
constitutional presidential power to remove. So, the First Congress’s First Argument—that the
Constitution had divided the government into three distinct branches, with separate powers—was
important because it explained the broader architecture of a system that gave the president alone
the duty to “take care that the laws be faithfully executed.”®®! And this in turn implied a removal
power, since otherwise the president would be forced to rely on “those for whom he can not
continue to be responsible.”¥? Similarly, it was this need for responsibility which undergirded
the First Congress’s second argument. The “reason” for the “well approved principle” according
to which “the power of removal . . . [is] incident to the power of appointment” was, quite simply,
“that those in charge of and responsible for administering functions of government who select
their executive subordinates need in meeting their responsibility to have the power to remove
those whom they appoint.”383

The presumption of presidential responsibility motivated the First Congress’s fears of
Congressional encroachment in its third and fourth arguments. If Congress had the power to
condition presidential removal, then it would interfere in “the operation of the great
independence executive branch of government,” which would impede its ability to act
responsibly.3¥* It would be able to “fasten[] upon [the president] . . . men who by their inefficient
service under him, by their lack of loyalty to the service or by their different views of policy,

might make his taking care that the laws be faithfully executed most difficult or impossible.”8%
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Skeptics might argue that the Senate already had the power to control the approval of some
executive officers and so control the president’s staff.®3¢ But there was a difference between
picking officers ex-ante and retaining them ex-post.®®’ The president would be so much better
informed than the Senate about the actual performance of an officer and his ability to do his
job.388 Presidential removal was a simple functional necessity for him to fulfill his
responsibilities. %

There was something a little monarchic about all this, as Taft recognized. “In the British
system, the Crown, which was the executive, had the power of appointment and removal of
executive officers.”? Taft believed that the framers of the Constitution included such removal
power in their conception of executive power t00.%°! But this did not make the Framers, Taft, or
the Court into monarchists. Taft went out of his way to assert that “the association of removal
with appointment of executive officers is not incompatible with our republican form of
government.”8%?

The crucial difference was the President’s representativeness. “In the discussions had
before this Court,” Taft explained, there was a “fundamental misconception,” one that could be

893

traced back even to the debates in the First Congress.®”> This was the notion that the House and

Senate were the people’s “only defender in Government” and that the president was somehow

894

their enemy, a would-be tyrant waiting to abuse his powers.®”* This was wrong. The President’s
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889 See Foner, 132 (“Made responsible under the Constitution for the effective enforcement of the law, the President
needs as an indispensable aid to meet it the disciplinary influence upon those who act under him of a reserve power
of removal.”)
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attitude towards the people was no different from the Congress’s, since “[t]he President is a
representative of the people just as the members of the Senate and House are.”®® In fact, “at
some times, on some subjects” the President was “rather more representative” of the people than
the Congress, because “the President [was] elected by all the people” while “the Legislature[ ‘s]
constituencies are local and not countrywide.”%

As the national representative, the president was in charge of national issues. “The extent
of the political responsibility thrust upon the president” was vast.®®” His concerns ranged from
dealing with foreign government to overseeing the mails to protecting the public.?*® Sometimes
he was in charge of running the government wholesale, particularly in the age of American racial
empire, as Taft knew from experience. “The possible extent of the field of the President’s
political executive power may be judged by the fact that quasi-civil governments of Cuba, Porto
Rico and the Philippines, in the silence of Congress, had to be carried on for several years solely
under his direction as commander in chief.”®*° “In all such cases,” Taft went on, “the discretion
to be exercised is that of the President in determining the national public interest.”% He was
uniquely in charge of realizing the nation’s policy.

To do that, he needed control over other government actors. Critics might object that the
government’s staffers were “bound by the statutory law and are not [the President’s] servants to
do his will.”?°! But to Taft they missed the point. Government servants engaged in all manner

of actions. And sometimes, particularly when engaged in some of their “highest and most

important duties”—what the Court had in the past called “political” duties—they were simply
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acting as stand-ins for the president. In those cases, the government’s staffers were “exercising

7902 Tt was

not their own [discretion] but [the president’s];” they were simply “act[ing] for him.
the President who was the representative of the people and had a unique charge in national
affairs. It was the President who had the duty to take care that the laws be faithfully executed
and held the executive power. The other actors in the executive branch were ultimately his
assistants and subordinates, there to help him realize his duty and exercise his power.”> “Each
head of a department is and must be the President’s alter ego” on the most important matters of

law and policy.”**

They were an extension of the president himself; the president needed to be
able to remove them when he no longer believed they represented him accurately.

To these arguments from presidential representation and executive policy-making, Taft
added a functional corollary. It was not enough for the president to have power in the abstract.
He needed to be able to use it. Without a removal power over his officers, the Congress could
impede “that unity and co-ordination in executive administration” which was “essential to
effective action.”® It was simply not possible to distinguish between those moments when
executive branch actors were exercising the president’s discretion, wherein they should be
absolutely accountable to him, and those when they were discharging their ordinary duties.”*
For pragmatic reasons alone, then, the president should have removal power over all executive
officers all the time.

This, Taft believed, was in keeping with the president’s responsibility for running an

efficient government. He asserted that the president enjoyed “general administrative control” by
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907 Pyrsuant to that administrative

virtue of the vesting of executive power in himself alone.
authority, the president could and should invigilate the federal government’s staff, to ensure that
they did not act negligently or inefficiently.”®® He could also “supervise and guide their
construction of the statutes under which they act” in the interest of ensuring the “unitary and
uniform execution of the laws.”* The president should judge his subordinates’ judgment,
evaluate their ability, take account of their “energy” and capacity for motivating their
workforce.”!? To Taft’s eyes, the president was already the general manager of the federal
government. To give him removal authority over executive actors was a natural extension of the
powers and responsibilities resting on him anyway.

These, then, were the “merits” grounds of the Myers decision.”!! The President enjoyed
“general administrative control of those executing the laws,” which included the power of
removal, pursuant to the vesting clause of Article I1.°!> That power enabled him to realize “his

obligation to take care that the laws be faithfully executed.”!?

To that end, Congress needed to
be kept away from removal, since otherwise it might interfere with the President’s ability to
fulfill his responsibilities and undermine the Constitution’s scheme.’'* According to that vision,
the president was the great national spokesman, uniquely charged with realizing the national

interest. He was the people’s representative, the state’s chief policy-maker, and the

government’s administrator, all rolled into one.
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4.10: Myers and Democratic Administration

We see the full reach of the Progressive nature of this vision—and so the ways it
resonates with Frankfurter’s arguments—in the limits and carve-outs that Taft built into it.
Detractors of presidential removal worried that a constitutional right to executive removal would
“open the door to a reintroduction of the spoils system.™!> Taft recognized that the defeat of the
spoils system and creation of the civil service were some of the great accomplishments of
modern government.”'® He had no desire to reverse them. He thus explained that, as long as the
civil service remained confined to inferior officers, “[t]he independent power of removal by the

President alone . . . works no practical interference.”!”

In fact, the merit system could even be
extended.”'® As long as Congress vested the appointment of inferior officers in the heads of
departments, rather than the president, it could control the conditions of their appointment and
removal, under Perkins.®'®

In the same spirit, a presidential removal power did not, for Taft, endanger adjudicative
independence within administrative agencies. Taft stated baldly that “whether a judge appointed
by the President with the consent of the Senate under an act of Congress, not under authority of
Article III of the Constitution, can be removed by the President alone . . . present[s]
considerations different from those which apply in the removal of executive officers”; he
declined to address the question at all.”>* He did suggest, though, that such officers could enjoy

greater protection without raising constitutional problems. “[T]here may be duties of a quasi-

judicial character imposed on executive officers and members of executive tribunals whose
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decisions after hearing affect interests of individuals, the discharge of which the President can
not in a particular case properly influence or control.”®?! Or, in the same vein, some officers
might have duties “so peculiarly and specifically committed to the[ir] discretion . . . as to raise a
question whether the President may overrule or revise the officer’s interpretation of his statutory
duty in a particular instance.”?? In these cases, Taft thought the President might be able to
remove them after the fact, if he thought they had not been “intelligent[] or wise[]” in the
exercise of their discretion.”?* But they would be free to act in the moment pursuant to law, free
from executive interference.

Taft’s vision of the executive was thus limited in its way. His conception of executive
power did not make the president into a king, although he acknowledged some parallels. But in
the end his was a democratic executive. As the representative of the people, he would act to
realize the nation’s interests, as he had already done in particular in U.S. imperial policy. And as
the leader of the people’s government, he would run it efficiently and efficaciously. The
removal power would be a tool for him to perform this presidential script. In Taft’s hands, it
would not threaten the great accomplishment of Progressive state building. Presidential removal
would not upend the civil service nor undermine Article I judges.

In particular, the new president was of a piece with the emerging administrative state.
Experts could work more safely in this new regime than they would have in the nineteenth
century. Then, they were at the mercy of parties. Now, they would be independent, protected
from interference by Congress or party. And they would have nothing to fear from the President

either, since as a matter of law they could be independent from him, too, and as a matter of
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temperament the President would be their ally. Both the expert administrators and the President
would be seeking out the public interest and trying to realize efficient and effective government.
Removal was a tool of administration, which would help the president do his job under the
Constitution and enable him to make sure expert administrators did their own jobs better.
Whether this was the First Congress’s vision as Taft claimed is unclear. It was certainly not the
vision embodied in the removal jurisprudence from the years before Myers. It did, however,
belong to Taft—and, with him, to the new conception of the office of the President, which he had
helped create.

This, then, was the state of play, in ideas and law, at the end of the roaring twenties. In
democratic theory, leading intellectuals sought a way forward after a loss of faith in
representative assemblies. The omnicompetent citizen was no foundation for democratic
government. One solution would have been to abandon any meaningful conception of popular
sovereignty. Another was to look for it in some vision of expert administration. And the law
trended towards something combining expertise with presidentialism—responsible democratic
government through executive administration.

So doing, the law broke with the previous jurisprudence on the removal power to give the
president greater administrative control over the government. The President, Taft explained, was
the people’s representative. He needed the legal authority to help realize their policy aims. This
did not mean unfettered power. Administrators could still enjoy independence from the
executive in pursuit of the public’s needs—especially technical experts and adjudicators. But the
president would have administrative power over the government as a whole.

This emerging vision of presidential administration was still more theoretical than

practical, though. It existed, perhaps, in Frankfurter’s revisions to Dewey. We see it as a
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foundation for Taft’s ruling in Myers. But democratic theory and formal law do not political
institutions make. To turn this vision into reality would require the construction of new
government machinery and the reorganizations of the state. As the next chapter explains, to do

that would take a crisis.
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Chapter 5: Making Presidential Democracy

Presidential Administration and the

President’s Committee on Administrative Management

5.1: Revisiting the Proposed Executive Reorganization Act of 1937

The Executive Reorganization Act of 1937 is back in vogue. The bill, which sought to
transform the office of the president, failed on a close vote early in Roosevelt’s second term.
Defeated and discarded, it was quickly overshadowed by FDR’s other failed plans—notably his
infamous attempt to pack the Supreme Court.”** In subsequent years, historians have mostly
dismissed it with two-sentence treatments.”?> Only specialized scholars of public administration
studied it at all.”?

Recently, its fortunes have shifted. Academics have turned back to the bill. This
renewed interest is long overdue. At the time it was proposed, the bill was a very big deal.
Roosevelt believed that the reforms it proposed were prudent and necessary to strengthen
American democracy in the face of novel challenges.”>’” Many agreed. Nicholas Murray Butler,
back from his European travels and still President of Columbia, publicly congratulated Roosevelt
on the proposed legislation. “As many of us have been pointing out during the past few years,”
he wrote to the editor of the Springfield Union, “one of the strongest defenses which democracy
can make against the inroads and attacks of despotism is to prove its efficiency. If democracy is

truly efficient in the discharge of its public business, the door will be closed in the face of any

924 Jeff Shesol’s book on court packing, for instance, does not even include it in the index, although it covers the
same period and many overlapping actors. Shesol, Supreme Power.
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926 See, e.g., Newbold and Rosenbloom, “Brownlow Report Retrospective.”
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approaching forms of despotism.” PCAM’s recommendations would do just that. They
constituted “in my judgment, the most important proposal having to do with the form and
conduct of our government which has come from the White House in my memory.” “It is quite
plain,” he went on, that the recommendations were “the result of long and careful study by
trained and experience[d] minds.?®

These reforms proposed a complete transformation of the mechanisms of American
governance. They constituted a central plank of Roosevelt’s post-reelection program, closely
connected with the other projects sometimes known as the “Third New Deal.”®?*® And they were
very controversial. When the legislation finally came up for a decisive vote, in March 1938,
many in Congress felt that they needed to oppose it to protect Congressional prerogatives.”® Far
from enshrining American constitutionalism, the bill was perceived to erode the principle,
conflating fundamental functions and handing them to the executive. It caused even some of
Roosevelt’s staunchest allies to break with him.?3!

When Congress rejected the act, it rebuffed one of the President’s signature programs.
Everyone understood this to be a major defeat.”*?> The Reorganization Act’s rejection has come
to define the limits of New Deal reform, a boundary condition for the U.S. state.”*

And yet, the Act would have second life. With the benefit of hindsight, it is clear that the

Committee which drafted the bill, known as the President’s Committee on Administrative

Management (PCAM), exercised a powerful, subterranean influence on the development of

928 “Dr. Butler Sees Much of Merit in President’s Proposal,” 23 January 1937, Archival Files of the President’s
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executive governance in three related ways: (1) through its impact on later reorganization
initiatives, (2) by generating a storehouse of ideas for empowering the executive in the
administrative state, and (3) by shaping the sensibilities of future reformers.

First, although its initial legislative proposal failed, PCAM did shepherd its most
important and consequential recommendations into law a few years later. The failed
Reorganization Bill of 1937 was followed by the successful Reorganization Act of 1939, which
embodied two of PCAM’s main proposals: authorizing the President to hire six powerful
assistants and granting the executive the authority to reorganize the federal government.”**
Roosevelt promptly took advantage of his new powers to create the Executive Office of the
President, which laid the foundation for executive administrative supremacy.”** President
Roosevelt’s actions “provided for the first professional White House staff” in the country’s
history, decisively breaking with 150 years of prior practice.”*¢ It quickly led to “a flood of new
positions to be created in the White House,” greatly expanding the President’s ability to manage
the state and project power through it.3’

This idea—that the President should have a dedicated, institutionalized staff to influence
the affairs of government—was the centerpiece of PCAM’s vision, and the two presidential

documents that brought it into being were drafted by PCAM and its chairman.”*® PCAM thus lies

93¢ Note that the Reorganization Act of 1939 put limits on the President’s reorganization authority that had not been
included in PCAM’s report. On the relationship between the 1937 Bill and the 1939 Act, compare Polenberg,
Reorganizing Roosevelt’s Government, 185 (emphasizing the ways the Reorganization Act of 1939 constituted a
rejection of the 1937 proposals and PCAM’s original vision), and Dearborn, “The Historical Presidency,” 186
(same), with Karl, Executive Reorganization and Reform in the New Deal, 257 (emphasizing the ways the
Reorganization Act of 1939 embodied and helped realize the 1937 proposals and the plan of the PCAM report),
Milkis, The President and the Parties, 125 (same), and Milkis and Nelson, The American Presidency, 297-98
(same).
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at the origin of the institutions of modern presidential administration in a very straightforward
way, despite the failure of its initial 1937 reorganization bill. The Committee envisioned modern
presidential administration and wrote the words that brought it into being.

PCAM’s influence stretched beyond this moment of creation. Many of PCAM’s
proposals, although not implemented at the time, were subsequently put into law.”** For
example, the Committee recommended that executive and adjudicative functions within agencies

940 and championed presidential supervision of agency regulatory plans.”*!

be kept separate
Neither proposal was fully embraced right away. Less than a decade later, however, the
Administrative Procedure Act enshrined PCAM’s championed division between adjudication
and administration.’*?> Some four decades after that, the Reagan White House realized PCAM’s
vision of presidential administrative superintendence through an executive order requiring
agencies to prepare regulatory plans for presidential review.?** This is the second way that
PCAM influenced the development of modern presidentialism: by developing a series of specific
proposals for bringing about executive governance that, even if unrealized at the time, lay ready-
to-hand for the future.

Finally, and most significantly, PCAM continued to shape the growth of the federal state

through its effects on government personnel and administrative theory.”** The members of

PCAM were leaders in the field of public administration and continued to train students and

939 See Harris, “Oral History Interview with Joseph P. Harris,” 76 (“Most of the recommendations which were
turned down in 1936, ‘37, ‘38, ‘39, when it was before Congress, have since been adopted.”).
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advise government officials, including Presidents, for many years.”** Their report became a
foundational text for the discipline.”*® Moreover, PCAM was assisted in its work by a battery of
young scholars and professionals, who themselves worked in government and trained future
government servants.”*’ That network continued to advance PCAM’s presidentialist vision for
many years, even in the face of partisan reversals.®*® The Committee that put the bill together
articulated a powerful vision of presidential administration, which stamped a generation of
reformers and guided the build-out of the American state.

While its initial bill was rejected, the revamped bill that passed created the structure for
what is now called presidential administration. As then professor Elena Kagan observed, it
“established the infrastructure underlying all subsequent attempts by the White House to
supervise administrative policy.”* So doing, it “refashioned the American presidency more

profoundly than at any time since George Washington’s first administration.”>°

945 See Karl, Executive Reorganization, 38, 112-13, 151.

946 See Newbold and Rosenbloom, “Brownlow Report Retrospective,” 1006.
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5.2: The Reorganization Act Among the Historians

Perhaps because of its tortured history and obscure influence, scholarly analysis of bill
has been confused. Since the fight over executive reorganization was closely connected to the
fate and reach of the New Deal itself, studies of the act and its ideas have sometimes served as
proxies for debates about Roosevelt’s legacy. This is particularly true of the two most important
pieces of scholarship on the Reorganization Act, Dick Polenberg’s Reorganizing Roosevelt’s
Government and Barry Karl’s Executive Reorganization and Reform in the New Deal. Writing
close to events and deeply invested in New Deal reform, they sometimes rehearsed the
disagreements they sought to historicize.

Thus, Professor Polenberg, in his political history of the 1937 Act, attempted to vindicate
Roosevelt’s reform proposals by refuting anti-New Deal claims that the bill constituted a radical
aggrandizement of executive power. To his eye, the accusations of “dictatorship” that doomed
reorganization were false, hysterical, and part of a carefully choreographed corporate
campaign.”>! They did not reflect an understanding of the law or the feelings of ordinary

Americans.”??

In the act’s defeat, Polenberg saw the illegitimate triumph of a conservative
American culture he deplored.®>?

Professor Karl, writing a few years before Polenberg, similarly argued that the act was
defeated on false terms. But he read its meaning—and so rejection—very differently. As he saw

1 954

it, the bill was radica It really would have remade the American state. That Congress

defeated it, however, did not mean the American people rejected it or its accompanying vision.
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The act was not beaten by conservative, anti-New Deal forces. Rather, it failed on a mere
technicality.®>> Its spirit lived on, and was embodied in subsequent measures.?>¢

These pioneering early analyses help situate the Reorganization Act and explore its
stakes. They are necessary aids to any further study. But, so bound up with showing that
Roosevelt was right, they leave basic questions about the bill’s origins and legacy unexplored.
In particular, Polenberg and Karl’s commitments kept them from giving credence to charges that
the act incorporated unsavory, illiberal or anti-democratic elements. Anti-New Dealers had
savaged the proposed bill as an unprecedented executive power grab.”>” (Roosevelt did not help
matters when he gave a press conference explaining that he would not make a good dictator,
even he had wanted to become one.”*®) Their charges were hysterical and opportunistic. Still,
one does not need to subscribe to conspiratorial, anti-progressive screeds to recognize that the act
owed something to a powerfully illiberal international intellectual sensibility.”>® Early scholars,
seeking to vindicate the New Deal, were understandably wary about dwelling on these
deficiencies.

More significantly, these early studies have been overtaken by subsequent history.
Polenberg and Karl were too close to the Reorganization Act to see what about it would turn out
to be significant. In hindsight, it is clear that the failed law anticipated crucial features of the
modern executive. The 1937 bill would have dramatically expanded presidential staff based in

the White House.”*® It sought to project executive control through the federal government,
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especially the agencies.”®! Tt incorporated policy planning into the office of the President.”®?
And it proposed several specific mechanisms for enhancing presidential power and enabling the
executive to make more effective use of the federal bureaucracy, including reorganizing the
Bureau of the Budget to enable it to review executive orders and department policies and
regulations.”®

Remarkably, despite the 1937 bill’s failure, many of these suggestions have come to pass.
The modern institutional presidency is built around an expanded White House staff, executive-
based policy planning committees, presidential direction of the state’s administrative apparatus,
and other reforms proposed by the framers of the 1937 bill.?* With the benefit of hindsight, we
can see that President’s Committee seems to have anticipated even minor, highly technical
reforms, such as the review of government directives by the successor agency to the Bureau of
the Budget, the Office of Management and Budget.”®> Some of these aspects of the modern
office, however, would not be implemented until many decades after the initial act had failed.

The most important historical fact about the un-passed Reorganization Act, then, may be
that it did not really fail, despite what Polenberg and Karl recount. Even though it was not
enacted, it seems to have produced the effects at which it aimed. Shockingly, and unexpectedly,
the rejected Executive Reorganization Act of 1937 provides a blueprint for the development of

the Executive branch for many years after.
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From this perspective, the bill embodies a peculiarly New Deal reform dynamic. Like its
notorious twin, the Judicial Reorganization Act of 1937, it formally failed while nevertheless
seeming to achieve its goals. Both acts even did this, in part, in similar ways, substituting
makeshift policy, doctrinal, and personnel shifts for ordinary legislative change. For the
judiciary, there was the famous Supreme Court “switch in time” in 1937, followed by personnel
substitutions, which obviated the immediate need for Roosevelt’s court packing.”®¢

Executive reorganization had its own crucial switch and substitution too. One of the
reasons the initial Reorganization bill failed involved a controversial provision that would have
transformed the Office of the Comptroller General. Under the Budget and Accounting Act of
1921, which created the Office of the Comptroller, the Comptroller had responsibility for
conducting post-expenditure audits of government expenses and also, in some cases, releasing
congressionally appropriated funds to be spent by the executive branch and government

%67 In order to make the office truly independent, the Budget and Account Act insulated

agencies.
the Comptroller from Presidential interference by granting him a 15-year term and “for cause”
removal protection.”®® As a result, the nation’s first Comptroller, John McCarl, was still in office
when Roosevelt came to power. McCarl, however, revealed himself a staunch anti-New Dealer.
He aggressively used his pre-expenditure disbursement authority to frustrate New Deal

programs, refusing to release funds to pay for signature initiatives like the TVA and generally

slowing the operation of government.”®® This would have frustrated any president. It was

966 See canonically Leuchtenberg, The Supreme Court Reborn.

%7 For a detailed study of the Office of the Comptroller General at that time, see Mansfield Sr., The Comptroller
General.

968 Mansfield Sr., The Comptroller General.

969 This was a major source of frustration that predated PCAM. See “Memorandum re: GAO Domination of Gov’t
Activity,” 18 September 1934, PCAM Files, 9.D.XIII.1. PCAM went to great lengths to document McCarl’s
problems and communicate them to others, especially Congress. See “Wren Memo on GAO delays,” 20 March
1937, PCAM Files, 9.D.XVI.2. See Mosher, The Gao, ch. 3.
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especially galling to Roosevelt, who sought to implement new government programs quickly to
deal with the ongoing economic emergency.

In response to this untenable state of affairs, the initial Executive Reorganization Act
sought to curb the power of the Comptroller substantially. The bill eliminated his pre-
expenditure disbursement authority completely and moved the audit process away from the
Comptroller’s Washington office, directly into the field branches of executive agencies.”’® Many
congressmen invoked these attacks on the Comptroller as grounds for voting against the bill.””!

In the meantime, however, McCarl’s term ended. Roosevelt found a replacement with a
more sympathetic, limited conception of the office. By the time the administration proposed a
new Reorganization Act, in 1939, the Comptroller General’s obstructionism had been
neutralized. The administration dropped the reform proposal. Cementing his victory, Roosevelt
chose as his next Comptroller a close ally, who had sponsored the new reorganization bill in the
House of Representatives, congressman Lindsay Warren. Warren happily accommodated the
office to the demands of the New Deal. In his wake, Comptrollers have largely kept to their
more circumscribed role.”’?

We see, then, a similar dynamic playing itself out in court packing and in one aspect of
executive reform. In both cases, doctrinal and personnel shifts substituted for enacted
legislation. Institutions could fall in line with New Deal values in many different ways. Policy
changes in existing offices could make structural reforms unnecessary. As the Supreme Court

and the Office of the Comptroller reformed their refractory conduct, the administration

970 PCAM Report, 23-24.

97! Karl, Executive Reorganization and Reform in the New Deal, 251 (quoting Senator Byrd). See also Bulletin of
America’s Town Meeting of the Air, Jan. 24, 1938.

972 See Mosher, The Gao. Cf. Bowsher v. Synar, 478 U.S. 714 (1986).
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abandoned controversial efforts at statutory reform. But the changes in the Court and
Comptroller were not less durable for having been improvised.

Curbing the office of the Comptroller was only one of the Reorganization Act’s many
reforms taken up in spite of the act’s formal defeat. Most of its other proposals, however, were
implemented more directly. Some proposals from the 1937 bill were reprised in the successfully
enacted Executive Reorganization Act of 1939. Others were realized later, with less legislative
fanfare, thanks to continuity in staff and personnel. The research staff that worked on the report
that led to the 1937 bill included many graduate students in law and political science, several of
whom went on to distinguished careers in public administration. °’* They worked in think tanks,
in academia, and directly in government. What reforms they did not implement themselves—
through their own executive service or their work on one of the many reorganization committees
of the postwar era®’*—they could confide to their many students.””>

The 1937 bill, then, remained a touchstone for the organization of the modern American
executive. By turning to the ideas it advanced, contained most explicitly in PCAM’s report, on

which the bill was based, we can study the principles that underlay and informed the building out

of our Article II machinery.

5.3: The Reorganization Act Before the Law Professors

For this reason, the Committee—also known as the Brownlow Committee, after its chair,
Louis Brownlow—and its report have begun to attract attention from law professors. The work

of PCAM has always been of interest to specialized scholars of public administration,”’® and has

973 Over half the staff had Ph.D.s and fully two-thirds worked in academe. Polenberg, Reorganizing Roosevelt’s
Government, 17.

974 See generally Arnold, Making the Managerial Presidency.

975 Emmerich, Federal Organization and Administrative Management.

976 See, e.g., Newbold and Rosenbloom, “Brownlow Report Retrospective,” 1006 (collecting citations); Roberts,
“Why Brownlow Failed.”
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periodically been the focus of historical study too.””” But it has only become of serious interest
to law professors more recently, as presidential administration itself began to take off.”’® Of the
roughly 200 law review articles that reference the Brownlow Committee, three-quarters have
appeared since 1980, with two-fifths just since Elena Kagan’s pathbreaking article on
Presidential Administration helped constitute it a field of study. The pace of references is
increasing.””® Now, legal scholarship follows Kagan’s lead in making the Brownlow Committee
a central part of its analyses.”®" It has become a necessary stop in any argument about the place
of the presidency in the modern administrative state.

Yet despite this surge of interest, legal scholarship has mostly refrained from
contextualizing PCAM’s work. As a result, legal scholars’ use of the Brownlow Committee’s
report has sometimes misunderstood the Committee’s aim and the report’s meaning.

This is particularly true of the so-called unitarian use of PCAM. So, for example, law
professors Stephen Calabresi and Chris Yoo identify the Brownlow Committee as a key moment
in the development of the unitary executive in the “third half-century.”®' They claim that
presidents from Washington onward have maintained a strongly unitary conception of the office,
and that, as a result, unitarianism constitutes an uninterrupted tradition with deep roots.

The New Deal is a particularly important moment for their story. It is, they agree, the

time when the institutional machinery of the modern presidency was built out. But it was also

977 See Polenberg, Reorganizing Roosevelt’s Government; Karl, Executive Reorganization and Reform in the New
Deal; Arnold, Making the Managerial Presidency.

978 This is a question of degree. The PCAM report has been cited in the legal literature since it first saw light, and
was a particular subject of analysis at the time of its publication. See, e.g., Jaffe, “Invective and Investigation in
Administrative Law”; Fuchs, “Current Proposals for the Reorganization of the Federal Regulatory Agencies.”

7% Author’s calculations based on Westlaw database search of Law Review & Journals for “adv: ‘President’s
Committee on Administrative Management” OR ‘Brownlow Committee,””” which returned 202 articles.

980 See, e.g., Renan, “The President’s Two Bodies.”

981 Calabresi and Yoo, The Unitary Executive: Presidential Power from Washington to Bush, 299; see also Yoo,
Calabresi, and Nee, “The Unitary Executive During the Third Half-Century.”
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the era dominated by that iconic liberal president, Franklin Roosevelt. Since much of the
conservative political project of which they are a part can be understood as a reaction to and

rejection of Roosevelt’s New Deal,”%?

and, unitary executive theory itself came of age under
Ronald Reagan, who championed that conservative tradition, it might be thought that liberal,
Roosevelt-era presidentialism was opposed to Reagan unitarianism. This would break the
putative continuity of the unitarian tradition. It would also mean that the institutional
foundations of the modern office rested on non-unitarian grounds.

Calabresi and Yoo believe this is exactly wrong. They believe that the Brownlow
Committee’s recommendations “had particularly strong implications for the unitariness of the
executive branch.”®* Roosevelt’s endorsement of the PCAM report thus revealed his own
commitment to unitary theory. The Brownlow Committee, far from breaking the unitary
tradition, embedded it into the institutional fabric of the administrative state.”®* Howsoever
“conservative” unitary theory may have become, even the urliberal American president believed
in it.

Calabresi and Yoo’s analysis, however, is largely devoid of historical context.”® As a
result, their reading of the report is slightly off. They locate the act primarily within a tradition

of presidential constitutionalism. However, as the text of the PCAM report itself makes clear,

the reforms’ origins lie much further afield, in Progressive Era understandings of government

982 See Phillips-Fein, Invisible Hands.

983 Yoo, Calabresi, and Nee, “The Unitary Executive During the Third Half-Century,” 96.

984 See Calabresi and Yoo, The Unitary Executive: Presidential Power from Washington to Bush, 299; see also
Dearborn, “The Historical Presidency’’; Newbold and Terry, “The President’s Committee on Administrative
Management: The Untold Story and the Federalist Connection,” (emphasizing the strong unitary features of the
PCAM report).

%85 Indeed, the authors are clear that they are not trying to write a work of history. See Calabresi and Yoo, The
Unitary Executive: Presidential Power from Washington to Bush, 18.
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reform, including plans to reorganize state and local governments, many of which stood starkly
opposed to traditional understandings of constitutional government.”%¢

Ignoring those origins leads Calabresi and Yoo to miss part of the Brownlow
Committee’s report’s significance. When read in context, what is most striking about PCAM’s
work is not that it sought to empower the president. As we saw, this was the standard reform
thought of the time.”®” Rather, what is remarkable is the extent to which PCAM departed from
traditional reform prescriptions, in ways that sought to check the executive. The Brownlow
Committee’s executive was hardly “unbound.”®® The watchword of executive reform was not
“unitary,” but “responsible.” Lacking the right context for their reading, Calabresi and Yoo
believe PCAM sought to empower the presidency more than it actually did. To treat the report
as a forerunner of Reagan-era theories of presidentialism is to thin out and misconstrue what
PCAM sought.

Restoring the Committee to a richer institutional and intellectual context can not only
correct misreadings of the report but also bolster other arguments about its meaning.
Thus, Gillian Metzger and Kevin Stack have recently looked to the PCAM report as a founding
document in the creation of what they call “internal administrative law.”* Formalized internal
agency processes, they explain, advance rule-of-law values, and should perhaps be understood as

a kind of law.””® Among the values they see internal administrative law serving, two stand out:

accountability and efficacy. Without internal administrative law, they observe, agencies are

986 See PCAM Report, 3.

%87 Indeed, as a commentator at the time put it, the PCAM Report pushed “a reform which has been universally
advocated by experts in public administration for years” and “contain[ed] little or nothing with which many teaches
of public administration c[ould] find reason to disagree.” Ray, ‘“The Defeat of the Administration Reorganization
Bill,” 115, 116. But see Roberts, Why Brownlow Failed, 6-7 (arguing that not all experts were in agreement with the
report).

988 Posner and Vermeule, The Executive Unbound.

989 See Metzger and Stack, “Internal Administrative Law,” 1267-68.

990 See Metzger and Stack, 1256-59.
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unable to coordinate their actions, realize government priorities, and so be democratically

991 <

responsive. [[Internal administrative law” thus plays a “critical role in ensuring the

legitimacy and accountability of the administrative state.”?

Metzger and Stack see in the PCAM report an early recognition of the importance of
internal administrative law.”®*> But, writing without historical contextualization, they limit their
analysis to the report’s text.

Putting the report back into context significantly strengthens Metzger and Stack’s
argument. Indeed, as we will see, the Brownlow Committee was chartered precisely in order to
solve problems born out of a lack of accountability and efficacy. And the foundational thinkers
of administrative law, from whom PCAM learned, put accountability and efficacy at the
forefront of their work. Restoring the Brownlow Committee to its institutional and intellectual
context thus underscores Metzger and Stack’s argument. The values of internal administrative
law were, in fact, at the very foundation of the creation of the modern administrative state, and
no mere accidental inclusions in a government report.

The value of rich historical contextualization of the Brownlow Committee’s work for
legal analysis was recently illustrated by Jessica Bulman-Pozen in her groundbreaking article on
presidential administration and cooperative federalism. Bulman-Pozen uncovers an overlooked
side of the modern administrative state. Scholars have been right, she contends, to focus on the
executive, as it has become such an entrenched and dominant feature of our governance

994

regime.””* But presidential administration is about more than the president’s control of federal

agencies. By “working together with the states,” she observes, “presidents have long realized

91 See Metzger and Stack, 1265-66.

992 Metzger and Stack, 1266.

993 Metzger and Stack, 1268.

994 See Bulman-Pozen, “Administrative States,” 280.
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policy outcomes they could not achieve through federal agency action alone.”®® Bulman-Pozen
convincingly shows how “federalism” can be “a tool of presidential administration,” even as
attending to the states complicates received stories about the accountability and efficacy benefits
of executive centralization.”®®

Bulman-Pozen finds the roots of this regionalist administrative vision in the founding
reforms of the New Deal era, including the PCAM report. The Brownlow Committee, she
observes, “relied on federalism, localism, and regionalism to make its case for presidential
control over administration.”"’

Her argument advances in part through judicious use of historical context. The Report
itself included precious few explicitly regionalist recommendations. As Bulman-Pozen baldly
puts it, PCAM just was not “focused on federalism and regionalism.””® But the history of the
Committee’s work reveals that PCAM shared a close institutional and intellectual relationship
with the National Resources Committee (NRC). That body did emphasize federalism and
regional planning.”®® Reading the PCAM report in light of the NRC’s work brings out
remarkable resonances, and helps establish PCAM’s serious interest in “intergovernmental
administration” and decentralization.!%%

Of course, as Bulman-Pozen herself recognizes, the NRC was only one of the many

contexts in which the Brownlow Committee worked. Locating PCAM in relation to the NRC is

helpful, and illustrates the power of historical contextualization to recover overlooked, yet

995 Bulman-Pozen, 288.

9% See Bulman-Pozen, 298.

997 Bulman-Pozen, 289.

998 Bulman-Pozen, 292.

999 Bulman-Pozen, 290-91. Indeed, PCAM was born from a memorandum prepared by the NRC urging a study of
presidential “management in the larger sense of the term.” Brownlow, 4 Passion for Anonymity, 328 (reproducing
the memorandum).

1000 Bylman-Pozen, “Administrative States,” 292.
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generative interpretations. But we would be misreading the Brownlow Committee Report if we
only read it in relation to the NRC’s work.

PCAM’s primary aim, as Bulman-Pozen herself acknowledges, was to strengthen
centralized presidential administrative power.!%! To that extent, the NRC did not provide
PCAM with its dominant institutional or intellectual background. %2 PCAM’s regionalism is
noteworthy precisely because its main charge was national, not regional. To reap the full
benefits of an approach whose value Bulman-Pozen’s article illustrates, then, we need to
scrutinize PCAM against the backdrop of a different, non-regional scene.

PCAM was chartered to solve national administrative problems, making use of the newly
emerging methods of public administration. We can more fully apprehend the meaning of the
Committee’s proposed reforms by looking at it against those backgrounds. It is to the national
administrative situation, then, and the emerging world of the science of public administration,
that we need to turn.

5.4: Institutional Context of the Brownlow Committee’s Work

PCAM was brought into being to solve immediate problems of New Deal management.
But these problems were themselves symptoms of a deeper difficulty. As the federal state took
an activist, interventionist posture, it adopted a fundamentally new approach to governance, for

which it had neither proper experience nor adequate institutional foundation. PCAM had to

1001 Bylman-Pozen, 289-91.

1002 The memo that ultimately inspired the creation of PCAM was produced by the NRC. But that memo
emphasized the need for centralized executive control, not regionalism or federalism. See Brownlow, A Passion for
Anonymity, 327 (quoting NRC memorandum that served as the basis for the chartering of PCAM, and which
asserted that “[fJrom the point of view of national planning . . . it is evident that management is of fundamental
importance,” and that “the brightest prospects of modern democracy” lay in the continued development of “the
American Executive”—a leader like a “city manager [or] a large scale industrial executive”).
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solve both of these problems. And it had to do so under emergency conditions, with little money
and less time.

PCAM’s reform vision of 1937 developed in response to problems with the American
federal government of the 1930s. Most proximately, PCAM emerged from challenges the
federal government made for itself as it struggled to address the Great Depression. The financial
collapse of 1929 and implosion of the real economy created an immediate need for state action.
1003 Businesses failed. Banks collapsed. Workers and farmers went hungry. The government of
President Herbert Hoover recognized it had to intervene. !0

Although commentators at the time and subsequent historians have faulted the Hoover
administration for not doing enough, its actions at the time were unprecedented.!?®> Through a
variety of programs, it launched the federal government into a newly activist posture. The
Reconstruction Finance Corporation, which made emergency loans to shore up important credit
and industrial facilities, is the best remembered.!?°® But it was only one of several new
initiatives that the Hoover administration pioneered. The Farm Board, later the Farm Credit
Administration, sponsored government corporations to buy surplus wheat and cotton.'”°” The
National Drought Committee coordinated multi-level responses to water shortages in the South

and West.!%%® The President’s Emergency Committee for Employment did similar coordination

for unemployment relief on a national scale.!°” The Citizen’s Reconstruction Organization led a

1003 On the relationship between the financial collapse and the depression, see, classically, Galbraith, The Great
Crash, 1929.

1004 See generally Kennedy, Freedom From Fear, ch. 2.

1005 See Kennedy, 54-56, 84-85.

1006 See Hawley, The Great War and Search for Modern Order, 180.

1007 See Hawley, 166.

1008 See Hawley, 167; see also Hoover, “White House Statement on Committees and Commissions,” April 24, 1932.
1009 See Hawley, The Great War and Search for Modern Order, 167.
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campaign against hoarding to revive consumer spending.!®!® Long before Roosevelt’s New
Deal, then, the federal government had taken on a bewildering number of new responsibilities.

These new programs created management challenges. President Herbert Hoover, famed
for his concern with efficiency and organization, recognized the problem.!°!! It was widely
believed that the federal government was badly organized even at the time that he had first taken
charge of it.!°!2 There was no logic to its many departments or agencies.!®!* New, Depression-
inspired ad-hoc programs exacerbated the problems.

At the end of his term, Hoover set himself to do something about it. He asked Congress
to grant him authority to reorganize the government. Congress acquiesced with the Economy
Act of 1933. But by the time Hoover proposed new organizational structures, he had lost
reelection. The lame-duck Congress blocked his proposals on the grounds that it should be up to
his successor to organize the government he would run.!%!4

Under that successor, Franklin Roosevelt, the administrative problems that worried
Hoover became much more serious. Between Roosevelt’s inauguration, in March 1933, and the
end of his first full fiscal year in office, in July 1934, Congress created over sixty new
agencies.!?!> Most of these formally reported directly to the President.!?'® Meanwhile, the

federal government ballooned in size. By the end of fiscal year 1936 its staff had grown by just

under 50% as compared with three years earlier, and expenditures had nearly doubled.!”'” To

1010 See Hawley, 181.

0L See Arnold, Making the Managerial Presidency, 82.

1012 See, e.g., Lowden, “Our Government Machine Halts and Creaks,” in PCAM Files, 6.C. XLIIL6; Karl, Executive
Reorganization and Reform in the New Deal, 166-67.

1013 See., e.g., Arnold, Making the Managerial Presidency, 43.

1014 These events are described in Arnold, 82.

1015 See Dickinson, Bitter Harvest, 49.

1016 See Dickinson, 50.

1017 See Dickinson, 50.
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manage this vastly expanded government apparatus, Roosevelt had only ungainly tools.
According to an internal White House document from 1934, the government depended on 348

1018 Tt was an

different interdepartmental committees to coordinate and implement policy.
administrative disaster.

Roosevelt improvised new managerial arrangements, but none solved the underlying
problem. Starting in July 1933, he relied on an “Executive Council” (EC) of his cabinet officers,
a few sub-department leaders, and the heads of important New Deal agencies.!®"® But the size of
the EC made it ineffective for making decisions. It operated more like a “debating forum.”!920
Consequently, Roosevelt came to rely on a different coordinating body, the National Emergency
Council—ostensibly the EC’s secretariat, but in practice a smaller assembly of administrators
with responsibilities for New Deal programs.'??! As those grew, however, subcommittees
proliferated. In October 1934, in pursuit of consolidation, Roosevelt collapsed the old National
Emergency Council, the EC, and another cabinet coordinating committee into a new National
Executive Council.!??? At the same time, though, he created parallel institutions to oversee new
public works and relief expenditures, undermining his own push for centralization.!??

Miraculously, the jerry-rigged arrangements seemed to work. But everyone knew that they were

not sustainable.

1018 See Dickinson, 77.

1019 See Dickinson, 52, n.33; see also Exec. Order No. 6202A (July 11, 1933) (creating the EC).

1020 Dickinson, Bitter Harvest, 53.

1021 See Dickinson, 53; see also Exec. Order No. 6433A (Nov. 17, 1933) (established the National Emergency
Council).

1022 See Dickinson, Bitter Harvest, 56. The other cabinet committee was the Industrial Emergency Committee, in
charge of supervising the NRA. See Dickinson, 55-56.

1023 Notoriously, to review public works expenditures, Roosevelt relied on a “five ring circus” composed of its own,
largely separate government apparatus. It involved (1) review by the Division of Application and Information, a
section of the National Emergency Council, (2) a subsequent review by the twenty-three person Advisory
Committee on Allotments (confusingly chaired by the Secretary of the Interior but on which the President served as
a member), (3) parallel, internal review by the Works Project Administration, (4) final review and disbursement by
the Department of the Treasury, and (5) ongoing tracking by the Bureau of the Budget. See Dickinson, 74-75,
especially 75, n.108; Brownlow, A Passion for Anonymity, 325.
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5.5: From Saving to Spending

These administrative problems were the immediate cause of reorganization. The federal
government needed institutions that would allow for the many new agencies to operate
effectively and in some kind of harmony. PCAM was charged with imagining a structure that
would work.

But the administrative disorder that PCAM was chartered to resolve is itself best
understood as the symptom of a deeper problem. The inescapable reality was that the federal
government lacked adequate institutions to tackle the kind of crisis it was confronting. The work
it was being asked to do was not work it was prepared to do.

This takes us to the fundamental cause driving the need for government reorganization,
and so the deep issue PCAM had to help tackle. The problem was not just about the number of
agencies. It was about their function. The federal government’s improvisations in response to
the Great Depression led to a basic change in the posture of the state. Its relationship to finance
and expenditures flipped. Before the Great Depression, the state was trying to save money. But
now, it was trying to spend it. To do that, the government needed to build whole new
administrative apparatuses on the fly.

To understand how the federal state found itself in this predicament, we have to turn back
to World War I. Before the war, the federal government ran frequent but unpredictable
deficits.!%2* The gradual expansion of the government workforce and the associated growth in
expenditures that had taken place over previous decades meant that the federal government could
no longer count on tariff income alone to cover all its expenses.!??° As a result, it accumulated

debt.

1024 See Arnold, Making the Managerial Presidency, 26.
1025 See Arnold, 27. For the growth of government staff and expenditures, see Arnold, 8-9.
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With the war, this financial situation became precarious. Between 1916 and 1920, as a
result of wartime spending, the federal debt increased nearly twenty-fold, from under one-and-a-
quarter billion dollars to over twenty-four billion.!??¢ Meanwhile, the United States, a creditor
nation, staked a firm position on the repayment of wartime debts from allies.!®?” If only to avoid
hypocrisy, the government would have to pay its own. Congress needed to put its financial
house in order.

To do so, it drew on a longstanding tradition of Progressive administrative reform. For
many years, Progressives had advocated housing fiscal planning responsibilities in the executive,
whether at the local, state, or federal level.!928 The lodestar to their approach was the idea of a
budget, then a new technology of governance.!’? They believed that, by allowing the executive
to compile a global account of proposed expenditures across the whole government, the budget
would enable a complete and holistic evaluation of what the government should do and how it
should pay for it.!93% Before the war, President William Howard Taft’s Committee on Economy
and Efficiency had proposed such a budget for the federal government, and Taft himself had
endorsed their approach.!®! But Congress rejected this perceived encroachment on its
prerogative.!03?

After the war, Congress proved more open. In 1920, as the government’s fiscal problems

became intractable, Congress passed a first version of a budget act, which President Woodrow

1026 See Arnold, 53.

1027 See Tooze, The Deluge, 298-303, 366.

1028 See, e.g., Arnold, Making the Managerial Presidency, 35-37.

1029 See Khan, Budgeting Democracy, 59-62.

1030 See Kahn, 60-61; Arnold, Making the Managerial Presidency, 44.
1031 See Arnold, 45.

1032 See Arnold, 45.
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Wilson vetoed for technical reasons.!?*3 Congress addressed his concerns and re-passed the bill
the next year, under President Warren Harding, who signed it into law.!%*

The Budget and Accounting Act of 1921 immediately effected important and far-
reaching changes in the operation of the state.!*> Most visibly, it shifted the initiative for policy
and fiscal planning from Congress to the White House.!%¢ Previously, agencies and departments
had a direct relationship to the House and Senate, negotiating their budgets and programs largely
free from presidential direction.!®*7 If anyone in the executive branch reviewed requests, it was
the Secretary of the Treasury, not the President or his staff.!?*® No longer. Now, every
government unit would submit its budget request to the Bureau of the Budget, which was firmly
under the control of the President.!®*® The President, in turn, would review budgets to make sure
they reflected his priorities and agenda before transmitting them to Congress. %4

This process had one major policy goal: economic efficiency. Reformers knew that
centralizing budget proposals in the executive enhanced presidential power.!%4! But this was
understood to be a way to reduce expenditures.!®*? Harding used his first budget to impose an

across the board 10% cut on all agency estimates.!%** His first budget director, Charles Dawes,

made sure the new Bureau of the Budget was “in the forefront of even minor kinds of drives for

1033 See Arnold, 53, n.5. At issue was the removability of the new Comptroller General, the head of the Government
Accounting Office. See Fisher, Presidential Spending Power, 31-35; Mansfield Sr., The Comptroller General,
Roberts, “The Brownlow-Brookings Feud.”

1034 See Dearborn, “The Historical Presidency,” 19-22.

1035 4ccord Sander, A Staff for the President, 12 (“It is difficult to overestimate the significance of the Budget and
Account Act in the growth of the president’s power to direct the work of the executive branch.”); Helmer, “The
Presidential Office,” 49 (calling the establishment of the Bureau of the Budget “arguably the most important
development in the evolution of the presidential office”).

1036 See Kahn, Budgeting Democracy, 164.

1037 See Schick, “The Problem of Presidential Budgeting,” 87.

1038 See Arnold, Making the Managerial Presidency, 28-29.

1039 See Sander, A Staff for the President, 12; Dearborn, “The Historical Presidency,” 22.

1040 See Arnold, Making the Managerial Presidency, 53-54.

1041 Soe Arnold, 54.

1042 See Sander, A Staff for the President, 14; Schick, “The Problem of Presidential Budgeting,” 87-88.

1043 See Arnold, Making the Managerial Presidency, 54, n.10.

256



economy and efficiency.”'*** And the act created additional mechanisms to scrutinize and
reduce government expenditures, notably the Government Accounting Office.!’* Government
administration was a money-saving operation.

By the 1930s, however, the government’s problems were different. In the 1920s, the
federal state was trying to spend less money. Inthe 1930s it was committed to spending more.
Despite campaigning as a fiscal conservative, Roosevelt was soon supervising the largest
peacetime government expenditure program in American history. In 1933, Congress
appropriated $3.3 billion for public works.!%4¢ The sum represented nearly 6% of US GDP at the
time, the equivalent of over $1 trillion today.!**” Two years later, Congress upped the ante,
giving Roosevelt $4.9 billion more to hand out.!**® This was government spending on a heroic
scale.

Extant institutions for managing fiscal policy were unsuited to these new tasks. The
Bureau of the Budget could aggregate estimates. But it was not staffed to figure out which
public works projects should receive funding. The Government Accounting Office could audit
government expenditures, but it could not spontaneously move money out the door. These
agencies were designed to help the government cut costs, not incur them.

Spending money in this way was a new responsibility.!**° The administration needed to
understand who needed money and how to get it to them; what should be built and who should

build it. It needed to develop and evaluate new expenditure vectors, not merely expand or

1044 Sander, 4 Staff for the President, 15.

1045 See Mosher, The Gao, 55-57.

1046 Rauchway, The Great Depression and the New Deal, 65.

1047 Rauchway, 65; author’s calculation.

1048 Rauchway, 67.

1049 According to one historian, “federal grant programs,” which totaled nearly five hundred million dollars in 1940,
had been at just five million dollars in 1915. See Graham Jr., “The Planning Ideal and American Reality,” 266.
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review old ones. Institutions designed to reduce government spending were simply
inapposite.!03°

To deal with these new fiscal challenges, the government would need new administrative
machinery. To figure out where to spend money, the government would need to plan.!! In
1933 Roosevelt’s Secretary of the Interior, Harold Ickes, set up the first National Planning Board

to advise him on how disburse Public Works Administration funds.!9%2

The next year, Roosevelt
expanded the board’s charge to include formulating ongoing development plans.!?> In 1935,
when Congress authorized more emergency expenditures, Roosevelt revamped and renamed the
board—now the NRC—to better guide the new spending.!%%*

The members of these planning committees understood that they embodied a new mode
of governance.!> Planning, they believed, was the future. For it to be effective—for their plans
to be implemented—the rest of the state would have to fall in line. As Charles Merriam, a serial
member of all of Roosevelt’s planning boards, put it in an elliptical (and diplomatic)
memorandum from the NRC: “Our resources have meaning and effect in proportion to the skill

with which they are managed by those responsible for their administration. In particular it is

clear that it is important to canvass with the greatest care the arrangements by and through which

1059 Graham Jr., 271 (“Roosevelt was painfully aware that there was no machinery through which he could gather
reliable economic data, make forecasts, establish goals, issue orders, and analyze results.”)

1051 Planning was an important current of New Deal thought, indebted in turn to broader global developments in
governance. On the role of planning in the New Deal state, see Reagan, Designing a New America; Graham Jr.,
Towards a Planned Society, chs. 1-2; Hawley, The New Deal and the Problem of Monopoly. For an illuminating
contemporaneous post-mortem by a participant-observer, see Merriam, “The National Resources Planning Board.”
1052 See Merriam, “The National Resources Planning Board: A Chapter in American Planning Experience,” 1075.
The need for such planning had been clear to administrators at least since President Hoover had sponsored his famed
Committee on Social Trends, and had deep roots in Progressive Era thought. See Graham Jr., “Planning Ideal,” 257-
59.

1053 See Exec. Order No. 6777 (Jun. 30, 1934).

1054 See Exec. Order No. 7065 (Jun. 7, 1935).

1055 See, e.g., Graham Jr., “Planning Ideal,” 261.
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the planning function and agency can best fit into and be more effective in our national
organization.”!0%

In other words, a government built around planning needed to be properly managed.
Boards like the ones on which Merriam served were supposed to help the government plan
developments. The NRC’s job was to help the federal state figure out how to spend its money, to

make the best use of the nation’s resources.!%’

To do this effectively, the federal government as
a whole would need to be logically and appropriately administered. The NRC’s plans would
have to fit into the state’s machinery in such a way and with such authority that they could be
implemented. Someone would need to be able to take the Committee’s plans about expenditures
and ideas about development and make sure that they were followed. The problem of planning
led inexorably into considerations of overall management.!%8

The problem of government reorganization thus was inextricably intertwined with the
emergence of the modern, activist state.!®® Earlier, the government had sought to save money.
Now it was trying to spend it. To do that, it had to formulate interventionist policy. It would
need to plan where to spend money and how to spend it. Planning required new government
institutions to gather information and elaborate ideas. But it also required new organization.
The federal government would need to be reorganized so that those who had the plans were in a

position to realize them. That was the gist of Merriam’s call. Louis Brownlow, a longtime

friend of Charles Merriam’s, one of the deans of modern public administration, and soon to be

1056 Merriam, “A plan for planning,” Oct. 1935. Reproduced in full in Brownlow, 4 Passion for Anonymity, 327.
1057 See Clawson, New Deal Planning, ch. 4.

1058 See Clawson, New Deal Planning, 44-45.

1059 4ccord Clawson, New Deal Planning, 47.
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chairman of the President’s Committee, took to calling Merriam’s memo the “plan for a
plan.”'%% To do its new business, the government would need new administrative management.
On October 30, 1935 the chairman of the NRC forwarded Merriam’s memo to Secretary
Ickes. Soon after, the issue was discussed with President Roosevelt.!! The president was
sympathetic, but dragged his feet.!? In February, Congress got moving with its own
reorganization plan.!%® Not to be outflanked, Roosevelt pulled the trigger. On March 20, 1936,
at the end of his first term, he mailed out letters to Charles Merriam, Louis Brownlow, and
Luther Gulick, a prominent scholar of public administration and state law, chartering them

PCAM. 1064

5.6: The Committee and its Labor

Everyone understood that they were part of something historic. Roosevelt frankly
suggested to Gulick that he saw the Committee’s work as an alternative to calling a

constitutional convention.!%> Brownlow saw it as the pinnacle of his long career in government

service. 006

1067

The Committee operated under some tight constraints. First, it had to make sure not

to embarrass the president. Roosevelt, a former governor and assistant secretary of the Navy,

1060 Brownlow, A Passion for Anonymity, 314.

1061 Soe Brownlow, 328-39.

1062 Tn initial plans, the NRC would have sponsored the study but outsourced it to the SSRC’s public administration
committee. This bothered FDR, since the SSRC was funded by Rockefeller, and he worried about the effects of that
connection. See Brownlow, 333. For the full blow-by-blow of the incubation of the PCAM, see Brownlow, 328-43.
1063 See Brownlow, 336.

1064 See Roosevelt, “Announcement of a Committee to Plan for the Reorganization of the Executive Branch”; see
also Brownlow, A Passion for Anonymity, 343.

1065 See Karl, Executive Reorganization and Reform in the New Deal, 27.

1066 Tt makes up the longest chapter of his autobiography, and he even pilfered his book’s title, “A Passion for
Anonymity,” from some language in the Committee’s final report. See Brownlow, 999, ch. 28, 468-73, especially
472.

1067 Apparently this was not uncommon in the New Deal era. Karen Tani has persuasively documented in
fascinating detail how the Committee on Economy Security drafted the Social Security Act under constraints similar
to those faced by PCAM. See Tani, States of Dependency, 37-39 (2016).
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had definite ideas about the role of the executive in government management. He worried that
the committee might reach a recommendation with which he disagreed, and then release a report

he could not support.!?8

This would expose him to ridicule. It would also end any chance of
passing a reorganization bill grounded in the Committee’s findings. But Roosevelt did not want
to exercise control over the Committee either. There were advantages to giving PCAM
independence. Independent experts could recommend things the president himself could not.!%%°
Roosevelt and his Committee reached a pragmatic compromise. Brownlow drafted a
précis for the President noting the general trend of his ideas, including the areas PCAM might
investigate and his own predispositions.!?’® And Roosevelt reviewed the document before he
signed off on the study and Brownlow’s appointment.!?’! Only after FDR had assured himself
that Brownlow’s thinking was in line with his own did he give Brownlow the go-ahead.
Additionally, the president had a chance to discuss an outline of the report with the Committee
before it was formally released, at a final review meeting.!?’> In between, however, the
Committee operated with a free hand.!%”3 Tt apparently did not communicate with Roosevelt at

all between the time it was chartered and the pre-release téte-a-téte.!°74

1068 For Roosevelt’s thoughts, see Charles Eliot’s memorandum of his Feb. 20 meeting with FDR, reproduced in part
in Brownlow, 4 Passion for Anonymity, 333-34. (“He remarked that he would not wish Mr. Brownlow’s committee
to recommend adoption of [a British Cabinet-style government, with its executive committee] for this country,
because he might have another idea . . . . Again he repeated that if Brownlow’s organization favored such a set-up
[e.g. creating four or five Assistant Presidents] and he had a better idea, the public effect of a disagreement would
make impossible any action....”)

1069 See Brownlow, 333-34 (Merriam’s comments).

1070 See “Rough Notes on Kind of Study Needed,” reproduced in Brownlow, 334-35.

1071 See Brownlow, 334.

1072 See Gulick Memorandum, reproduced in Brownlow, 378-82; in point of fact FDR changed very little, except for
encouraging the replacement of a White House secretariat with the broader idea of an Executive Office. See
Brownlow, 376.

1073 See Merriam, “Conflicts in Modern Democracy,” April 1938, PCAM Files, 16.J.1.11.

1074 See Sander, A Staff for the President, 25. Because Roosevelt exercised a kind of chartering authority, some
scholars have argued that FDR merely made use of the Brownlow Committee to advance a set of conclusions he had
already decided on. This is the position of the eminent scholar of the presidency Richard Neustadt. See Neustadt,
Approaches to Staffing the Presidency, 855 (“The Committee urged what Roosevelt wanted. They wrote, he edited.
.. . Did Brownlow educate the President? How much was it the other way around? . . . With all credit to Brownlow .
.. my money is on Roosevelt as the one who gave more than he took.”).
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The second constraint under which the committee operated was time. They worked on a
very tight schedule. Roosevelt appointed PCAM in March 1936, with a charge to report back
after the election, eight months later.!%”> By the time the Committee had arranged its funding
and basic staffing, it was already the summer.!°’® Formal research instructions were not issued
until June.'””” The Committee worked at a sprint.

This need for speed forced people to rely on what they already knew. Everyone
understood that there were significant “time limits” to their work and that, consequently, they
had to do a tremendous amount in a very “short period.”'°”® To round up a staff, Brownlow,
Merriam, and Gulick relied on their extant networks, and co-opted related research projects.!”
Since there was not much time to come up with new ideas, the Committee drew on old ones. At
PCAM’s April planning meeting, Brownlow instructed his staff that they should “skim the cream
off the top of their . . . memories.”!%® The Committee’s report would be an exercise in
application, not invention.

Unsurprisingly, then, PCAM’s work is indebted to reform proposals past. This becomes
apparent when we put the report back into the intellectual context in which it was produced.!!
Brownlow, Merriam, and Gulick were all leaders of the recently developed and still

professionalizing discipline of public administration.!%®? And their Committee staff was made up

I would not bet against Neustadt. But his analysis does not reflect the sense of the Committee participants.
Reflecting on his work many years later, Luther Gulick explained that “[t]his document [the report] was drawn up
by three men who were working very hard to educate the President to the then advanced thinking of the students of
public administration.” Quoted in Mosher, ed., “The President Needs Help,” 23.

1075 See Roosevelt, “Announcement of a Committee to Plan for the Reorganization of the Executive Branch.”

1076 See Brownlow, A Passion for Anonymity, 351-54.

1077 See Brownlow, 355.

1078 Mosher, ed., “The President Needs Help,” 6.

1079 See Brownlow, A Passion for Anonymity, 352-53; Karl, Executive Reorganization and Reform in the New Deal,
222; Roberts, Why Brownlow Failed, 18.

1980 Quoted in Karl, 212.

1081 See Karl, 33; Mosher, ed., “The President Needs Help,” 23.

1082 See Karl, 38 (Merriam), 112-13 (Brownlow), 151 (Gulick).
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of political science and public administration academics, all of whom had Ph.Ds, for whom the
experience of working on the Committee sometimes felt like an extension of graduate school.!%%3
The Committee’s conclusions largely tracked those of this new field. 1984

Brownlow, Merriam, and Gulick in particular were deeply influenced by the
developments surveyed in Chapters 3 and 4—especially city and state executive-centered
reorganization efforts and Goodnow and Wilson’s reform thinking.

Louis Brownlow, PCAM’s chair, had known Wilson personally while serving as one of
Wilson’s Commissioners of the District of Columbia.!?®> Brownlow considered him “a pioneer
and a very founder of the study of the science and the art of public administration.”!%%¢ His
interest in Wilson’s thinking was not merely academic, however. Brownlow spent many years as
a city manager in Virginia, Tennessee, and New Jersey, and served as president of the
International Association of City Managers.!%®7 At the time of his appointment to lead the
President’s Committee, Brownlow was the Director of the Public Administration Clearing
House, an organization devoted to the practical study and improvement of government
management according to the latest public administration science of the day.!%%®

Charles Merriam, Brownlow’s close collaborator, was more academically inclined, but
just as knowledgeable. A celebrated professor of political science, he had been trained by some

of the leading lights of administrative law and public administration, writing a dissertation co-

supervised by the great Prussian legal scholar Otto von Gierke, and counted Goodnow as among

1083 See Karl, 222; Stillman 11, Creating the American State, 156; Mosher, “The President Needs Help,” 9; Roberts,
Why Brownlow Failed, 14.

1084 See Roberts, 19 (quoting Brownlow observing that “there is nothing new in the report”).

1085 See Karl, Executive Reorganization and Reform in the New Deal, 92.

1086 Brownlow, “Woodrow Wilson and Public Administration,” 81.

1087 See Karl, Executive Reorganization and Reform in the New Deal, 92.

1088 See Roberts, “Demonstrating Neutrality,” 224; Roberts, “Shaking Hands with Hitler,” 268.
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his most influential teachers.!%®® Merriam was one of the founders of the Social Science Research
Council and had served on President Herbert Hoover’s famous Committee on Social Trends.!%%
And, like Brownlow, Merriam was also involved in reform politics directly. He was elected to
the Chicago city council, ran for mayor twice, and served in the New Deal federal government in
several capacities, including on the NRC.!%!

Luther Gulick, a generation younger than his fellow Committee members, embodied the
new, professionalized discipline of public administration that Brownlow and Merriam helped
institutionalize.!*? Like Merriam, Gulick had trained at Columbia.'®® He was later appointed to
Columbia’s Eaton Professorship, the chair that had once belonged to Goodnow himself.!** And,
like Merriam and Brownlow, Gulick was also active in Progressive Era government reform
causes. Gulick launched into the world of government reform through work at the Bureau of
Municipal Research, and eventually became the director of that organization’s successor, the
National Institute of Public Administration.!®®> His knowledge of executive-centered local
government reform was profound. Besides his work for the Bureau, which had pushed for
executive-centered reform in New York State, he served as secretary to the Massachusetts
legislature’s special committee on finance and budget, and wrote the book on Massachusetts’

executive budget.'”® He was a longtime professional colleague of Brownlow and Merriam’s,

serving with them on the Social Science Research Council’s public administration section.!%’

1089 See Reagan, Designing a New America, 57.

1090 See Karl, Executive Reorganization and Reform in the New Deal, 37.

1091 See Schmeller, “Merriam, Charles E.”

1092 See Karl, Executive Reorganization and Reform in the New Deal, 127.

1093 See Karl, 136. Frank Goodnow, however, left Columbia the year before Gulick’s arrival to become president of
Johns Hopkins. See Tolley, “Goodnow, Frank Johnson.”

1094 See Tolley; Gulick I11, “Luther Halsey Gulick 11T Papers.”

1095 See Karl, Executive Reorganization and Reform in the New Deal, 151.

1096 See Gulick, Evolution of the Budget in Massachusetts.

1097 See Brownlow, A Passion for Anonymity, 250; Roberts, “Shaking Hands with Hitler,” 268.
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And he outlasted them both, continuing to work and advise on government reform into the
1980s, when he was in his 90s.!19® 1In his later years, Gulick was celebrated as “the ‘doyen of
public administration.””!%%

Together, Brownlow, Merriam, and Gulick embodied the new public administration
approach to the study of government.!!®® Many of their report’s recommendations were simply

public administration orthodoxy.!!?!

5.7: Learning From the Teachers: The Politics—Administration Dichotomy and
Empowering the Executive

The Committee’s debt to public administration thinking began with its frame of analysis.
It organized its study around the discipline’s foundational distinction between politics and

administration.!!02

This pair of concepts provided the basic legitimacy for the Committee’s work
and for the recommendations it advanced.

Reprising Goodnow and Wilson, PCAM believed that the state had two fundamental
responsibilities. It needed to formulate policy and then implement it.!'%* These two functions
were more or less independent. Government could change the way it formulated policy without
changing its implementation. Or, in the alternative, it could improve administration without
altering policy formulation. Reforms in one sphere need not affect the other at all.

It was only because politics and administration could be separated in this way that PCAM

could do its work. Policymaking was a job for political actors.!'** About that, PCAM had

1098 See Steinberg, “Dr. Luther H. Gulick, 100, Dies.”

1099 Mosher, “The President Needs Help,” 5.

1100 See Roberts, “Shaking Hands with Hitler,” 268.

1101 See Ray, “The Defeat of the Administration Reorganization Bill,” 116

1102 See, e.g., PCAM Report, 33.

1103 See, e.g., PCAM Report, 33, 43 (distinguishing between formulating policy and implementing it).
1104 §5ee PCAM Report, 33
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nothing to say; after all, it was simply a committee of experts. Administration, on the other hand,
was something it could speak to.!!%° How to implement policy effectively was a technical
problem to which PCAM had devoted years of study. Because politics and administration were
separate and distinct, the Committee could bring its expertise to bear on the latter without
disturbing the former.

For the most part, PCAM relied on the politics—administration dichotomy implicitly. But,
where its recommendations were particularly controversial, the Committee invoked it directly in
order to bolster its authority. Consider the Committee’s defense of its proposal to give the federal
executive “continuous reorganization authority.”!1% Before Roosevelt, Congress had periodically
granted Presidents a time-limited prerogative to reorganize the federal government.!'” PCAM
proposed to make this grant more open-ended, although it knew this would inspire resistance.!!%®
To justify its recommendation, the Committee invoked the politics—administration dichotomy.
Granting the President power to reorganize the state, PCAM argued, would leave politics
unaffected but would help improve administration. Congress, PCAM stressed, was the primary
political branch, and so should “retain[] . . . complete control over the things which are to be
done by Government, that is, over policy.”'!% It fell to the President, however, to implement that

policy.'''% And to do that, the President needed control over the government to take care that it

did what Congress wanted.

1105 See PCAM Report, 43

1106 §ee PCAM Report, 33 (“This places in the Congress the settlement of broad policy and on the President the
executive task of reorganization in accordance with this policy.”)

1107 See Dearborn, “The Historical Presidency: The Foundations of the Modern Presidency,” 187.

1108 See Brownlow, A Passion for Anonymity, 378-82. Indeed, Congress never did grant the executive the unlimited
executive reorganization authority for which the Committee asked. See Dearborn, Power Shifts, 103-24, 206-21.
1109 See PCAM Report, 33.

1110 See, e.g., PCAM Report, 46.
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In giving the President control over reorganization, PCAM asserted, Congress would in
fact enhance its own power; the executive would not be making policy but instead would only be
making Congress’s policy work better.!!!! With the authority to reorganize the government, the
executive would be able to structure the state to make sure that Congress’s dictates were
implemented as effectively as possible.!!!? Since this concerned only administration, politics
would be unchanged. Indeed, it would be improved through increased effectiveness.

PCAM worried about how to realize an already-expressed state will—what Goodnow had
called administration. PCAM was going to make the government’s administration better. Its
recommendations would help the government become the kind of institution that could
efficiently and accountably bring about what politics decided.

To accomplish this efficiently, PCAM fell back on that old standby of government
reform. It proposed giving the executive greater tools to affect the operation of the government.
What new tools the President needed could be learned by looking to the executive-centered
reforms of the prior years. “State governments, . . . city governments, and . . . large-scale private
industry” had recently addressed problems similar to those facing the federal government.!!!?
PCAM proposed to take inspiration from these near-contemporaneous reforms to strengthen the
presidency.!'!!4
In looking to those contexts, PCAM identified three institutions necessary to enable an

executive to be effective. According to the Committee, strong governors, powerful mayors, and

1L See PCAM Report, 43, 46.

1112 See PCAM Report, 33.

113 PCAM Report, 3; see also Brownlow, “A Talk Given by Mr. Louis Brownlow, Chairman of the President’s
Committee on Administrative Management.” Columbia Broadcasting System, January 20, 1937. (hereinafter cited
Brownlow Radio Address).

1114 See PCAM Report, 3 (“The Federal Government is more extensive and more complicated [than state
governments, city governments, and large-scale private industry], but the principles of reorganization are the
same.”).
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successful business leaders made use of (1) a professional staff, (2) the authority to set financial
priorities and control expenditures, and (3) agencies with the ability to develop and impose
forward-looking plans.'!'> Good administration, then, depended on (1) personnel management,
(2) budgeting, and (3) planning.

To bring these capacities to the federal government, PCAM proposed creating three new
“managerial arms” for the executive, one for each task.!!!¢ Sitting outside of the traditional
government departments, these crosscutting institutions would report directly to the President
and help him monitor and influence the government’s ongoing work.!!!”

Extant federal institutions already did some of this. But they suffered from limitations.'''®
The government’s existing personnel management arm, the Civil Service Commission, was not
actually beholden to the President. The government’s financial management apparatus, the
Bureau of the Budget, was under the executive’s control but was limited in its reach. And the
government’s planning outfit, the NRC, was a temporary agency.

Besides, at the time PCAM wrote, the President did not have the bandwidth to make good
use of these existing institutions.''"” It is easy to forget just how few people were officially part
of the pre-New Deal presidency. When President Roosevelt came into office, he was dependent
on the same “basic structure of private secretaries, assistant private secretaries, and clerical staff
that had been in existence for decades.”!'* His predecessor, President Herbert Hoover, had gone

to Congress to ask for a special appropriation to hire three private secretaries—a novel

115 See Brownlow Radio Address, 3-4.

1116 See Brownlow Radio Address, 3; see also Karl, Executive Reorganization and Reform in the New Deal, 240-41.
117 See Brownlow Radio Address, 3.

s Cf: Karl, Executive Reorganization and Reform in the New Deal, 244.

1119 See Brownlow Radio Address, 3 (“He needs help! He needs help to enable him to carry on this enormous
business enterprise . . . . [H]e needs more help right in the White House. He hasn’t as much help there as he had
when he was Governor of New York in Albany.”).

120 Warshaw, Guide to the White House Staff, 40.
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extravagance.''?! Not only were the existing institutions of “overall management” problematic,
then, but the President was not supported enough to use them effectively anyway.

PCAM aimed to fix this. It wanted to revamp the government’s personnel management,
financial control, and policy planning arms to make them adequate to their responsibilities. And
it proposed giving the President enough staff to put them into actual use.

The result, as PCAM recognized, would be to strengthen executive power. But this was a
feature of its plan, not a bug. Empowering the executive, as we saw, was understood to be a way
to make government more responsible. And although PCAM’s report did not open with the
phrase “responsible government,” it stressed that goal repeatedly throughout.''?> The American
Republic, the report began, was a democracy, which meant nothing else than that the government
should “get[] things done that we, the American people, want done in the general interest.”''?
The state’s job was to make sure that the will of the people was “promptly, effectively, and
economically put into action.”''** In the United States, the will of the people needed to become
the action of the state, and the state should do what the people wanted. This was responsible
government in action.

To make the state responsible, it would need to be well managed. The government would
only be able to implement the will of the people reliably if the executive actually possessed the
capacity to put the state machinery to work to realize it. This was why PCAM wanted to give the

executive personnel management, financial control, and policy planning arms. “These,” the

1121 See Warshaw, 32.

122 See, e.g., PCAM Report, 22 (criticizing the actions of the Comptroller general for “dissipat[ing] responsibility”
and the division of authority for “destroying responsibility”’); PCAM Report, 47 (“Our choice is not between power
and no power, but between responsible but capable popular government and irresponsible autocracy.”).

123 PCAM Report, 1.

124 PCAM Report, 1; see also Brownlow Radio Address, 1.
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Committee explained, “are the indispensable means of making good the popular will in a
people’s government.”!!??

So understood, PCAM hazarded there was nothing new or threatening in its
recommendations. The inadequacy of the executive’s “equipment for administrative
management” had been “known for many years.”''?* “What we need is not a new principle,” the
Committee asserted, but just a “modernizing of our managerial equipment.”'?’

Modernization meant presidential administration. As the Committee saw it, the “canons of
efficiency require the establishment of a responsible and effective chief executive as the center of
energy, direction and administrative management.” ''*® To give that executive the power to
actually manage the state, the government’s activities should be placed “in the hands of qualified
personnel under [the President’s] direction,” and Congress should establish “managerial and staff
agencies” to help the President supervise the operations of the state.''?’ It was because he did not
have these tools that the Committee had to write its report. Its aim may have been to give the
President more power. But this was only to make American democracy more responsible. “To
falter at this point is fatal,” the report concluded.'** “Those who waver at the sight of needed
power are false friends of modern democracy. Strong executive leadership is essential to
democratic government today.”'"*! PCAM thus adopted a standard public administration

recommendation to advance a standard public administration goal: strengthening executive

power to make government responsible.

125 PCAM Report, 2.
126 PCAM Report, 3.
127 PCAM Report, 3.
128 PCAM Report, 2.
129 PCAM Report, 2.
1130 PCAM Report, 47.
1131 PCAM Report, 47.
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5.8: Revolt Against the Teachers: The Constitution and Separation of Powers

PCAM advanced this old goal in a novel way, however. The founders of public
administration had championed executive power against the Constitution and as a way to
overcome the separation of powers. PCAM argued the opposite. It defended its recommendations
as flowing from the Constitution. And it embraced separation of powers as a cornerstone of its
vision of the empowered executive.

PCAM’s concern with constitutional fidelity is remarkable. Throughout its report, it
grounded its recommendations in the text and structure of the Constitution.''** PCAM repeatedly
justified its proposals by claiming that they would do nothing more than give the President
power commensurate with his constitutional responsibilities.''** As the Committee put it, its
“paramount purpose” was simply “to find modern methods of carrying out the national aims and
programs of America as far as this duty is imposed upon our executive by our Constitution.”'!**
To bring the government into compliance with the Constitution would require some serious
retooling. Some aspects of the way the federal government was then structured were “contrary to

article 11, section 3 of the Constitution, which provides that the President ‘shall take Care that the

Laws be faithfully executed.””''** PCAM demanded that these inconsistencies be corrected.'!*¢

132 See, e.g., PCAM Report, 19 (“[T]he President is charged by the Constitution with important legislative duties,
including the duty to advise the Congress ‘from time to time’ of such ‘[m]easures as he shall judge necessary and
expedient.””’); PCAM Report, 30 (“The constitutional principle of the separation of powers and the responsibility of
the President for ‘the executive Power’ is impaired through the multiplicity and confusion of agencies which render
effective action impossible.”).

133 See PCAM Report, 47 (observing that PCAM’s reforms would give “the President . . . effective managerial
authority over the Executive Branch commensurate with his responsibility under the Constitution of the United
States”); see also PCAM Report, 46 (“[This reform proposal] will make it humanly possible for a President to do his
job, and to coordinate the activities for which he is constitutionally, legally, and popularly responsible . . . .”).

1134 PCAM Report, 45.

1135 PCAM Report, 21.

1136 See, e.g., PCAM Report, 21.
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Such constitutional fidelity justified the Committee’s notorious recommendation about
the independent agencies. The various “independent commissions,” PCAM remarked, were “in
reality miniature independent governments” that had been set up piecemeal by a “groping”

Congress to handle specific policy problems—*“the railroad problem, the banking problem, or the

991137 991138

radio problem. Reflecting no coherent organization, they were fundamentally “unsound.
They combined within themselves “administration and policy determination,” while also doing
“important judicial work.”''* And they operated more or less independently from the rest of the
government.''4?

This design made the commissions doubly problematic. At a functional level, they were
“virtual[ly] irresponsible,” since they were “unaccountab[le]” to the political branches, making
them a threat to democracy.''*! And on a legal level, they were indefensible, since the
Constitution stated that “there should be three major branches of the Government and only
three,”!'*? but the commissions did not fit into any of them and seemed to exercise functions in
violation of the specific “responsibility of the President for ‘executive power.”””!'** The
Committee thus proposed bringing the independent agencies under the executive branch.!'** It

was not just a matter of good administration. It was a legal, constitutional obligation.''*

1137 PCAM Report, 36.

11338 PCAM Report, 36.

1139 PCAM Report, 36.

1140 PCAM Report, 36 (“The Congress has found no effective way of supervising them, they cannot be controlled by
the President, and they are answerable to the courts only in respect to the legality of their actions.”).

1141 PCAM Report, 36 (“Power without responsibility has no place in a government based on the theory of
democratic control, for responsibility is the people’s only weapon, their only insurance against abuse of power.”).
1142 PCAM Report, 36.

1143 PCAM Report, 30.

114 PCAM Report, 37.

1455ee PCAM Report, 46 (“[This reform proposal reverts] us back to the Constitution . . . [because] it ties in the
wandering independencies and abolishes the irresponsible and headless ‘fourth branch’ of the Government which
has . . . [developed] unnoticed. It . . . reestablish[es] a single Executive Branch, with the President as its responsible
head, as provided by the Constitution.”).
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This stickling concern with the meaning of Article II’s Take Care clause was relatively
novel.''* And it was not the only place PCAM worried about constitutional fidelity. PCAM’s
report evinced a commitment to many old-fashioned constitutional pieties, especially “the
constitutional principle of the separation of powers.”''"*” The report devoted its entire penultimate
section to the “accountability of the executive to the Congress,” which opened by reminding
readers of the many checks and balances built into American government and proclaiming that
“the preservation of the principle of the full accountability of the Executive to the Congress is an
essential part of our republican system.”!'*® Other sections of the report lamented laws “clearly in
violation of the constitutional principle of the division of authority between the Legislative and

21149

Executive Branches of the Government, sought to distinguish precisely between law-making

and law-executing institutions,''*

and otherwise defended “a firm display of our national
constitutional powers.”''”! PCAM characterized its reforms as bringing the country “back to the
Constitution.”!!*2

Although modern ears may hear nothing strange in these professions of constitutional
faith, this Constitution worship was unusual, at least for Progressive Era public administration

reformers.'** PCAM’s teachers had disclaimed it. Indeed, they made a central tenet of their

teaching an attack on just this kind of sacralization of the Constitution and its logic.

1146See Goldsmith and Manning, “The Protean Take Care Clause,” 1853 (2016) (“The most striking feature of the
Court’s Take Care Clause jurisprudence is that the Court almost never construes the clause, at least not in any
conventional way.” ).

147 PCAM Report, 29.

114 PCAM Report, 43.

1149 PCAM Report, 21.

1150See, e.g., PCAM Report, 15, 19 (“Our recommendations for improvement of the fiscal administration of the
Government are designed to correct these major faults, to return executive functions to the Executive Branch, and to
make it accountable to the Congress.”).

1151 PCAM Report, 47.

1152 PCAM Report, 46.

153 See Kammen, A Machine That Would Go of Itself, 185 (observing that, during the Progressive Era, “a cluster of
major changes took place [in American constitutional culture]—so major that alarmed observers believed a ‘crisis
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Wilson and Goodnow are exemplary. Wilson’s Congressional Government opened with a
broadside against “an undiscriminating and almost blind worship of [the Constitution’s]
principles.”!'** It criticized those who believed in the “literary theory” of the American
republic.'*® Instead of idolatrously pointing to the written document, Wilson explained, serious
students of government should look at how the state actually operated.''>® From this angle, they
would see right away that the “ideal” government imagined by the Constitution had long ago
been replaced by something much more functional.''>” Worrying about constitutional fidelity was
foolish.

Goodnow was similarly clear about the need to move away from talking about the

“formal governmental system” to focus on the “actual” operations of the state.''>®

To get “a
correct idea of the real character of government,” he elaborated, it was wrong to put too much
faith in constitutional law, which “deals with the anatomy of government” and so only defines

the “formal character of [the state’s] organization.”!'>

Constitution worship needed to give way
before the realities of the existing American state. Brownlow, Gulick, and Merriam were formed
in Wilson and Goodnow’s image. But, to Wilson and Goodnow, PCAM’s obsessive invocation
of the Constitution’s principles would have seemed like backsliding.

Worse, PCAM praised in the Constitution precisely what Wilson and Goodnow most

castigated. For Progressive Era public administration reformers, the greatest barrier to creating

in constitutionalism’ was occurring”). See generally Scoseria Katz, “The Lost Promise of Progressive Formalism,”
(exploring debates over constitutional culture in the Progressive Era).

1154 Wilson, Congressional Government, 4.

1155 Wilson, 12.

1156 See Wilson, 9-10, 55 (“The Constitution in operation is manifestly a very different thing from the Constitution of

the books.”).
1157 See Wilson, 6, 11-12, 52, 56 (“The noble charter of fundamental law given us by the Convention of 1787 is still
our Constitution; but it is now our form of government rather in name than in reality . . . .”).

1158 Goodnow, Politics and Administration, v.
1159 Goodnow, Principles of the Administrative Law, 3-4.
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responsible government was the separation of powers.''®® The Constitution’s framing of a system

of divided power was, in their eyes, the single greatest flaw in the design of the American
state.''®!

Wilson was quite explicit. As early as Congressional Government, he argued that “[i]t
is . . . manifestly a radical defect in our federal system that it parcels out power and confuses
responsibility as it does. The main purpose of the Convention of 1787,” he went on, “seems to
have been to accomplish this grievous mistake . . . .”!'* Separation of powers and checks and
balances kept the government from getting anything done.''®> And they mystified voters about
who to hold accountable.!'** Taken together, they wove irresponsibility into the fabric of the
American state.''

Wilson would remain consistent on this point over the course of his academic career.
Twenty years later, he continued to inveigh against the separation of powers, making similar
arguments about its negative consequences. It had, he explained, succeeded only in paralyzing

1166 “Have we had enough of the literal

government and displacing real politics outside the state.
translation of Whig theory into practice, into constitutions?”, he lamented rhetorically at the end

of his Columbia lectures. “Are we ready to make our legislatures and our executives our real

1160 See Scoseria Katz, 703—04 (relaying that certain Progressive Era accounts criticized the Constitution’s checks
and balances).

1161 See Scoseria Katz, 701 (“Progressives’ charges against the Constitution included its protection of property, its
limitation of federal power, and the anti-majoritarian nature of checks and balances.”).

162 Wilson, Congressional Government, 284-85.

1163 Wilson, 318 (“[T]he federal government lacks strength because its powers are divided, lacks promptness because
its authorities are multiplied, lacks wieldiness because its processes are roundabout, [and] lacks efficiency because
its responsibility is indistinct and its action without competent direction.”).

1164 See, e.g., Wilson, 331 (“Authority is perplexingly subdivided and distributed, and responsibility has to be hunted
down in out-of-the-way corners.”).

1165 See Wilson, 285 (“[C]hecks and balances have proved mischievous just to the extent to which they have
succeeded in establishing themselves as realities . . . . [T]he only fruit of dividing power ha[s] been to make it
irresponsible.”).

1166 See Wilson, Constitutional Government, 200-01, 204 (“[The Whig theory had] become more interested in
providing checks to government than in supplying it with energy and securing to it the necessary certainty and
consistency of action.”).
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bodies politic, instead of our parties? If we are, we must think less of checks and balances and
more of coordinated power, less of separation of functions and more of the synthesis of

21167

action. Maintaining separation of powers, he believed, contributed only to irresponsibility

and weakened the state.!'®

For the republic to thrive, Americans would have to abandon the
principle outright.

Goodnow was, if anything, more thoroughgoing than Wilson in his denunciation. Like
Wilson, he too believed that the separation of powers made government irresponsible. But
Goodnow went further than Wilson in two respects. First, he resisted the practical palliatives that
Wilson proffered. In Constitutional Government, Wilson worried that the separation of powers
made responsible government within the state impossible. But he held out hope that the extra-
governmental parties could offer a framework for a kind of responsibility anyway.''*” Goodnow
was less sanguine. As we saw, and like Wilson, he thought that parties provided a necessary,
missing ingredient for the coherence of the American state.''”® But he believed that the separation
of powers prevented even the parties from fully instantiating the responsibility that the state itself
could not provide. The organization of government made it too hard for any party, even one in
power, to advance its program and so become actually responsible to the voters.''”!

Second, and more fundamentally, Goodnow thought Wilson’s pragmatic attempt to

safeguard responsibility within divided government was beside the point. There was a profound

theoretical difficulty with the principle of separation of powers, one that Wilson did not

1167 Wilson, 221.

1168 See Wilson, 221-22.

1169 See Wilson, 221-22.

170 See Goodnow, Politics and Administration, 25-26 (“The party system thus secures that harmony between the
functions of politics and administration which must exist if government is to be carried on successfully.”).

171 See Goodnow, 204-05.
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apparently appreciate. Separation of powers was incoherent. As an institutional theory of
politics, it was grounded on an intellectual mistake.

As far as Goodnow was concerned, there could be no complete separation of powers. The
different powers of the state could not actually be separated, at least not along the lines that the
Constitution suggested.''”? Consider the constitutional division between the legislative (Article I)
and the executive (Article II). In a well-functioning state, Goodnow maintained, the two powers
would not really be separate at all. Since no law could account for every eventuality that might
come up in its application, the organs of the state that executed the law would need to fill in
some of a law’s details as they applied to concrete cases.''” They would thus participate in
lawmaking, even while being “executive.”''™ At the same time, lawmaking bodies could not
avoid exercising some control over how the laws they made would be enforced: Simply by
defining rights and causes of action, they would subvert the division between the “legislature”
and the “executive” from their own side t00.!'”> Moreover, as far as Goodnow was concerned, the
Constitution’s third branch, the judiciary, exercised no distinct power at all.''’¢ Judging was just
a particular act of applying the will of the state to a specific case.''”” This was really part of the
executive power.!'” To treat judging as its own “power” to be separated out from the rest of the

executive’s responsibilities was therefore nonsensical.!'”

172 Goodnow, 14 (“This principle of the separation of powers and authorities has proven, however, to be unworkable
as a legal principle.”).

173 See Goodnow, 15-16 (“[T]he organ of government whose main function is the execution of the will of the state is
often, and indeed usually, [e]ntrusted with the expression of that will in its details.”).

1174 Goodnow, 15.

175 See Goodnow, 16 (“[T]he legislature has usually the power to control in one way or another the execution of the
state will by that organ to which such execution is in the main [e]ntrusted.”).

1176 See Goodnow, 12.

1177 Goodnow, 17.

178 See Goodnow,12.

1179 Goodnow, 12.
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On Goodnow’s read, then, the Constitution’s attempt to enforce the separation of powers
was foolhardy. “The principle of the separation of powers in its extreme form cannot . . . be
made the basis of any concrete political organization. For this principle demands that there shall
be separate authorities of the government, each of which shall be confined to the discharge of
one of the functions of government which are differentiated.”''*° But simple reflection proved to
Goodnow that this was not possible.''®! Tt was certainly not something to aspire to.

In this context, PCAM’s embrace of the separation of powers appears bewildering. A
document ostensibly grounded in the finest administrative science of its time rejected some of
the discipline’s heretofore central tenets without so much as a comment. To the Progressive Era
reformers who trained PCAM’s leaders, the separation of powers was something to be overcome
to make democracy work. But in the pages of the PCAM report, it became something to be
embraced for the very same reason—even while PCAM maintained continuity with traditional,

core goals of Progressive reform.

5.9: PCAM’s Antifascist Constitutionalism

From the perspective of orthodox public administration theory, PCAM’s embrace of the
separation of powers can seem confusing. Separation of powers was understood to make
government less responsible. Yet PCAM championed it anyway. This might be easily explicable
if PCAM’s members had a different aim than their Progressive Era teachers. But this was not the
case. PCAM did not depart from traditional Progressive Era goals. Like Goodnow and Wilson,

Brownlow, Merriam and Gulick wanted to make government more responsible.

1180 Goodnow, 23.
1181 Goodnow, 16.
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Looking to history and the Committee’s internal files helps explain PCAM’s innovation.
PCAM worked in a different context than Progressive Era reformers in at least one respect: It
operated against the backdrop of European fascism. The threat fascism posed inflected PCAM’s
work in two decisive and contradictory ways. On the one hand, it made more urgent the
Progressive project of making government responsible, since only an effective and accountable
democracy could stand up to fascism. On the other hand, it suggested a risk to executive-
centered government that Progressive reformers had not considered: Concentrating too much
power in the executive could make even a democratic government fascistic. PCAM’s break with
public administration orthodoxy helped it resolve this tension. The separation of powers
provided PCAM with a way to simultaneously champion executive centralization—to make
democracy stronger—and place limits on the executive—to guard against the fascistic
personalization of rule.

The Committee’s internal files demonstrate this shift. Early PCAM documents hew
closely to Progressive Era pieties and do not discuss separation of powers, fascism, or the danger
of personalized executive governance. So, for example, Brownlow’s prospective outline of the
PCAM report from February 1936 adhered closely to orthodox public administration theory
without any of the Committee’s later innovations.''®? It stressed the President’s responsibility for
“overall-management” and harped on problems of efficacy and accountability.''®* But it did not

mention the Constitution, fascism, or checks and balances at all.!!®

182See Brownlow, A Passion for Anonymity, 334-35 (focusing more on the President’s responsibilities rather than
discussing separation of powers, fascism, or checks and balances).

1183 See Brownlow, 334-35 (emphasizing that overall management requires the coordination of staff agency
relationships by the President who cannot escape such responsibility).

1184 See Brownlow, 335.
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Only in a single place did the outline gesture towards the separation of powers.''® And
the mention only reinforced the document’s debt to traditional, executive-centered public
administration theory. In the sentence in question, Brownlow brought up the fact that the
executive exercised some of its powers pursuant to delegations from Congress.''®¢ He raised the
issue not to ensure that the executive remained within legally prescribed limits, however, but to
make sure that the Committee’s report would explore how the President might effectively use
these powers to advance unified policy.''?’

Similarly, Brownlow’s more comprehensive prospectus, delivered a couple of weeks later
to a meeting of the Advisory Committee of the National Resources Committee, had substantially
the same framing and omissions.'"® PCAM, he explained, would investigate how to get the
President “managerial direction and control . . . commensurate with his responsibility.”!'®
“[T]the central fact,” he went on, was that, “in the American scheme, the President is in fact
responsible for all the administrative work” of the agencies in the executive branch, whatever the
law might say.'"” PCAM would let this governance reality guide its study. He again made no
mention of the Constitution, fascism, or checks and balances.

The report did betray, once more in a single place, that the President did not run the

federal government entirely alone. Some of the “regulatory agencies,” Brownlow observed,

1185 See Brownlow, 335 (“Some of the problems are tending to center in the expression by the President of the
executive direction under authority of Congress in Executive Orders.”).

1186 Brownlow, 335 (“Some of the problems are tending to center in the expression by the President of the executive
direction under authority of Congress in Executive Orders.”).

1187 Brownlow, 335 (“Over-all management requires coordination of all these relationships to make effective the
President’s responsible control but without depriving him of coordinated information and recommendations and
without adding to his burdens and by diminishing the number of agencies reporting directly to him.”).

188 Brownlow, Correspondence and Reports, 1919-1954: Reorganization Story Manuscript, 1933-1939, 14 April
1949, Louis Brownlow Personal Papers, 5:73-76, John F. Kennedy Presidential Library (hereinafter cited Brownlow
Personal Papers).

1189 Reorganization Story Manuscript, 1933—-1939, 14 April 1949, Brownlow Personal Papers, 5:73.

119 Reorganization Story Manuscript, 1933—-1939, 14 April 1949, Brownlow Personal Papers, 5:74.
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“regard[] themselves as subject only to Congress.”''*! But Brownlow noted the reality of the
separation of powers only to emphasize the challenge of realizing effective presidential control
over a divided government. “Effective over-all management requires coordination of all these
relationships,” he concluded.'®? They should be “organized so as to make effective the
President’s responsible direction.”!*

The Committee’s final report from January 1937, however, embraced constitutionalism,
separation of powers, and limitations on executive power. And it made fighting authoritarianism
a central motif.'"** The fascists alleged that democracies were inefficient and unable to act in a
crisis.'' But, PCAM reminded its readers, “[i]n the late war [i.e., World War 1], democracies
showed vast strength and tenacity in times of strain that racked every fiber of the ship of [the]
state.”''”® The United States had proved itself equally nimble and robust in its response to the

Great Depression.'"’

PCAM’s reforms would help ensure that the country could continue to take
such decisive action in the future. While increasing the productivity, efficiency, and
responsibility of government was an important and worthwhile project at any time in a nation’s
life, it was especially important for the United States at that very moment, “[f]acing one of the
most troubled periods in all the troubled history of mankind.”"'*® “If America fails,” the

Committee warned, “the hopes and dreams of democracy over all the world go down.”''*

1191- Reorganization Story Manuscript, 1933—-1939, 14 April 1949, Brownlow Personal Papers, 5:74.

1192 Reorganization Story Manuscript, 1933—-1939, 14 April 1949, Brownlow Personal Papers, 5:75.

1193 Reorganization Story Manuscript, 1933—-1939, 14 April 1949, Brownlow Personal Papers, 5:75.

194 PCAM Report, 47 (“Our choice is not between power and no power, but between responsible but capable popular
government and irresponsible autocracy.”).

1195 See, e.g., Brownlow, 4 Passion for Anonymity, 367 (summarizing the fascist position on government by
representative assemblies).

196 See PCAM Report, 47.

197 See PCAM Report, 7-8.

19 PCAM Report, 2.

19 PCAM Report, 2.
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5.10: Explaining PCAM’s Shift: The Battle of Warsaw

It seems likely, then, that between Brownlow’s initial prospective accounts and PCAM’s
final report—that is, sometime between March 1936 and January 1937—something happened
that changed how the Committee thought. Brownlow’s diary and memoir and the minutes of
PCAM’s internal deliberative meetings from that time suggest an answer. The Committee was
concerned about an encounter with a fascist intellectual that some members had during the
summer of 1936.

Brownlow later called it the “Battle of Warsaw.”'?* In his retrospective memoir, he
explained that the meeting had raised the question: “Was the chief executive of a modern nation
to be absolute or was he to be the freely chosen, democratically controlled, popularly responsible
leader of a nation of free men?”'?"! In his memoir, and in an undated manuscript on
“reorganization,” which appears to have been written closer to the event, Brownlow observed
that he and Merriam “thought that [they] learned a good deal” in the encounter with the fascist,
“which later was to appear in the report of the President’s Committee on Administrative
Management.”'** And in his near-contemporaneous diary, Brownlow recorded that the meeting
was “of very great interest” to him and Merriam because of its connection with their work on
PCAM. 2% He went on to describe in colorful prose how the encounter was a “head-on collision
between the authoritarian and the democratic governments.”'?** It saw, as Brownlow explained to

the Committee, a vicious verbal floor fight between fascists and democrats, in which Merriam

1200 Brownlow, 4 Passion for Anonymity, 367.

1200 Brownlow, 370.

122 Brownlow, 369; Reorganization Story Manuscript, 1933—-1939, 14 April 1949, Brownlow Personal Papers,
5:137-38.

120 Brownlow Bound Book, 13 May 1936—June 1937, Brownlow Personal Papers, 5:1296-a, 1296-s.

1204 Brownlow Bound Book, 13 May 1936—June 1937, Brownlow Personal Papers 5:1296-x, 1296-z.
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championed the U.S. Constitution and checks on the executive against fascistic
administration.'?%

While it seems unlikely that a single encounter at an international conference in Europe could
have transformed PCAM’s understanding, the meeting does seem to have informed the
Committee’s work, at least according to its own accounts. At a minimum, it marks a turning
point and provides an interpretive key. Before going to this meeting, PCAM proposed a
traditional report grounded in public administration orthodoxies. At this meeting, Brownlow and
Merriam understood themselves to be facing off against fascism.'?*® And on their return,
PCAM’s final report embraced constitutionalism and antifascism.

Whatever PCAM’s new presidentialism meant, it stood opposed to the fascist proposal
Brownlow and Merriam encountered in Europe. And Merriam’s reported invocation of the
Constitution against fascism at the Warsaw meeting, as recorded in the minutes of PCAM’s
meeting on his return,'?’” suggests a connection between PCAM’s constitutionalism and
antifascism. A better understanding of the “Battle of Warsaw” thus offers insight into the

connection between PCAM’s constitutionalism, antifascism, and departure from Progressive Era

public administration thinking.

1205 President’s Committee on Administrative Management, Minutes of Meeting, 7-8 (Aug. 17, 1933) (hereinafter
cited as PCAM Minutes).

1206 Brownlow, A Passion for Anonymity, 362 (“What we found in Warsaw was the gulf, wide and deep, between the
democratic and the authoritarian modes of thought, a division of power not only in professed theory but in daily
practice.”).

1207 PCAM Minutes, 7.
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The Battle took place in July 1936.'*°® Brownlow and Merriam, along with other
American public administration intellectuals, had gone to Europe to learn more about public
administration practices that might inform their work.'?"

This was not itself especially noteworthy. Brownlow and his colleagues were the next
generation of that group of social reformers that frequently crossed continents.'?'* Brownlow
himself maintained numerous European connections and correspondents and had traveled to
Europe several times in the years before he chaired PCAM."?!! When he took these trips, he met
with specialists in law and government from many different countries and attended international

1213

conferences and summits to discuss shared problems.'?!> He did so again this time;'?"* it was

standard practice.'*'*
The timing of this trip, however, was discomfiting. By 1936, Hitler and Mussolini had
consolidated their rule in Germany and Italy. The emergence of these European dictatorships

changed the valence of intellectuals’ “Atlantic crossings.”'?'* Where before, Americans went to

Europe to discover solutions that could be imported back to the United States, now they were

1208 See Brownlow, A Passion for Anonymity, 363.

1200 Brownlow, 356 (“During the summer of 1936 we remained in Europe . . . . Merriam and I were keeping our eyes
open to discover anything that would be of value to us in our business of recommending top-management changes in
the executive branch of the United States government.”).

1210 See generally Rodgers, Atlantic Crossings (discussing the networks of Progressive-Era Atlantic reform).

1211 See Brownlow, A Passion for Anonymity, 227-33, 302—12 (describing Brownlow’s various visits and
connections in Paris, Brussels, and London).

1212 His foreign itinerary, name cards, and letters of introduction are held in the Louis Brownlow Personal Papers
collection at John F. Kennedy Library. See European Trips and Conferences, Brownlow Personal Papers, vol. 6.

1213 See European Trips and Conferences, Brownlow Personal Papers, vol. 6

1214 See Rodgers, “An Age of Social Politics,” 261 (“[CJompare the sharp but intermittent interest of European
progressives in the United States . . . against the sustained American interest in Europe . . . .”).

1215 See Rodgers, Atlantic Crossings, 423, 479-84.
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more wary.'*' Some argued for a ban on all engagement with fascist governments.'?!'” Others
continued to engage but looked to Europe less as a guide than as a warning.

Brownlow and Merriam’s trip took place as American attitudes towards fascism
decisively crystallized into opposition. Fascism had not initially been a problem for policy
intellectuals.'?'® In the early years of the New Deal, American reformers sometimes drew
inspiration from fascist innovations, and admiration for fascism and fascist heroes was not
taboo.'*" But, by the late 1930s, things had shifted.'*** Mussolini’s invasion of Ethiopia in 1935
was perhaps the critical event in turning Americans decisively against fascist dictatorships.'?*' As
PCAM began its work, antifascism was becoming a core American commitment.

This emergent antifascist alignment was founded in fear.'*** The European dictatorships
were themselves terrifying. But fascism was not just a foreign problem.'?** The rise and fall of

Huey Long and Father Coughlin suggested domestic fascist analogues.'?** It Can’t Happen Here,

1216 Rodgers, “An Age of Social Politics,” 259 (“In the aftermath of World War I, when their German models
suddenly turned suspect and double-edged, many American progressives retreated to less overt importation
strategies.”); Rodgers, Atlantic Crossings, 483 (“As the promise of Europe crumbled once more into war, many
American progressives found it all the more necessary to place a native tradition behind lessons learned abroad.”).
1217 See Roberts, “Shaking Hands with Hitler,” 269-70.

1218 See, e.g., Diggins, Mussolini and Fascism, 60 (“Seeing in modernization a source of political liberation and
moral uplift, conservative businessmen and not a few liberal intellectuals admired the rationalization of Italy’s
economy under Fascism.”).

1219 See Katznelson, Fear Itself, 58-95 (observing how Mussolini’s Italy inspired the Truman and Roosevelt
Administrations); Whitman, “Of Corporatism, Fascism, and the First New Deal,” 747 (“A startling number of New
Dealers had kind words for Mussolini.”).

1220 See Alpers, Dictators, Democracy, and American Public Culture, 77 (explaining the shift in American attitudes
toward dictatorship); Diggins, Mussolini and Fascism, 295 (noting that “[f]or over a decade America had admired
Fascism for its industrial virtues and patriotic pieties” until “1936 [when] American opinion rose against
Mussolini”).

1221 See Diggins, 295-96 (explaining why Mussolini’s conquest in Ethiopia shifted American attitudes away from
fascism).

1222 See Alpers, Dictators, Democracy, and American Public Culture, 77 (noting that “fears that dictatorship would
soon arise in America were . . . growing”); Brownlow, 4 Passion _for Anonymity, 367 (“What I did not confide in my
diary then was the fact that a feeling of fear permeated the [] atmosphere; that there was a sense of impending great
change that, for some, was the elation of dominance soon to be realized . . . and for others, a sense of impending
doom . ...”); see generally Katznelson, Fear Itself, 12 (describing how “[a] climate of universal fear deeply affected
political understandings and concerns” in the United States of the 1930s).

1223 Churchwell, “American Fascism: It Has Happened Here.”

124See Brinkley, Voices of Protest, 7, 263 (1982) (identifying 1935—1936 as the zenith and collapse of both
tendencies).
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Sinclair Lewis’s 1935 novel about a fascist takeover of the United States, testified to anxieties
that fascism very well could take hold at home as it had abroad.'***

It was against the backdrop of such fears that some members of PCAM set sail. Going to
Europe, they knew, meant confronting the fascist threat.'*** The first meeting they were to attend,
the International Union of Local Authorities, was to be held in Berlin.'??’ That conference,
Brownlow later recalled, was pervaded by an aura of “Nazi domination,” despite an agreement
that the Nazi Party would not interfere in the proceedings.'??* As it happened, Hitler hosted a
reception for prominent attendees, including Brownlow, and a photograph of their meeting made
the front page of the Vélkischer Beobachter, the Nazi house paper.'*?’

The “Battle of Warsaw,” which so marked PCAM’s records, came afterwards.
Brownlow, Merriam, and their colleagues, including Leonard White and Lindsay Rogers, were
delegates to the Congress of Administrative Sciences that met in Warsaw that July.'?*
Representatives from nineteen different countries gathered to discuss topics in public

administration and governance.'' Of particular interest to the Americans was a session on the

organization of the administrative apparatus necessary to assist the chief executive in a modern

1225 See Churchwell, “American Fascism: It Has Happened Here” (stating that /¢ Can’t Happen Here was inspired by
the Ku Klux Klan and individuals such as Huey Long and Gerald B. Winrod).

1226 Brownlow, 4 Passion for Anonymity, 359 (“[T]here was no possibility of escaping the all-pervasive Nazi
domination.”).

1227 Brownlow, 358.

1228 See Brownlow, 358-59.

1229 See Volkischer Beobachter, 10 June 1936, in Writings File, 1901-1960, Brownlow Personal Papers.

1230 For Brownlow’s letter of appointment as a delegate to the 6th International Congress of Administrative Sciences
that lists other delegates, including Merriam, see Letter to Louis Brownlow, General File 11, 1930—-1957, in General
File, 1920-1963, Brownlow Personal Papers. Despite the Nazi presence, the Berlin meeting seems not to have had
much of an effect on PCAM. In the minutes of the PCAM committee meeting after their return, at which Brownlow
and Merriam briefed Gulick and their research director, they had only one line of commentary about Berlin: “[W]e
were concerned mainly with the municipal affairs and I [Brownlow] didn’t get anything on it.” PCAM Minutes, 2.
1231 See Brownlow, A Passion for Anonymity, 363.
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state.'*? In light of PCAM’s work, then ongoing in Washington, the topic of the meeting was
unusually on point.

The congress’s sessions were organized around the presentation and discussion of a
commissioned expert report, followed by a vote on a related resolution.'?** At the session on the
executive’s staff auxiliary, the report and resolution were introduced by Zoltan Magyary, a
Hungarian professor at the University of Budapest.'*** For reasons that remain unclear, Magyary
seems to have colluded with the president of his session to railroad through a resolution that
Americans perceived as “a distinct recognition and approval of the totalitarian and authoritarian
state.”!'?3

The Americans, along with the other democrats, were scandalized.'**¢ They quickly
counter-mobilized.'*” According to Brownlow, Merriam spoke up, observing that “we had
settled the thing when we wrote a constitution, when we had put the political and the executive
power in one person, but that did not mean at all that that one person was not subject to

91238

democratic controls, and so on. Others joined in.'*** Magyary, for his part, “was furious when

delegates from the democratic countries dared to question his report that put the executive power
in supreme authority over the legislative and the judicial and that recognized the staff agents of

the executive only as veritable extensions of his personality.”!*4

1232 Brownlow, 363 (“The [majority] . . . of the Americans attended Section III, which was devoted to the subject of
the staff auxiliary of the chief executive of the national government. This was a subject which was of . . . interest
to . .. many of the Americans, especially to Dr. Merriam and me [as] . . . members of [PCAM].”).

1233 Brownlow, 363-64.

1234 Brownlow, 363.

1235 Brownlow, 364. It may have been significant that representatives from the German Nazi government also
attended that particular session. See Brownlow, 368; PCAM Minutes, 7.

1236 Brownlow, 365.

1237 See Brownlow, 365-67.

1238 See PCAM Minutes, 7.

1239 PCAM Minutes, 7 (“Then Farley made his speech, and then everybody wanted to make a speech, Czech,
Belgian, Swiss, French, etc . . . . [T]The democratic orators were having a field day . . . .”).

1240 Brownlow, 4 Passion for Anonymity, 367.
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This was the so-called “Battle of Warsaw.” The democratic countries and orators unified
to resist a fascist motion on the executive. And they won, voting the fascistic resolution down
and replacing it with one more aligned with their own beliefs.'**!

Studying the resolutions is instructive.'**? Magyary’s initial draft had stressed the absolute

primacy of the chief executive.'?* «

[T]he evolution of the state during the last fifty years,”
Brownlow glossed Magyary as saying, “had resulted in a decisive preponderance of the
executive power over the legislative and judicial.”'>** The actual text of the resolution was
chilling against the backdrop of a Europe increasingly threatened by the rise of Nazism. It stated
that “the evolution of the State apparatus” made it clear that the “chiefs of [the] auxiliary
agency,” in charge of operationalizing state administration—that is, the “civil general staff,” the
functionaries of the state—should operate as ““a veritable extension of the personality of the chief
executive.”'?* The strong implication was that the machinery of the state should be
operationalized and controlled directly by the government’s leader.'**® This was why the
Americans thought of it as an endorsement of fascist authoritarianism.'**’ It seemed an
articulation of Nazi government, the Fiihrerprinzip.'**®

The substitute resolution offered by the Americans differed importantly but subtly in its

details. It, too, began by noting the massive development of the “functions and administrative

apparatus” of the modern state.'**’ It recognized the need for coordination across government’s

1241 Brownlow, 365.

1292 Both are reprinted in full in Brownlow, 363-64, 366.

1243 Brownlow, 364.

1244 Brownlow, 364.

124sBrownlow, 363-64.

1246 See PCAM Minutes, 6 (“[T]hen in another place it went on to say that the chief of state had to be implemented
with full political power to enable him to control the administration . . . .”).

1247 See Brownlow, A Passion for Anonymity, 364.

1248 Brownlow, 367.

1249- Brownlow, 366.
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many parts. And it also acknowledged a singular role for the chief executive in putting the state
to work.'*** But—and this was the crucial difference—it sought to confine his sphere of
dominance to “conducting general administrative activities.”'*' It kept a place for the
independence of the “auxiliary administrative agencies,” noting that they should be “responsible
to the Chief Executive” but clarifying that other principles should be respected as well, including

1252 The Americans’ resolution

“professional competencel,] stability[,] and permanence . . .
took on board many of Magyary’s proposals but sought to give them limits and conditions.

The staid language of conference reports can mask the stakes of the conflict. No one
disagreed about empowering the executive. At issue was the meaning and reach of that
empowerment. For Magyary, the executive’s reach should correspond to the reach of the
government itself. It should operate as an unchecked extension of the executive’s will. For that
reason, he proposed that the next meeting of the congress take up the question of “the state and
the economic life from the point of view of the chief executive.”'?>* For him, the chief
executive’s was the only perspective that mattered: Since the economic life of a people and the
organization of its government are within the reach of the state, they should also be, in substance,
within the reach of the leader. The very dullness of the language obscured the radicalness of the
proposition. A people’s leader needed the government machinery to enable him to do whatever
he needed.

The Americans’ resolution, in opposition, sought to walk a fine line. American reformers

agreed that the executive needed state machinery that would allow them to project and realize

their will. But the Americans were sure that Magyary’s conception of things went too far. Their

1250 See Brownlow, 366.
1251 Brownlow, 366
1252 Brownlow, 366
1253- See Brownlow, 364.

289



challenge was to temper claims about the executive enough to stave off the terrifying
consequences Magyary’s proposal evoked without abandoning their central commitment to
building out executive power as a way of realizing responsible government.

Constitutionalism and separation of powers, internal and external, provided an answer.
They countered Magyary’s premise—that the last fifty years had rendered powers other than the
executive irrelevant—by positing that the executive had a separate role from other government
departments.'*** Those other departments were not irrelevant but merely dealt with other aspects
of governance.'”*

Meanwhile, even within its sphere, the executive had to be bound by more than just the
leader’s will. Government was institutional and professional.'*¢ Thus, even while projecting the
executive’s will through the state, the executive needed to take care to promote competence,

stability, and state independence.'*’

In contrast to Magyary’s call to examine all of economics
and politics through the lens of the chief executive, the Americans proposed a narrow study
focused on the “Technical and Administrative Problems of the Relations between the State and
Economic life.”'?*® They would confine the executive to a distinct role and place.

The encounter with Magyary, then, brought PCAM face-to-face with the central
difficulty of its project given the time and climate in which it was pursued. Championing the
expansion of the executive in 1936 put PCAM in dangerous company. In many ways, the

Committee’s goals aligned with those of its fascist counterparts. Both PCAM and fascist

reformers recognized the importance of administrative coordination. Both championed the

1254 See Brownlow, 366.

1255 See Brownlow, 366.

1256 See Brownlow, 366 (“[I]t is indispensable not only to insure [sic] professional competence, but also to be certain
that the principles of stability and permanence are maintained . . . .”).

1257 See Brownlow, 366.

1258 See Brownlow, 366.
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centralization of certain government functions. Both reserved a special role for the chief
executive. And if the fascists were more forthright in their celebration of the rule of public
opinion and their contempt for legislative assemblies, this only highlighted their kinship with
PCAM’s teachers, if not with PCAM itself.'>* PCAM’s challenge was to defend a strengthened
executive while remaining distinct from European fascism. The separation of powers and checks

and balances became the way the Committee chose to do this.

5.11: PCAM’s Pro-Executive but Antifascist Use of the Separation of Powers

Reading the PCAM report through the lens of the Battle of Warsaw reveals the centrality
of the separation of powers to PCAM’s presidentialism. Separation of powers could be a tool to
resist fascism. At Warsaw, the Fiihrerprinzip revealed itself as an administrative principle
according to which the government would operate as an extension of the personality of the chief
executive. To guard against this personalization of rule, PCAM relied on the separation of
powers, both between the branches and inside the executive branch. At the same time, the
conference showed how fascism and democratic rule were in that moment in a “head-on
collision.”!2%9 Tt was thus imperative to make democracy strong enough to stand up to fascism,
which required strengthening the presidency. PCAM discovered ways to use constitutionalism
and the separation of powers to advance that goal too.

In this way, the separation of powers served two core purposes at the same time. It
enabled an expansion and consolidation of presidential administration. But it also made sure that

expanded presidential power was limited and bounded. The separation of powers allowed PCAM

1259 See Brownlow, 367.
1260 Brownlow Bound Book, 13 May 1936-June 1937, Brownlow Personal Papers, 5:1296-x, 1296-z.
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to champion the growth of the executive while simultaneously guarding against a fascistic
personalization of rule.

PCAM embraced the separation of powers most fully where it worked to expand
executive power in ways that made the state more efficacious and clarified accountability. This
would in turn make government itself more responsible. Like its Progressive Era teachers,
PCAM believed that the federal government had diffused power in ways that made it difficult for
the state to accomplish its goals or for the voters to evaluate its performance.'*' This in turn was
partly a function of having given power that should belong to the President to nonexecutive

actors. 262

In particular, some administrative authority had shifted to agents that the President did
not supervise.'?** This made the executive less effective than it should be.'*** And it confused
voters, who would hold the President accountable for developments over which they had no
actual control.'?%

The separation of powers provided an argument for reforming this arrangement. It
justified taking administrative powers away from agents the President did not supervise or
control and giving them to the executive.'?® This would enhance the President’s power, of

course. But it would do so only in the service of making the government more responsible.'?*’

1261- See PCAM Report, 30 (“The constitutional principle of the separation of powers and the responsibility of the
President for ‘the executive Power’ is impaired through the multiplicity and confusion of agencies which render
effective action impossible.”).

1262 See PCAM Report, 30 (“Without plan or intent, there has grown up a headless ‘fourth branch’ of the
Government, responsible to no one, and impossible of coordination with the general policies and work of the
Government as determined by the people through their duly elected representatives.”).

1263 See PCAM Report, 30.

1264 See PCAM Report, 30.

1265 See PCAM Report, 29-30.

1266 PCAM Report, 29 (“The constitutional principle of the separation of powers . . . places . . . in the President
alone . . . the whole executive power of the Government . . . . The administrative organization of the Government to
carry out ‘the executive Power’ thus rests upon statute law, and upon departmental arrangements made under the
authority of law.”).

1267 See PCAM Report, 41 (“Modern management under responsible leadership is the keynote of the reorganization
herein recommended.”).
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Giving the President power commensurate with his responsibilities and popular expectations
would enable the government to better fulfill its aims.'?*® Thus, PCAM championed a formalist,
tripartite division of powers between the branches most aggressively where it tended to enhance
executive authority by bringing administrative powers under presidential control in ways that
would make the government as a whole more responsible.

This nexus between responsibility, executive power, and the separation of powers is most
evident in the Committee’s recommendations about the Comptroller General.'*® As we already
saw, the Comptroller had responsibility for conducting audits of government expenses and also,
in some cases, releasing congressionally appropriated funds to be spent by the executive branch
and government agencies.'?’° Under the Budget Act, the Comptroller served a fifteen-year
term.'”’! The nation’s first Comptroller, John McCarl, was therefore still in office when
Roosevelt came to power.'”’? As already mentioned, McCarl had caused problems. He turned
out to be a staunch anti-New Dealer. He aggressively used his pre-expenditure disbursement
authority to frustrate New Deal programs, refusing to release funds to pay for signature

initiatives and generally slowing the operation of government.'?’?

1268 See PCAM Report, 31 (“It is the purpose of these recommendations to make effective management possible by
restoring the President to his proper place as Chief Executive and giving him both a governmental structure that can
be managed and modern managerial agencies . . . .”).

1260 See PCAM Report, 20-21.

1270 See generally Mansfield Sr., The Comptroller General (describing the office of the Comptroller General as
created by the Budget and Accounting Act of 1921).

1271 Budget and Accounting Act of 1921, Pub. L. No. 67-13, § 303, 42 Stat. 20, 23-24.

1272 See Flesher, “Remembering J. Raymond McCarl,” 24 (noting that Roosevelt was unable to get rid of McCarl,
despite their ideological differences, until McCarl’s 15-year term ended in 1936).

1273 See Ironside, Jr., Memorandum from Fred A. Ironside, Jr. to Donald R. Richberg, Sept. 18, 1934, 1 (asserting
that the Comptroller General has, among other things, withheld approval of expenditures, thus frustrating the
administration and interpretation of laws); Wren, Memorandum from Clark C. Wren to the Chairman and Joint
Committee on Government Organization, Mar. 20, 1937, 1-31 (reporting on complaints from departments and
agencies regarding specific instances where the Comptroller General issued certain interpretations or disallowed
certain department or agency actions, resulting in delays or other performance issues).

293



The design of the office of the Comptroller General made it impossible for the President
to bring McCarl to heel, since he enjoyed for-cause removal protection.'?’* This meant that
President Roosevelt could not fire McCarl merely because of their policy differences, as the
Supreme Court had recently held in Humphrey’s Executor.'*” Meanwhile, other tools of
executive control proved ineffectual. In particular, McCarl refused to be bound by the legal
opinions of Roosevelt’s Attorney General, claiming an independent prerogative to pass on the
legality of government expenditures himself.'*’¢

While McCarl finished his term as Comptroller in the middle of PCAM’s work, the
difficulties his office had caused for government administration remained on the Committee’s
mind. In an internal memorandum, Gulick tackled them abstractly from the perspective of public
administration theory.'?’” His analysis drew attention to the way separation of powers could
enhance responsibility.'*"

“There can be no efficient or responsible organization for the performance of extensive
tasks,” Gulick opined, “unless there be at the head of the organization a single executive” with
real control over finances.'?” Such control could not “be exercised jointly and concurrently by

two independent authorities without chaos and inefficiency.”'*** The design of the office of the

1274 § 303, 42 Stat. at 23-24.

1275 See Humphrey’s Ex’r v. United States, 295 U.S. 602, 631-32 (1935) (holding that the President’s removal power
for some officers may be limited to for-cause reasons).

1276 See Mosher, The Gao, 81-82 (“The first Comptroller General made it clear that he regarded the opinions of the
attorney general, like the decisions of the lower courts, only advisory to him.”); PCAM Report, 21-22 (“The first
Comptroller General of the United States consistently refused to submit any disputed question to the Attorney
General or to modify any of his rulings in conformance with the opinions of the Attorney General.”).

1277- Gulick to the President’s Comm. on Admin. Mgmt., memorandum, Fundamental Considerations Concerning the
Place of Control and Audit in Administration, Mar. 8, 1937, 1 (hereinafter cited as Gulick, Fundamental
Considerations). Note that this memo is dated after the Committee published its report. I rely on it here on the
assumption that it reflects the Committee’s internal thinking.

1278 Gulick, Fundamental Considerations, 1

1279 Gulick, Fundamental Considerations, 1

1280 Gulick, Fundamental Considerations, 1.
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Comptroller General, however, had divided a power that needed to be united.'”' The executive
was mostly in control of finance. But the Comptroller, who had been created to audit the
government, was also given some “control” authority.'*®? This was intolerable. The power to
control should have all been vested in one place.

Since “once a policy has been determined and a law passed by the legislative branch, . . .
the execution of that law is the responsibility and work of the executive,” it stood to reason that
financial control should reside in the executive branch.'*®* The Comptroller, however, was not an
executive agent since that position was not under the power of the President.'** The existing
arrangement, which split power between the President and the unaccountable Comptroller, was
thus not only bad policy but also “a violation of the constitutional principle of division of
power,” since it lodged an executive power in an agent not responsible to the President.'?

The PCAM Report mirrored Gulick’s insights.'?*¢ It invoked the separation of powers to
argue that financial control should be unified in the executive branch in order to make the
government more responsible.

The basic problem, the report observed, was confusion over audit and control. “The
control of expenditures is essentially an executive function, whereas the audit of such
expenditures should be independent of executive authority or direction.”'?®” The Budget Act

ignored this, placing both functions in the Comptroller.'*® The result was an office that

1281 See Mansfield Sr., The Comptroller General, 2-4 (arguing that the main result of the Comptroller General’s
office has been to create “intolerable” burdens and “meaningless” obstacles for responsible administrative officials).
1282 PCAM Report, 20-21.

1283 Gulick, Fundamental Considerations, 3.

1284 See Mansfield Sr., The Comptroller General, 74, 76.

1285- Gulick, Fundamental Considerations, 3.

1286 [ndeed, as Gulick’s memorandum is dated after the publication date of the report, it can be speculated that
Gulick’s memorandum in fact explicated the logic already contained in the Report itself. See Gulick, Fundamental
Considerations, 4.

1287 PCAM Report, 20.

1288 §§ 307-312, 42 Stat. 20, 25-26.
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“straddles both positions.”'*® This “ha[d] a profoundly harmful effect.”'*° It created a “division
of authority” that “destroys responsibility and produces delays and uncertainty,” making it
“difficult, and at times simply impossible, for the Government to manage its business.”'?*!

It was also unconstitutional. “The removal from the Executive” of financial control “and
the vesting of such authority in an officer independent of direct responsibility to the President . . .
is clearly in violation of the constitutional principle of the division of authority.”'?*? It was also
contrary to the Constitution’s Take Care Clause and in direct tension with the Supreme Court’s
decision in Springer v. Philippine Islands, which reaffirmed that executive functions must vest in
executive officers.'*?

The irresponsibility of the Comptroller was bound up with this unconstitutionality.
“Effective and responsible management of the executive departments is impossible,” the report
concluded, “as long as this unsound and unconstitutional division of executive authority
continues.”'?%

Since irresponsibility was a product of unconstitutionality, the Constitution offered a path
to reform. With financial control under the executive, the operation of the government could be
brought “in conformity with . . . constitutional principle.”'?** This would “provid[e] the Chief

Executive with the essential vehicles for current financial management and administrative

control,” thus overcoming the nefarious “dissipat[ion] [of] executive responsibility” caused by

1289 See PCAM Report, 20-21 (noting that the Budget and Accounting Act placed certain control functions and
auditing functions in the Office of the Comptroller General).

1290 PCAM Report, 22.

1291 PCAM Report, 22.

1292 PCAM Report, 21.

1293-See 277 U.S. 189, 202—06 (1928) (holding that executive functions must be vested in the executive or within an
executive department).

1294 PCAM Report, 23.

1295 PCAM Report, 23.
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existing arrangements.'*® Respecting the separation of powers would empower the executive and

make the government responsible at the same time.

5.12: The Separation of Powers as a Check on the Executive

The separation of powers, however, did not operate only to enhance executive
administrative authority. It also worked as a check on the executive. In particular, in the PCAM
Report, separation of powers—both inside the executive branch and between the branches—
guarded against the personalization of rule. It helped ensure that presidential administration
advanced responsible government but did not turn the administrative state into an extension of
the personality of the chief executive.

The Committee’s proposed reforms to the position of the Comptroller General are again
illustrative. As discussed above, the Committee believed that, for the government to be
responsible, the President needed full authority over financial control. But, in the pursuit of that
same goal, PCAM also concluded that the President needed to be divested of authority over
audits.'”’ In other words, to achieve responsible government, it was necessary that some powers
not vest in the President and that internal and external checks ensure that separation.

The distinction between the control and audit powers was at the heart of Gulick’s
reflections on financial management.'**® Control was the act of spending appropriated monies.
But expending monies was only one half of responsible financial administration. It was also

necessary to confirm that monies had been spent appropriately by auditing expenditures.'® And,

1296 PCAM Report, 22-23.

1297 See PCAM Report, 43 (advising that the executive be held to account through an independent auditor that reports
to the Congress).

1298 Gulick, Fundamental Considerations, 2 (“Audit and control must be sharply differentiated; they must never be
placed in the same hands.”).

1299 See Gulick, Fundamental Considerations, 1-2 (“Wherever extensive administrative enterprise is placed in the
hands of a responsible executive for management, there is need for various types of independent outside inspections
of the work in order to test the results and fis [sic] the responsibility therefor.”).
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as Gulick observed, “[t]hrough long experience in private business and in public business it is
recognized that no executive officer, however honest, should be entrusted to audit his own
transactions or to certify to the accuracy of his own financial reports.”"** Placing them both in
the same hands made one person both prosecutor and judge, which was “psychologically
impossible” to do with appropriate perspective, since “[n]o man can audit his own acts or
books.”"*! Tt would inevitably lead to the substitution of the personal for the principled.'3**
“Audit and control must [therefore] be sharply differentiated; they must never be placed in the
same hands.”!3%

Gulick’s analysis complicated the institutional design of presidential administration. If
the President were in charge of financial control, he could not also be in charge of the audit,

since then he would be “audit[ing] [his] own acts or books.”!3%

But the government still needed
an executive audit apparatus, since auditing was a necessary part of responsible financial
management. To avoid making the President both prosecutor and judge—and so personalizing a
process that should be institutionalized—auditing would have to belong to someone outside the
President’s reach.

The PCAM Report solved this problem by creating an independent auditor inside the
executive branch. It proposed that, once the Comptroller General had been stripped of authority

over financial control, the position simply take a new title, Auditor General.**> As PCAM re-

envisioned the office, the Auditor would be bound by the opinions of the Attorney General.'*%

1300 Gulick, Fundamental Considerations, 2.

1301 Gulick, Fundamental Considerations, 2.

132 See Gulick, Fundamental Considerations, 2 (“No experienced executive would think of asking for such power as
he knows that an independent audit is essential for his own protection as well.”).

1303 Gulick, Fundamental Considerations, 2.

1304 Gulick, Fundamental Considerations, 2.

1305 See PCAM Report, 23 (recommending that the title of the Comptroller General should be changed to Auditor
General to conform to the limits in the remaining functions).

1306 PCAM Report, 23.
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But the Auditor would also be able to disagree with the Secretary of the Treasury about the
propriety of expenses, and where the two agencies could not resolve their disagreements, the
Auditor would be empowered to appeal directly to Congress.'*"” In all other matters, including
tenure, the Auditor would be independent of the President.

To the Committee, then, Article II and the principle of the separation of powers did not
mean that everyone who worked for the government needed to be accountable to the President. It
did not even mean that everyone in charge of executing Congress’s laws should be controlled by
the executive. After all, the reimagined Auditor General was still “executing” the laws. He was
simply “executing” the audit requirement of the Budget Act. To execute that requirement in a
way compatible with responsible government, it was necessary that the Auditor be independent
of the reach of the President. Without that independence, the President would be able to subvert
financial management to his whim. To be responsible, then, execution needed to be divided
against itself.

The PCAM Report’s treatment of the Comptroller General thus reveals the Committee’s
commitment to what has come to be called the “internal separation of powers.”'* Dividing
authority within the state, rather than just between the branches, could be a powerful way of
making government responsible. PCAM embraced this internal separation of powers where it
would serve that goal. In order to make administration better, the Committee envisioned internal,

institutionalized limits on what the executive branch could do.

1307 PCAM Report, 24, 43.
1308 See Katyal, “Internal Separation of Powers.”
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5.13: Internal Checks on Civil Service and Agencies

We see internal checks at work again in the Committee’s discussion of the civil service.
“Democratic government today,” PCAM opined, “requires personnel of the highest order—
competent, highly trained, loyal, skilled in their duties by reason of long experience, and assured
of continuity and freedom from the disrupting influences of personal or political patronage.”'3%
To run a complicated organization like the modern federal government required a sophisticated
and educated workforce.

Finding and recruiting that personnel was no easy matter. To attract talented workers,
government jobs needed to provide stable careers."*!° To retain them, there had to be clear
opportunities for advancement on the basis of skill."*!!

In order to accomplish these goals, the Committee championed the old Progressive merit
principle. PCAM argued unabashedly that “[t]he merit system should be extended upward,
outward, and downward to include all positions in the Executive Branch of the Government

»1312 The President, who was still

except those which are policy-determining in character.
responsible for filling thousands of offices, should be limited to selecting only a small number of
close advisors and agency heads."*!* Everyone else, “all permanent positions . . . except a very
small number of a high executive and policy-forming character,” should become part of a
protected, professionalized government workforce.'*'*

The expansion of merit selection would, admittedly, limit the President’s control over

individual government employees. But it would do so in the interest of making democracy more

1309 PCAM Report, 7.
1310 PCAM Report, 7.
1311 PCAM Report, 7..
1312 PCAM Report, 7..
1313 See PCAM Report, 8.
1314 PCAM Report, 7.
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effective. The President would be better able to operationalize the federal bureaucracy, since the
“very highest posts” of the government service would still “be filled by the Chief Executive with
persons who support his program and policies, and in whom he has entire confidence.”!?'
Meanwhile, the non-policymaking staff would be bureaucratic professionals “of high
competence,” insulated from presidential favor or disfavor and protected in their jobs from
political change."*'® The President would thus have power over a small circle of policymaking
officers, who in turn could give orders to a professional and efficient government workforce.'!”
“Only in this way is it possible . . . to translate the mandate of the people at the polls into
responsible governmental policies.”'3!8

This left the question of how to manage the merit-based civil service itself. The
Committee recognized that “[p]ersonnel management” needed to “serve the needs of the Chief
Executive and the executive establishments” since, otherwise, government would be
ineffectual.'*'? But there were dangers to putting personnel management under the thumb of the
executive. “[A] central personnel managerial agency directly under the President, with the
primary duty of serving rather than of policing the departments, [might] be subject to political
manipulation and would afford less protection against political spoils.”!#2°
The Committee’s solution was, again, to place internal limits on the President’s control.

The Committee proposed replacing the multimember Civil Service Commission with a single

Civil Service Administrator to be appointed by the President, with the advice and consent of the

1315 PCAM Report, 8.

1316 PCAM Report, 8.

1317 See PCAM Report, 8.
1318 PCAM Report, 8.

1319 PCAM Report, 10.
1320 PCAM Report, 10.
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Senate.'*' That Administrator would be removable by the President.'*?? But the President would
not be completely free in selecting someone for the position. Rather, the President would be
required to choose the Administrator from among the top three finishers of a competitive, open
examination administered by a new Civil Service Board, composed of seven nonpartisan
members serving overlapping seven-year terms.'** In this way, the President would be sure to
have confidence in the head of personnel management, while staffing would remain insulated
from presidential whim or interference and committed to principles of professionalism and
expertise.

PCAM thus again relied on internal checks to promote good administration while
guarding against the possibility of personalized rule. Under PCAM’s proposal, the President
would get the benefit of a professional civil service that would help administer the state
effectively. But, to protect that professionalism, the civil service would be insulated from direct
presidential control or oversight. Moreover, the civil service’s professionalism would help the
President effectively execute the laws, while frustrating idiosyncratic or unprofessional
presidential action. Putting an internal check on the President’s power over staffing was the
condition under which empowering the executive would help create harmony between politics
and administration rather than autocracy.

PCAM championed internal checks within agencies for similar reasons. As discussed, the
Committee urged the abolition of the “independent agencies.” It troubled them that they could

implement policy without presidential supervision. But this was not the only aspect of their

1321 PCAM Report, 9.

132 PCAM Report, 9.

133 PCAM Report, 9-10 (“[The] Board must be entirely divorced from partisan influences and from administrative or
operating functions of any kind; it should be nonpartisan instead of bipartisan . . . . [It must not be] too closely
identified with any Administration.”).
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design that bothered PCAM. Like some modern critics of the administrative state, the Committee
was uncomfortable with the way agencies mixed administrative and adjudicative functions.'*
As the report put it, the agencies “suffer from an internal inconsistency[:] . . . they are vested
with duties of administration and policy determination . . . and at the same time they are given
important judicial work.”'3?* This raised the risk that an agency might substitute its whim for
what the law required.

PCAM proposed bringing the independent agencies under the control of the President in
order to promote accountability and efficacy in their policy and administrative work.'*?¢ But this
left the problem of agencies’ judicial functions unresolved. “[T]he bulk of regulatory
commission work involves the application of legislative ‘standards’ of conduct to concrete cases,
a function at once discretionary and judicial . . . .”"**” To do that work well, agencies needed
“both responsibility and independence.”"*?* And in order to inspire public confidence and operate
fairly, these adjudications “ought to be wholly independent of Executive control.”'3%

To address this need, the Committee turned once more to internal divisions within the
executive branch. Agencies should be “divided into an administrative section and a judicial
section.”'**” The administrative section should be part of the executive branch accountable to the

President.'**' But the judicial section “would be wholly independent of the department and the

132 See, e.g., Hamburger, Is Administrative Law Unlawful?, 29 (“[ W]hen the executive adjudicates disputes, it claims
to sidestep most of the requirements about judicial independence, due process, grand juries, petit juries, and judicial
warrants and orders.”); Lawson, “The Rise and Rise of the Administrative State,” 1248 (remarking that the
“destruction of this principle of separation of powers is perhaps the crowing jewel” of the administrative state).

1325 PCAM Report, 36.

1326 PCAM Report, 37.

1327 PCAM Report, 36.

1323 PCAM Report, 36.

1329 PCAM Report, 36.

1330 PCAM Report, 37.

1331 PCAM Report, 37.
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President with respect to its work and its decisions.”'**? Its members should even enjoy for-cause
removal protection and Senate confirmation.'** In this way, even as agencies came further under
presidential control, they would be protected from acting as mere extensions of the President’s
personality.

The Committee’s proposal was, again, a powerful restriction on presidential power. It
introduced more division into the executive branch, creating executive officers unaccountable to
the President. But the Committee felt these reforms were necessary to avoid courting
personalized rule. Housing both sections under the same department in the executive branch
would enable adaptation and flexibility in implementation, which was a virtue of
administration.'** But it was imperative that, when agencies engaged in quasi-judicial work, they
had independence and neutrality.'**> When it came to the determination of private rights, no one
should be both judge and prosecutor.'*

5.14: The Constitution Against Fascism?

PCAM’s commitment to the Constitution and separation of powers was nuanced. It did
not mean that the President needed to have control over every officer in the executive branch nor
that the execution of every law needed to be within the President’s direct reach. Separation of
powers was a way to make democratic government more responsible. Where the executive
branch needed to be divided against itself to promote responsibility and guard against
personalized rule, PCAM did not hesitate to invoke an internal separation of powers and saw

nothing unconstitutional in so doing.

1332 PCAM Report, 37.

1333 PCAM Report, 37.

1334 See PCAM Report, 38.
1335 PCAM Report, 37.

1336 See PCAM Report, 36-37.
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Separation of powers thus advanced twin goals: promoting responsible government and
preventing the President from using the state as an extension of their personality. This was as
true for the internal separation of powers as for the traditional divisions between the branches.
PCAM closed its report with a short final section, entitled “Accountability of the Executive to

the Congress.”!¥’

Here, PCAM displayed fully its commitment to dividing authority in the
interest of furthering responsible government and checking personalized rule. The Committee’s
proposed reforms, it explained, would enhance the executive’s ability to implement the laws
through “improvement[s] in [the] coordination of administrative work.”'**® But, at the end of the
day, the executive was Congress’s agent, executing the laws and implementing the policies that
Congress enacted.'** It was, thus, essential to “preserv[e] . . . the principle of the full
accountability of the Executive to the Congress” as “an essential part of our republican
system.” '3 In addition to free speech, regular elections, and “the protection of civil rights under
an independent judiciary,” these checks and balances ensured that “the Executive power is
balanced and made safe.”'**!

When PCAM’s report was finally turned into a bill, though, all its fascist-proofing
seemed for naught. President Roosevelt’s opponents attacked his reorganization proposal for
subverting the Constitution and aggrandizing his power.'** President Roosevelt did not help

things by releasing a letter in which he explained that he would not make a good dictator, even if

he had wanted to become one."*** Walter Lippmann, despite his critique of wooly-headed

1337 PCAM Report, 43.

1333 PCAM Report, 43.

1339 See PCAM Report, 43. (“The preservation of the principle of the full accountability of the Executive to the
Congress is an essential part of our republican system.”).

1340 PCAM Report, 43.

1341 PCAM Report, 43.

132 See Polenberg, Reorganizing Roosevelt’s Government, 68-69 (noting critics’ fears that the President would
possess too much power).

1343 See Polenberg, 159.
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democracy, feared the reorganization plan would lead to a “rapid descent into personal
government,” and Harper’s Magazine carried an article concerned that the bill “would destroy
all the effective barriers to totalitarianism.”'*** Frank Gannett, one of Roosevelt’s critics,
organized a “National Committee to Uphold Constitutional Government” which charged the
proposed act with implementing “one man rule.”'3* Opponents called it the “Dictator Bill.”!34¢
Many thought like Senator Josiah Bailey, who remarked that, when considered alongside the
judicial reorganization bill that President Roosevelt unveiled at the same time, PCAM’s
presidential reforms “would have given [Roosevelt] all the powers of a dictator.”'**

The charges galled the members of the Committee. As they observed in internal
memoranda and argued on the radio, the attacks were based on a superficial reading of their
work."*** PCAM did not want to make the President into a dictator; in fact, quite the opposite.'**
The Committee sought to make him and the federal government responsible, and guard against

the emergence of personal rule. “Dictatorships,” PCAM argued, “have universally sprung up

because of the inability of democratic government to get things done.”'*** PCAM’s reforms

1344 Polenberg, 51 (quoting Lipmann, Speech at Johns Hopkins University, April 21, 1937; then quoting De Voto,
“Desertion from the New Deal,” 557-60).

1345 See Polenberg, 55 (quoting a March 1938 mailer from the National Committee to Uphold Constitutional
Government).

1346 See Morgan, Congress and the Constitution, 192.

1347 Morgan, 125 (quoting Senator Bailey).

1348 See President’s Committee on Administrative Management, Memorandum on the Argument That the
Reorganization Bill Concentrates Authority in the President and Creates a Dictator, 1 (arguing that there is no
factual basis for believing that the bill concentrates authority in the President); President’s Committee on
Administrative Management, Questions and Answers on the Reorganization Program, 1 (“The increase in the
authority granted to the President by the pending bills in Congress would be really very slight.”); see also Harris,
The Purpose and Plan of Government Reorganization, 30-31 (“I think it is fair to say that about these proposals
there was a considerable campaign of misrepresentation . . . .”); Brownlow Radio Address, 3 (“We think [the
President] ought to have, besides the secretaries who have served him so well . . . five or six executive aides, not
assistant presidents, we don’t want that at all.”).

1349 Memorandum on the Argument That the Reorganization Bill Concentrates Authority, 2 (“The assertion that the
President is given dictatorial powers because of the proposed change in the auditing and accounting provisions is
groundless . . . . This title of the bill increases the authority and control of Congress rather than that of the
President.”).

1350 President’s Committee on Administrative Management, Memorandum Concerning the Concentration of
Authority in the President by the Reorganization Bill, 1.
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would counter this. They would give the President the power necessary to realize democratic
aims while simultaneously making it easier for Congress and the American people to hold him
accountable.'*!

To PCAM, then, its critics had it exactly backwards. The Committee did not want to
subvert the Constitution but rather affirm it."*>? The Constitution was the cornerstone of the
Committee’s bill and the great guard against the fascist danger PCAM’s opponents evoked.'*>?
By clinging to the constitutional principle of the separation of powers and bringing divisions
within the executive branch, PCAM hoped to make democracy responsible and keep the
presidency antifascist.

This embrace of the Constitution distinguished PCAM from its predecessors. The
founders of the discipline of public administration had sought to make the American state
responsible. But those founders believed that, to do this, reformers needed to abandon the
Constitution in general and the separation of powers in particular. PCAM disagreed: The
Committee followed Progressives in trying to make the government responsible, but it believed
responsible government was compatible with constitutional principles. Indeed, in the age of
fascism, responsible democratic government rested on both an internal and external separation of
powers.

PCAM thus sought to expand executive power but within bounds. It embraced the old

public administration proposal to realize responsible government through an empowered

1351 See Memorandum Concerning the Concentration of Authority, 1, 4 (describing how provisions of the bill would
enhance accountability).

1352 See, e.g., Gulick, Original Draft on Reorganization for Report of Committee, 7 (“[ W]e are committed by the
American Constitution to the American plan of effective leadership . . . .”).

1353 See, e.g., Gulick, 6 (“[W]e are convinced as the result of the consideration of events here and abroad in the trying
years since 1914 that the American constitution is from the standpoint of structure in no need of change.” (emphasis
altered to italics)).
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executive. But it sought to reconcile that plan with the Constitution in general and the
constitutional principle of the separation of powers in particular.

The result was an executive not quite like anything anyone had seen before. The
President would be stronger and the chief administrator. But in some administrative matters, the
executive branch would be divided against itself in the name of good government. And, as chief
administrator, the President would remain accountable to Congress, the primary policymaking
body. The goal was to guard against the new fascist menace, which the Progressive Era
reformers had not anticipated. As PCAM knew from the Battle of Warsaw, the fascists too
believed in the chief executive as the lead administrator. But their executive had power unbound.
The government bureaucracy was, to them, a mere extension of the personality of the chief

executive. Whatever American presidentialism would be, it must never become that.
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Conclusion

Agenda for Future Research

The debate over the 1937 bill proposed by the President’s Committee on Administrative
Management caps the intellectual pre-history of modern presidential administration. Their report
led directly to the creation of the institutions of presidential control of the administrative state
still in use today. The ideas it embodied continue to inform advocates of an empowered
administrative executive.

More broadly, contemporary discussion of presidential administration remains within the
space traced by the story told in this dissertation. Present-day champions of the unitary
executive, including the current Supreme Court, rely on Myers v. United States and arguments
that sound in the language of responsible government.!3>* Their opponents, including now
Justice Kagan, have responded by trying to revive the more institutionalist, divided-power
presidentialism of the President’s Committee.'*>> Only recently have some scholars and (would-
be) policy entrepreneurs argued for rethinking presidential administration wholesale. To do so,
they have pushed for a different understanding of democracy itself, one less centered on the
president and the plebiscite.!3*¢ In other words—and in keeping the premise of this
dissertation—they have sought an alternative democratic theory to counter the plebiscitary
democratic theory undergirding presidential administration.

This dissertation has offered one genealogy of our current presidentialism. In the late
nineteenth century, it has argued, the president did not have strong administrative power. Few

expected him to. Americans simply did not look to the president to realize a policy program for

1354 See Seila Law LLC v. Consumer Financial Protection Bureau, 140 S. Ct. 2183 (2020).
1355 See Seila Law, 140 S.Ct. at 2224 (Kagan, J., concurring in part and dissenting in part).
1356 See e.g., Emerson and Michaels, “Abandoning Presidential Administration.”
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which he might need centralized authority. Things began to change with the turn of the
twentieth century. Public administration scholars indicted the irresponsibility and inefficacy of
the nineteenth century state. Their critique was deepened by the experience of the Great War,
which led to a loss of faith in representative assemblies and, in the United States at least,
encouraged a movement towards presidential representation. American presidentialism made
room for expertise even then, in law and thought. But the confrontation with fascism and the
specter of an administrative apparatus that could operate as an extension of the personality of the
chief executive deepened latent anxieties about the dangers of an unbound executive.
Ultimately, those fears led to incorporating internal separation of powers into the institutional
presidency, creating the blueprint for the divided administrative presidency of today. Modern
presidential administration is the product of this double movement—first towards concentrated
executive power, and then away from it.

This dissertation’s story is partial, though, and ends too soon. This Conclusion identifies
some of the gaps and weaknesses in the dissertation you have just read. It note, in particular, that
a fuller version of this history would include an analysis of some key missing legal and political
events, a survey of alternatives, and a discussion of some of the underexplored connections
between this dissertation’s main actors. That richer account would lay the groundwork for
extending the story forward—first through the end of the Second World War and the Court’s
landmark decision in Youngstown Steel, and then up through the end of the Cold War. This
research agenda would lead to a new account of presidential administration, to replace the
received history of the American state with a careful account of how our government came to be

so focused on a single, plebiscitary leader.
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C.1: Autocritique, or, Why Isn’t This Dissertation Better?

To my eyes, the intellectual and legal history told here is missing three key events. It has
also tried to finesse a problem I simply do not know how to answer. Moreover, it has
underexplored the actual connections between the many actors mentioned in this dissertation.
Finally, it has not done enough to suggest the alternative paths—intellectual and legal—that
some championed in response to the weaknesses of the party-patronage state.

Start with the absences. This dissertation has argued that the Great War gave a decisive
inflection to the development of presidential administration. But its analysis of the institutions of
wartime government remains underdeveloped. In fact, Congress voted Wilson expansive powers
to reorganize the federal bureaucracy, under the Overman Act, which he used aggressively. And
Wilson, acting in conjunction with congressional allies, brought much of social and economic
life within reach of the federal government to prosecute the war. After the war ended, most of
these arrangements were dismantled. Wilson’s authority under the Overman Act lapsed at the
conflict’s end, and the government’s formal structure reverted to the status quo ante.

But the wartime experience left important traces. This dissertation has emphasized the
way the war contributed to Lippmann’s critique of traditional democratic theory and created
fiscal problems that spurred the enactment of the Budget and Accounting Act of 1921. But this
underplays the importance of the war. The war brought new business management techniques
into government, changed assumptions about what the federal state could accomplish at scale,
and set the stage for continuing discussions about organization, among other things. A more
complete version of the story this dissertation has told would include a deeper dive into the
experience of presidential administration during the war itself and a study of how those

innovations ramified into the Harding years.
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One place to track that influence is at the city and state level. This dissertation has noted
that city and state level reforms in the first decades of the twentieth century concentrated power
in the hands of executives. But it has, perhaps, underemphasized the importance of those
developments. Presidential administration in the 1930s was preceded by gubernatorial
administration in the 1920s. There was, scholars have noted, a vogue for state reorganization
that gripped the country then.

It was in part a response to the war. In New York, then the largest and most important
state in the Union, governance weaknesses exposed by wartime mobilization helped inspire
Governor Al Smith to charter the commission that would go on to propose a series of reforms
that eventually gave the New York governor expansive administrative powers. The New York
model would be particularly important for Franklin Roosevelt, Smith’s successor, and New Deal
administrative reformers, many of whom considered reformed New York the best governed state.
A book version of this dissertation would look more closely at these developments and describe
their importance in detail.

Finally, this dissertation has simply passed over in silence an event that has preoccupied
multiple generations of legal historians: the Court’s “New Deal Revolution.” Between Myers in
1926 and the failure of the Executive Reorganization Act of 1937, the posture of the Supreme
Court towards the presidency changed radically. In Myers it had sought to empower the
president. But in the mid-1930s it aggressively policed New Deal presidential power, striking
down expansive delegations to the executive in Schechter Poultry and Panama Refining, and
preventing Roosevelt from firing an FTC Commissioner in Humphrey’s Executor. That last case
is particularly significant as it seemed to cabin Myers’s reach substantially and remained the

leading case for thinking about the removal power for the next half century.
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By skipping over Humphrey's, this dissertation has implied that the case is less
significant than traditional legal histories have argued. The implication is not unwarranted.
Reading Myers in context, as this dissertation has done—and so understanding it as an attempt to
reconcile presidential representation with expertise, and not as an early assertion of the unitary
executive theory—helps reconcile Myers with Humphrey’s, explain why the Humphrey’s Court
did not feel the need to overrule Myers, and makes Humphrey’s seems in line with Myers’
project.

The argument deserves to be made explicitly, though, rather than by implication. To
make it fully would require grappling with the other cases central to the New Deal Revolution.
How did questions of delegation fit into understandings of presidential representation?
Presidential administration? And what do we make of the Court’s initial hostility to Roosevelt,
followed, famously, by its 1937 reversal? I don’t know. Before I make this into a book, I should
figure it out.

This is the first of two genuine questions I have about this story. The other is about the
history of American suspicion of legislative assemblies. As this dissertation noted, American
public administration scholars began to express doubts about the wisdom of government by
representative assembly in a regime of separated powers many years before WWI. The War, I
have argued, deepened those concerns. But I have not followed the effect of the war on some of
the specific individuals associated with the pre-war critique of legislative assemblies. Wilson
became increasingly megalomaniacal, as Patrick Weil has recently documented in arresting
detail. But what happened to Frank Goodnow? And what effect, if any, did Goodnow and his
generation have on Walter Lippmann, John Dewey, and Felix Frankfurter? More generally, what

was the relationship between the pre-WWI critique of separation of powers and the inefficiencies
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of the party-patronage state and the post-WWI disillusionment with legislative assemblies? I do
not really know.

I might be able to figure out the answer by attending more carefully to the specific
experiences of individual actors and reconstructing the networks they formed. This dissertation
has noted that several of its main characters knew each other and corresponded. But it has
underplayed their connections and has not systematically explored their correspondence. Bryce
was acquainted with Teddy Roosevelt, Taft, and Wilson, and was close enough to Goodnow that
Goodnow provided a chapter for The American Commonwealth so Bryce could obtain an
American copyright for his book. Taft read and celebrated Bryce. They all seem to have known
Abbott Lawrence Lowell and Nicholas Murray Butler, who in turn seem to have known
everyone. Lippmann and Frankfurter were close, and both variously enthralled with Teddy
Roosevelt and, at times, Wilson; Lippmann, Franklin Roosevelt and Brownlow all worked for
Wilson in some capacity and had their own relationships with each other to boot. Continental
Europeans scholars read some of these Americans and corresponded with others. And there are
many other connections to explore.

More generally, the humans in this dissertation make up a generation of Victorian law
reformers and their successors—a complexly meshed network comprised of friends, mentors,
rivals, and enemies. I wonder what I would find if I paid closer attention to their relationships.
Tracing those networks would tell us more about the pathways of transmission for various ideas
and arguments noted here, show how they evolved and were rethought. It might help explain the
relationship between pre- and post-war thinking and better understand the connections between

developments in Europe and those in the United States.
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I suspect it would be especially useful in addressing one of this dissertation’s other
striking weaknesses: its overlooking of alternatives. The dissertation has presented the rise of
presidential administration as if it were the only response to the crack-up of nineteenth century
democracy. But this is not true. There were other responses to the loss of faith in representative
assemblies besides presidentialism. Some progressive reformers championed direct democratic
control through the referendum and the recall. Others sought more responsible representation
through the short ballot movement, or greater popular control over candidates through the
adoption of primaries. And still others pursued technocratic remedies like civil service reform or
the adoption of city managers. Some of these reforms fed into presidential administration, but
not all.

This dissertation has simply ignored these other reform currents. Looking more deeply at
the writings and correspondence of the various actors who feature in this project could help
situate presidential administration in relation to alternatives and explain why it won out. At the
very least, it would give a fuller picture of what presidential administration meant in its context

and what made it appealing.

C.2: Beyond the 1930s

The appeal and reach of presidential administration continued to change after 1938. The
New Deal understanding of presidential administration remained influential, as this dissertation
has noted. In important ways, it underlay the reorganizations proposed by the two Hoover
Commissions and anticipated specific reforms many decades later.

The legal basis of presidential administration began to shift, however. The reforms
proposed by PCAM and the Hoover Commissions were embodied in statutes enacted by

Congress. But in the 1970s the Burger Court began a re-formalization of separation of powers
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law, which had the effect of constraining Congress and giving the president greater authority
over the government. That doctrinal shift went hand-in-glove with the development in some
legal circles of stronger legal theories of presidential control. Jimmy Carter received statutory
authority over the government for the Paperwork Reduction Act. But Ronald Reagan would
claim far-reaching administrative authority over the government on the basis of his office alone,
without new statutory authority or congressional action.

I have written about some aspects of this shift in other work. But it is part of this story.
To connect the pre-history of presidential administration with the recent history of executive
control of the administrative state, we need to re-narrate the development of separation of powers
law in the middle decades of the twentieth century. This will involve re-reading Youngstown
Steel, the landmark 1952 case about Harry Truman’s instruction to the Secretary of Commerce to
operate some private steel mills, to see the ways in which the decision ratified a new, post-WWII
presidentialist order. We need—and so far lack—a careful account of the ways WWII
transformed the operation of the presidency. Only if we understand how WWII changed the
office of the president can we understand what Youngstown actually did, and so what separation
of powers law looked like in the lead-up to the Burger Court’s formalist revolution.

This will be a large undertaking. Just describing the changing power of the presidency
during the war sounds daunting. But the study would have to take account of Congress too.
Contrary to received legal historians’ understandings, Congress did not capitulate to the
president’s seizure of the administrative state. In the 1930s, it had countered the President’s
Committee on Administrative Management with its own report, prepared by Lewis Meriam of

the Brookings Institution.
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After the war, it became more aggressive. Most legal scholars know of the
Administrative Procedure Act of 1946, through which Congress sought to put some checks on an
expanded, executive-led administrative state. Less well known but nearly as important is the
Congressional Reorganization Act of 1946, which Congress used to increase its government
oversight capacity. Congress continued to interject itself into administrative management over
the next decades, creating new administrative structures for a new, atomic, militarized state, with
the Atomic Energy Act of 1946 and the National Security Act of 1947; it even staked out
constitutional positions on administration in opposition to the President and the Supreme Court.
To tell the story of the continued growth of presidential administration will require looking
beyond the presidency, to the changing relationships between governing institutions and the
continued influence of Congress on the development of the president’s administrative
capacity.!3%’

As some of the listed examples suggest, this story would need to pay closer to attention to
political economy and war than this dissertation has done so far. Political economy first.
Arguments for presidential administration have never been disconnected from other regulatory
goals. Progressives and New Dealers championed an empowered executive in order to better
operationalize an activist state. Reagan-Era champions of executive oversight of rulemaking saw
it as a tool of deregulation. Major shifts in presidential administration and democratic thinking
have usually been preceded by major economic events that caused significant political
reactions—from the Great Depression to the oil shocks of the 1970s. A continuing history of
presidential administration would need to look to the changing economic circumstances of the

twentieth century and accompanying changes in the government’s regulatory posture.

1357 For a great recent example of how to do this, see Dearborn, Power Shifs.
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Presidential administration is a means to end. We need to know what those changing ends have
been.

One privileged end, throughout the second half of the twentieth century at least, has been
warmaking, or at least military preparedness. The expansion of state expenditures and
administrative capacities during WWII metastasized the New Deal state in the name of war.
New Deal administrative projects that were controversial in peacetime, such as national resource
planning or direct government control of markets, found a second life as wartime measures.
Importantly, while the US did partially demobilize after VJ-day, the government never fully
came off of a wartime footing. Expenditures remained high. Many wartime administrative
institutions were institutionalized by Congress and took on regular governance functions. And of
course the United States remained embroiled in near continuous overseas fighting.

Presidential administration was not simply presidential war administration. But war
administration never completely ended, and so post-WWII presidential administration was able
to draw from and build on wartime management. To bring the story of presidential
administration forward from 1930s, we need to attend to the civilian consequences of this
hypertrophic military apparatus.

I have begun gathering primary and secondary sources for addressing some of these gaps
and extensions. Some will see light in the book version of this dissertation. And others will
form part of an ongoing research agenda to continue explicating the intellectual and legal history

of modern presidential administration.
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