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ated with Justice Black's opinion in the Steel Seizure decision,317 and the 
"functionalist" approach allied with Justice Jackson's concurrence in that 
case.318 Roughly speaking, the formalist position has been that any exer- 
cise of presidential power must be traceable to some source in enacted 
law-a statute, a treaty, or a provision of the Constitution. The function- 
alist position has been that this rule is too constraining, and that other 
factors, including longstanding practice, congressional acquiescence, and 
the exigencies of the day should also enter into determining the precise 
scope of presidential powers.319 Within this large battle a narrower battle 
has also raged over the meaning of the Vesting Clause of Article II. Here, 
one school has asserted that the Vesting Clause is itself an affirmative 

grant of presidential power, above and beyond the individually listed 

powers of Article II.320 An opposing school has insisted that the Vesting 
Clause is just descriptive of the functions of the President, and that the 
constitutional power of the President is limited to the specifically enu- 
merated grants of power in Article II.321 

I cannot begin to resolve these questions here. Instead, I will simply 
note three ways in which the exclusive delegation reading of Article I, 
Section 1 sheds additional light on the debate over inherent presidential 
powers. None of these illuminations significantly disturbs the existing 
consensus about the scope of inherent presidential powers, as explicated 
by Professor Monaghan.322 But they may permit a more confident claim 
that the current consensus is consistent with the Constitution. 

First, the anti-inherency principle of Article I, Section 1 precludes 
any claim of inherent presidential power to exercise legislative power 
over matters that fall within the scope of the enumerated powers granted 
to Congress in Article I. Thus, for example, the President has no inher- 
ent power to prescribe legislative rules for levying taxes, to borrow 

money, or to establish rules for the regulation of interstate commerce, 
immigration, or bankruptcy.323 In this sense, Justice Black was right. 
This conclusion, of course, does not eliminate the possibility of claims of 

presidential power based solely on powers granted by Article II of the 
Constitution, including claims grounded in specific grants of power in 
Article II or even claims predicated on the understanding that the Vest- 

ing Clause of Article II is itself a grant of power. But it does impose a 

317. See Youngstown Sheet & Tube Co. v. Sawyer (Steel Seizure), 343 U.S. 579, 585 
(1952) (Black, J.). 

318. Id. at 635 (Jackson, J., concurring). 
319. For an overview, see generally Erwin Chemerinsky, Controlling Inherent 

Presidential Power: Providing a Framework for Judicial Review, 56 S. Cal. L. Rev. 863 
(1983). 

320. Calabresi, supra note 117, at 1389-1400; Steven G. Calabresi & Saikrishna B. 
Prakash, The President's Power to Execute the Laws, 104 Yale L.J. 541, 570-78, 604-15 
(1994). 

321. Flaherty, supra note 137, at 1788-92. 
322. See Monaghan, Protective, supra note 83, at 38-74. 
323. U.S. Const. art. I, ? 8. 
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substantial limitation on the outer reach of any claim of inherent presi- 
dential power. 

Second, the exclusive delegation understanding of Article I, Section 
1 eliminates any doubt about the propriety of Congress enacting laws that 

broadly transfer discretionary power to the President. Many controver- 
sies about inherent presidential power can be successfully resolved by 
identifying statutory delegations that confer adequate authority to sup- 
port the challenged executive action.324 The exclusive delegation under- 

standing establishes that there is nothing constitutionally suspect about 
this, and indeed, makes this the preferred mode of resolving such contro- 
versies, since the challenged federal action has the support of two 
branches of government. In this sense, Justice Jackson was right. 

Third, the proposed interpretation of "herein" in Article I, Section 1 

suggests that action that can be characterized as "legislative" may be 
within the constitutional power of the President, even if not authorized 

by Congress, as long as it is grounded in a sound interpretation of one of 
the powers granted to the President by Article II. The classic example 
would be rules for the discipline of the armed forces. Article I, Section 8 
authorizes Congress "[t]o make Rules for the Government and Regula- 
tion of the land and naval Forces."325 If Congress exercises this power, 
then the President is bound to enforce any rules Congress has laid 
down-this is the basic postulate of legislative supremacy on which all 

agree. But if Congress fails to exercise such power or fails to exercise it 
with respect to one or more issues of military conduct that arise, then it is 

possible that the President may invoke his power as "Commander in 
Chief of the Army and Navy of the United States"326 to issue interim or 

supplementary rules, provided they are consistent with any code of con- 
duct Congress has promulgated.327 These Article II-based powers thus 

provide the President with greater authority to act in a legislative capacity 
than most formalist readings of the Constitution have acknowledged. 

Whether these qualifications of inherent presidential powers would 
eliminate or solve many disputes is debatable. But at the very least, they 
would change the terms of the debate. Consider, as a possible illustra- 
tion, the issue presented in In re Neagle.328 Neagle was a U.S. Marshall 

assigned by the Attorney General to protect Justice Stephen Field while 
he was performing circuit duties in California. In the course of those 
duties, Neagle killed a man he reasonably believed to be threatening the 

324. See, e.g., Hamdi v. Rumsfeld, 124 S. Ct. 2633, 2639-41 (2004) (construing 
congressional authorization for use of military force as conferring authority on President 
to detain "enemy combatants" apprehended on field of battle); Dames & Moore v. Regan, 
453 U.S. 654, 669-74 (1981) (construing multiple congressional enactments as conferring 
authority on President to abrogate private liens on Iranian assets). 

325. U.S. Const. art. I, ? 8, cl. 14. 
326. Id. art. II, ? 2, cl. 1. 
327. See, e.g., Loving v. United States, 517 U.S. 748, 767 (1996); United States v. 

Eliason, 41 U.S. (1 Pet.) 291, 301 (1842). 
328. 135 U.S. 1 (1890). 
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325. U.S. Const. art. I, § 8, d . 14. 
326. Id. art. II , § 2, d. 1. 
327. See, e.g., Loving v. United States, 517 U.S. 748, 767 (1996); United States v. 

Eliason, 41 U.S. (1 Pet.) 291, 301 (1842). 
328. 135 U.S. 1 (1890). 
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life of the Justice. Neagle was imprisoned by state authorities, and the 

question was whether his assignment to protectJustice Field was a "law of 
the United States," making Neagle eligible for release through a federal 
writ of habeas corpus.329 

The majority held that Neagle was entitled to the writ. Much of its 

analysis seemed to suggest that the federal executive branch has inherent 

power to act to protect a threatened Justice.330 The dissenters would 
have denied the writ, because they could discover no federal statute au- 

thorizing Neagle's assignment to protect Field. They argued that under 
Article I, Section 1 of the Constitution, only Congress has the power to 
enact "laws." Since Congress had not legislated, there was no "law of the 
United States" to shield Neagle from state prosecution.333 

It is worth considering how the issue might be resolved in light of the 
exclusive delegation construction of Article I, Section 1. This construc- 
tion suggests, on the one hand, that it is untenable to argue the President 
has inherent authority, without regard to enacted law, to prescribe rules 
for the protection of federal judges performing circuit duty. Such a rule 
would seem to fall within the Article I power of Congress to "constitute 
Tribunals inferior to the supreme Court,"332 as augmented by the Neces- 

sary and Proper Clause. On the other hand, given that Congress had 
failed to enact such a statute, arguably the President has constitutional 

authority, based on his Article II duty to "take Care that the Laws be faith- 

fully executed,"'33 to issue appropriate orders for the protection of fed- 
eral judges threatened with violence. Moreover, such orders would ar- 

guably have the force of law. If these propositions could be established, 
then, contrary to the dissenters, Article I, Section 1 would not impose any 
barrier to considering these orders to be part of the "laws of the United 
States," and hence would not necessarily bar Neagle from obtaining 
habeas relief. 

Viewing the controversy through the prism of the exclusive delega- 
tion doctrine would not provide all the answers to the puzzle about 
whether Neagle was being held in violation of the "laws of the United 
States." But it would possibly present more sharply focused questions, 

329. Id. at 40. 

330. See, e.g., id. at 59 ("It would be a great reproach to the system of government of 
the United States ... if there is ... no means of protecting the judges ... from the malice 
and hatred of those upon whom their judgments may operate unfavorably."). The 

majority at one point appeared to rely on a federal statute. See id. at 68 (citing a federal 
statute giving U.S. Marshalls the same authority in enforcing the law as sheriffs of the state 
in which they are located, and arguing that a sheriff in California would be empowered to 

commit a justifiable homicide in thwarting an attempted deadly assault). But this statute 
did not answer the objection as to the authority to assign Neagle to guard Justice Field in 
the first place. 

331. Id. at 88-94 (Lamar, J., dissenting). 
332. U.S. Const. art. I, ? 8, cl. 9. 
333. Id. art. II, ? 3. 
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which might be resolved by more principled answers. This outcome 
would represent at least a small measure of progress. 

CONCLUSION 

The orthodox understanding of Article I, Section 1 has been that it 
prohibits delegation of the legislative power. This understanding, how- 
ever, is in tension with the institutional reality that agencies routinely en- 
gage in legislative rulemaking. Courts have been able to reconcile the 
orthodox understanding with institutional reality only by adopting a pe- 
culiar definition of "legislative power" as the exercise of unconstrained 
discretion. But the line between constrained and unconstrained discre- 
tion is difficult to discern. This difficulty, together with persistent judicial 
fears about disrupting established institutional practice, has led to judi- 
cial refusal to enforce the orthodox understanding of Article I, Section 1. 
The result, paradoxically, has been an interpretation that purports to give 
great constitutional significance to Congress, but actually serves to 
weaken its position within a system of separation of powers. 

Another understanding, also associated with Article I, Section 1, is 
that agencies and courts have no inherent lawmaking authority and must 
derive any power to act with the force of law by a clear delegation from 

Congress. This understanding is much more congruent with institutional 

practices. Yet, perhaps because it is in serious tension with the orthodox 

understanding that the legislative power can never be delegated, it is less 
often invoked and often ignored by modern courts. 

I have argued that it is time to rethink Article I, Section 1, and that 
the second tradition-exclusive delegation-provides a better founda- 
tion for understanding the role of Congress under the Constitution. The 
Constitution is about the allocation of power. Congress, as the first 
branch of government, is the primary source of governmental authority. 
At least with respect to the powers enumerated in Article I, only Congress 
can open the gates of power, and only Congress can direct where the 

power will flow. It does not follow, however, that Congress must make all 
federal policy, even on matters that are important, controversial, or entail 
significant discretion. It is vital to read the Constitution in a way that 

preserves the understanding that Congress is the source of most govern- 
mental power, while accommodating a system of government capable of 

dealing with problems of a magnitude and complexity far beyond any- 
thing imaginable when the document was ratified. The exclusive delega- 
tion doctrine promises to accomplish this, even as the nondelegation doc- 
trine has failed. 
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Constitution is about the allocation of power. Congress, as the first 
branch of government, is the primary source of governmental authority. 
At least with respect to the powers enumerated in Article I, only Congress 
can open the gates of power, and only Congress can direct where the 
power will flow. It does not follow, however, that Congress must make all 
federal policy, even on matters that are important, controversial, or entail 
significant discretion. It is vital to read the Constitution in a way that 
preserves the understanding that Congress is the source of most govern­
mental power, while accommodating a system of government capable of 
dealing with problems of a magnitude and complexity far beyond any­
thing imaginable when the document was ratified. The exclusive delega­
tion doctrine promises to accomplish this, even as the nondelegation doc­
trine has failed. 

http://www.jstor.org/page/info/about/policies/terms.jsp
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