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ABSTRACT 

Settlement Colonialism: Compensatory Justice in United States Expansion, 1903-1941 

 

Allison Powers 

 

 Between the mid nineteenth century and the early twentieth, the United States 

transformed from a set of contiguous states into a far-flung global empire. As foreign 

policymakers sought to justify this expansion through the framework of law, they turned to the 

concept of compensation to reconcile the large-scale dispossession that resulted from territorial 

acquisition with a political system committed to the protection of private property. The United 

States became a leading advocate of international claims settlement to resolve the legal problems 

that arose out of imperial expansion, submitting to a series of tribunals designed to award 

monetary compensation for life and property lost as a result of annexation. At face value, these 

Claims Commissions secured the peaceful resolution of political conflict through the seemingly 

neutral mechanism of the market. However, the arbitrations had unanticipated consequences for 

the U.S. government. When denied remedies in domestic forums, foreign nationals living in 

American territories used the process of international claims settlement to demand their own 

visions of justice. 

 “Settlement Colonialism: Compensatory Justice in United States Expansion, 1903-1941,” 

explains how international disputes over the legal foundations of territorial expansion became 

sites of political struggle over the legitimacy of the American justice system. I argue that the 

creation of international claims settlement tribunals following major wars of expansion 

represented a model of territorial acquisition that I term settlement colonialism, because its 

architects characterized dispossession as a form of monetary exchange that could be retroactively 



!

settled through arbitration. This model then came into crisis when Panamanian, West Indian, and 

Mexican residents of American annexed territories used the process of claims settlement to argue 

that the United States authorized forms of violence and labor coercion in violation of the 

international legal norms known as the “standard of civilization.” The project adds a new 

dimension to the historiography of law and empire by asking not only how US policymakers 

used civilizational rhetoric to justify imperial expansion, but also how residents of colonized 

territories invoked the standard of civilization to challenge the legitimacy of United States 

governance. The dissertation uncovers a forgotten moment of struggle over the limits and 

possibilities of international law to address structural injustices within the American legal 

system.  

 “Settlement Colonialism” is a legal history of United States imperialism, demonstrating 

that foreign policymakers used international arbitration as a key strategy to facilitate annexation 

during the heyday of expansion. The dissertation demonstrates that mass claims settlement 

formed a key component of longstanding efforts to frame territorial acquisition as a form of 

purchase rather than conquest. The project is also a social history of international legal thought, 

suggesting that this strategy came into crisis as a result of the thousands of West Indian, 

Panamanian, and Mexican claimants who brought cases before the tribunals tasked with 

awarding compensation for damages to persons or property resulting from actions of the United 

States government. Because the legal mechanism of compensation necessitated explicit 

articulation of which forms of life and labor produce economic value, claimants were able to 

challenge the legal models judges invoked to assign awards by demonstrating that the 

independent variables used to calculate compensation were themselves the result of injustices 

perpetrated by the American legal system in violation of international norms. If claimants won 



!

awards in cases like these, government lawyers feared, the resultant pecuniary losses and larger 

loss of credibility would challenge the ability of the United States to use international law as a 

foreign policy tool. To avoid this possibility, the State Department pushed to dismantle two of its 

final Claims Commissions in favor of privately negotiated settlements.  

 The terms of these settlements obscured from the international legal record a moment 

when arbitral judges actively considered how police violence and economic coercion operated as 

forms of wealth distribution for which states might be held responsible under international law. 

These considerations were further foreclosed by the 1940s turn to investor state arbitration, 

which produced a bifurcation between physical harm and wealth distribution into separate realms 

of international governance. “Settlement Colonialism” then recovers the rise and fall of a 

forgotten vision of legal order. International tribunals ultimately became forums for punishing 

spectacular atrocity, rather than promoting collective welfare. But this was not a foregone 

conclusion. The records of the colonial Claims Commissions reveal visions of a world in which 

grand jury decisions could be held accountable to review by international judges, debt peonage 

was a form of expropriation that required compensation, and the specter of lawlessness could be 

invoked to reveal that the American judicial system fell short of the standard of civilization it 

was thought to embody. 



!

 i 

TABLE OF CONTENTS 
 
LIST OF FIGURES AND MAPS ii 

Acknowledgements iii 

Dedication vi 

 

INTRODUCTION 1 

CHAPTER 1: THE WORLD’S EASEMENT 25 

CHAPTER 2: DANGEROUS PRECEDENTS 53 

CHAPTER 3: MARKET VALUES 88 

CHAPTER 4: THE FAMOUS GRINGO JUSTICE 118 

CHAPTER 5: THE STANDARD OF CIVILIZATION ON TRIAL 149 

CHAPTER 6: THE SPECTER OF COMPENSATION 178 

 

Bibliography 206 

 

 



!

 ii 

LIST OF FIGURES AND MAPS 

 
Figure 1: Map Showing Line of Proposed Lock Canal With Summit Elevation at 85 Feet, 1906 55 

Figure 2: Property Map of the Canal Zone Showing Property Belonging to the United States of 

America, Panama R. R. Co., and Lands Claimed by Private Persons, 1912 55 

Figure 3: Map of Denial of Justice Claims Originating in the United States 127 

Figure 4: Mexican Denial of Justice Claims Originating in US Territory 128 

 

 



!

 iii 

Acknowledgements 

 
 I would first and foremost like to thank my advisor, Mae Ngai, who has supported the 

dissertation through all of its stages. She has consistently pushed me to better articulate the 

stakes of the project and to sharpen my analysis of the questions it addresses. Elizabeth Blackmar 

has made me a far better writer and thinker by offering her unendingly generous insights 

throughout the process of research and writing. Both serve as inspirations and inimitable models 

for the practice of American legal history. Pablo Piccato encouraged me to consider how the 

dissertation fits into broader histories of Latin American politics and to approach the project not 

only as a set of arguments, but also as a series of stories. Greg Grandin and Hendrik Hartog 

offered invaluable suggestions during the dissertation defense. William B. Taylor, my 

undergraduate thesis advisor at UC Berkeley, remains an ongoing source of wisdom and 

encouragement.  

 I was fortunate to participate in a series of immeasurably helpful seminars during my 

time at Columbia. A workshop organized by Emilie Connelly made my last year of writing far 

more enjoyable than it would have been otherwise, and allowed me to think about the 

dissertation in terms of broader histories of land and capitalism. The Latin American History 

Workshop offered invaluable suggestions in a wonderfully convivial setting. The International 

History Workshop helped me to find my path as an errant Americanist. The Penn Legal History 

Writers Bloc(k) offered me an intellectual home in Philadelphia.  

 For helpful discussions of earlier chapter drafts, I would like to thank Neil Agarwal, 

George Aumoithe, Manuel Bautista González, John Coatsworth, Andrew Edwards, Fabiola 

Enríquez, Sam Erman, Joan Flores, Mary Freeman, Brian Frehner, Neil Foley, Andrea Geiger, 

Smita Ghosh, Angela Giordani, Jorge Giovannetti, Maeve Glass, Sally Gordon, Sarah 



!

 iv 

Gronningsater, Alicia Gutiérrez, Charles Halvorson, Sara Hidalgo, Katrina Jagodinsky, Nick 

Juravich, Paul Katz, Jeremy Kessler, Mookie Kideckel, Katy Lasdow, Sophia Lee, Kelly Lytle-

Hernández, Serena Mayeri, Stephanie McCurry, Christina McElderry, Pablo Mitchell, Daniel 

Morales, Nick Mulder, AJ Murphy, Rachel Newman, Josef Nothmann, Danielle Olden, Catarina 

Pizzigoni, Aziz Rana, Anupama Rao, Jason Resnikoff, Paolo Riguzzi, Jesús Rodríguez-Velasco, 

Tom Romero, Noah Rosenblum, Emmanuelle Saada, Alfonso Salgado, Jeffrey Shepherd, 

Asheesh Siddique, Dana Weiner, Sarah Winsberg, and Adnan Zulfiqar. Their suggestions helped 

me to transform the dissertation from a sprawling set of archival notes into a coherent narrative. 

For years of conversations that proved essential to the process of research, writing, and 

everything else, I would like to thank Westenley Alcenat, Samuel Daly, Fatima Mojaddedi, and 

Pollyanna Rhee. This dissertation would not have been possible without the support and 

guidance of those listed above and many more. All errors and omissions are my own. 

 “Settlement Colonialism” draws on research from archives in the United States, Mexico, 

Panama, and Colombia. I cannot offer enough thanks to Manuel Bautista González, his parents 

Irving Manuel Bautista Méndez and María Elena González Careaga, and his sister Diana Elena 

Bautista González for opening their home to me while I conducted research in Mexico City. 

Lauren Malkani and Ana María Ferreira provided me with couches to sleep on and much needed 

conversation after days in the archives during countless research trips to Washington DC. Camilo 

Useche and Ana María Henao were my archival companions in Bogotá. I would also like to 

thank the archivists who patiently pulled a seemingly endless series of boxes for me to peruse at 

the National Archives and Records Administration of the United States in College Park, the 

Library of Congress, the Archivo Histórico Genaro Estrada de la Secretaría de Relaciones 

Exteriores de México, the Archivo General de la Nación de México, the Fideicomiso Archivos 



!

 v 

Plutarco Elias Calles y Fernando Torreblanca, the Archivo Histórico de la UNAM, the Archivo 

Nacional de Panamá, the Archivo del Ministerio de Relaciones Exteriores de Panamá, the 

Archivo General de la Nación de Colombia, the Biblioteca Nacional de Colombia, and the 

Biblioteca Luis Ángel Arango. Thank you also to Sharee Nash for making it possible to navigate 

the halls of Fayerweather. 

 Research for the dissertation was funded by a Littleton-Griswold Grant from the 

American Historical Association, a Samuel Flagg Bemis Dissertation Research Grant from the 

Society for Historians of American Foreign Relations, a Field Research Grant from Columbia’s 

Institute for Latin American Studies, and an International Travel Fellowship from Columbia’s 

Graduate School of Arts and Sciences. A Charlotte Newcombe Fellowship allowed me to finish 

writing during the 2016-2017 academic year.  

 My final acknowledgements go to my family for encouraging and laughing at me along 

the way. My brothers and sisters Matt, Kate, Annie, and Reid, and my parents Kim and Bill have 

been sources of ongoing inspiration and necessary distraction throughout the process of research 

and writing. My husband Óscar and daughter Violetta have given me a world, and for that I 

dedicate this dissertation to them. 

 



!

 vi 

 
 
Dedication 
 
 

 
 

 
For Óscar and Violetta 

 



!

 1 

INTRODUCTION 

 
In June of 2010, Mexican teenager Sergio Hernández Guereca was shot and killed by a 

US Border Patrol Agent while standing along the concrete culvert that forms the international 

boundary between El Paso and Juárez. His family sued the United States, asserting that gunman 

Jesus Mesa violated constitutional prohibitions on the use of deadly force. Each side cast itself as 

the last defense before a slide down a slippery slope into disaster. The Hernández family’s 

lawyer foresaw “a law-free zone in which U.S. agents can kill innocent civilians with 

impunity.”1 The United States predicted constitutional liability for drone strikes halfway around 

the globe. The Fifth Circuit Court of Appeals ruled that the Hernández family had no right to sue 

because the victim was a Mexican national on the Mexican side of the border. The Supreme 

Court recently sent the case back to New Orleans on the grounds that Mesa could not have 

known Hernández’s nationality at the time of the shooting. The case is still pending. 

There have been numerous cross border shootings by US Border Patrol Agents in recent 

years. But a case from nearly a century ago is illuminating in comparison. In 1919, Mexican 

citizen María Apolinar Garza was crossing the Rio Grande with her daughter near the South 

Texas town of Havana when Army Lieutenant Robert Gully shot in the direction of the raft. One 

if his bullets killed nine-year-old Concepción. Gully was court martialed over the incident for 

violating a military regulation that prohibited firing on unarmed persons thought to be engaged in 

smuggling or crossing at unauthorized places. He was then pardoned by a Board of Review 

overseen by President Woodrow Wilson. Like the Hernández family, Concepción’s parents 

sought a remedy from the United States for their daughter’s death. But they turned to the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 John Burnett and Merrit Kennedy, “Supreme Court Sends Cross-Border Shooting Case Back To Lower Court,” 
NPR, June 26, 2017, http://www.npr.org/sections/thetwo-way/2017/06/26/533968647/supreme-court-sends-cross-
border-shooting-case-back-to-lower-court. 
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framework of international rather than constitutional law. Before an arbitral tribunal in 1926, 

their lawyer argued that while Gully’s pardon “assuredly compl[ied] with constitutional 

requirements,” it “nonetheless transgress[ed] the Law of Nations…the principles of Universal 

Justice accepted by all Nations and which therefore are a part of International Law.”2 When 

tasked with considering “whether American law sanctions an act that outrages ordinary standards 

of civilization,”3 the tribunal ruled that in this case, it did. Resulting in a relatively modest award 

of $2000, the decision marked a significant development nonetheless by marking the first time 

an international tribunal attempted to outline in detail the elements of “an international standard 

concerning the taking of human life.”4  

It makes sense that the Hernández family would appeal to constitutional rather than 

international law to seek justice for their son’s death. The United States has in recent years 

removed itself from legal scrutiny by withdrawing from the jurisdiction of forums that would 

make it accountable to supranational oversight.5 Then again, an international tribunal might have 

seemed an unlikely place for María Apolinar Garza to seek justice in the 1920s. Only states, not 

individuals, could make claims against foreign governments using the law of diplomatic 

protection of citizens abroad. International Law was mostly wielded by powerful, colonial, and 

capital-exporting nations to justify interventions ranging from demands for investment 

protections to outright imperial annexation. The Law of Nations operated throughout the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
2 The United Mexican States on behalf of Teodoro García and María Apolinar Garza v. The United States of 
America, Docket 292, page 9. Box Awards and Decisions, Folder Opinions and Decisions: 2/14/1926-7/31/1931; 
US and Mexico General Claims Commission, RG 76; NARA, College Park. 
3 Ibid., 16. 
4 Edwin Borchard, “Important Decisions of the Mixed Claims Commission United States and Mexico,” The 
American Journal of International Law 21:3 (July 1927): 519.  
5 Nico Krisch, “More Equal Than the Rest? Hierarchy, Equality, and US Predominance in International Law” in 
Michael Byers and George Noite, eds., United States Hegemony and the Foundations of International Law (New 
York: Cambridge University Press,): 136. 
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nineteenth century as an exclusionary colonial system designed to protect the privileges of 

Western Europe and the United States.  

At the foundation of this nineteenth and early twentieth century model of international 

law, as demonstrated by the 1926 case of Concepción García, was the “standard of civilization.” 

The standard served as an un-codified set of norms concerning the protection of life and property 

to which all civilized states were bound to adhere. It is often associated with the “civilizing 

mission” of European empires carving up Africa at the 1885 Berlin conference. But, as historians 

of US-Latin American relations have recently demonstrated, the standard was fundamental to 

United States imperial policy as well. In fact, the United States was from the mid nineteenth 

century to the early twentieth one of the concept’s most ardent advocates, frequently justifying 

imperial expansion through what American Secretary of State Elihu Root referred to in a 1910 

speech as “a standard of justice, very simple, very fundamental, and of such general acceptance 

by all civilized countries as to form a part of the international law of the world.”6 Legal scholars 

have treated US invocation of civilizational norms as a forerunner to the current minimum 

standard of fair and equitable treatment in international investment law, and even to the origins 

of human rights.7 Historians have been more circumspect in their analysis, pointing out that the 

United States wielded the standard of civilization as a tool to legitimize colonial and 

interventionist policies.8  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
6 Elihu Root, “The Basis of Protection to Citizens Residing Abroad,” Presidential Address at the Fourth Annual 
Meeting of the American Society of International Law, Washington, April 28, 1910. In Robert Bacon and James 
Brown Scott, eds., Addresses on International Subjects By Elihu Root (Cambridge: Harvard University Press, 1916): 
48-49. 
7 Martins Paparinskis, The International Minimum Standard and Fair and Equitable Treatment (Oxford: Oxford 
University Press, 2013); Stephen C. Neff, Justice Among Nations: A History of International Law (Cambridge: 
Harvard University Press, 2014). 
8 Benjamin Coates, Legalist Empire: International Law and American Foreign Relations in the Early Twentieth 
Century (New York: Oxford University Press, 2016); Juan Pablo Scarfi, The Hidden History of International Law in 
the Americas: Empire and Legal Networks (New York: Oxford University Press, 2017). 
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The 1926 García and Garza case, however, does not seem to square with either an 

interpretation of the United States as a prescient early adopter of human rights or as a nation 

strategically flexing claims of civilizational superiority to exert power abroad. By ruling that the 

American government had authorized “acts that outrage ordinary standards of civilization,” the 

tribunal’s judges threatened to destabilize the presumption that the US legal system operated as 

an exemplar to be emulated throughout the hemisphere. Their decision raises the question of why 

the United States submitted to a forum capable of rendering this kind of judgment.  

The United States had throughout the nineteenth century strategically refused to 

participate in arbitrations with foreign nations if the outcome seemed poised to threaten national 

interests. When the Wilson and Harding administrations pushed for the creation of the tribunal 

that would come to consider the case of Concepción García—the 1923-1937 US-Mexico General 

Claims Commission—State Department lawyers did not anticipate any such threat. They instead 

hoped the claims commission would insulate American-owned property from the redistributive 

impulses of the radical 1917 Constitution created during the Mexican Revolution. It would do so, 

they expected, by upholding the terms of the standard of civilization as they had been interpreted 

by similar arbitral tribunals for nearly a century.  

American diplomats assumed the tribunal’s decisions would protect an international 

investment framework beneficial to the interests of Americans who owned property abroad by 

mandating compensation for any property lost as a result of political actions such as labor 

legislation or resource nationalization. It was surprising then that the Commission’s judges found 

that the United States justice system did not comply with the international legal standards its 

policymakers so ardently advocated abroad. The reason the tribunal considered the García and 

Garza case at all stemmed from the terms of the treaty that ended the Mexican-American War in 
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1848. This treaty mandated that all future disputes between the two states be resolved through 

arbitration. The structure of the US-Mexico General Claims Commission was then an artifact of 

a model of imperial expansion the United States had adopted beginning in the nineteenth 

century.  

“Settlement Colonialism: Compensatory Justice in United States Expansion, 1903-1941” 

explains how international claims tribunals designed to facilitate the process of US territorial 

expansion became sites of political struggle over the legitimacy of the American justice system. 

The dissertation traces the rise and fall of a model of expansion premised on idea of monetary 

compensation for loss of property resulting from territorial annexation. I call this model 

settlement colonialism, because it was enacted through a series of tribunals that depoliticized the 

dispossession resulting from territorial transfer by framing property loss as form of market 

exchange that could be retroactively settled through arbitration. At face value, the Joint Land 

Commission for the Panama Canal Zone and the US-Mexico General Claims Commission 

seemed poised, like their predecessors, to secure the peaceful resolution of political conflict 

through the seemingly neutral mechanism of market value compensation. However, the creation 

of these claims commissions had unanticipated consequences for the US government. When 

denied remedies in domestic forums, foreign nationals living in American territories invoked 

international law to demand their own visions of justice. In addition to the large-scale property 

owners typical of international arbitration, the tribunals received claims from thousands of 

agricultural tenants, sharecroppers, and industrial workers who argued that the US government 

had allowed their property in land, improvements, labor, and self to be taken without due process 

of the law. 

Between the mid nineteenth century and the early twentieth, the United States 
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transformed from a set of contiguous states into a far-flung global empire. The political 

frameworks for this expansion took a range of forms. Territories across the continent plus 

Hawaii became states in a process often referred to as settler colonialism, because it was 

premised on the displacement or even eradication of native populations.9 Overseas territories 

including Puerto Rico, the Philippines, Guam, American Samoa, and the Panama Canal Zone 

became unincorporated possessions not slated for statehood.10 This form of rule is often referred 

to as administrative colonialism due to the fact that political control was not accompanied by a 

large-scale population transfer. 

One thread tied together these distinct modes of United States imperialism. As foreign 

policymakers sought to justify expansion through the framework of law, they turned to the 

concept of compensation to reconcile the large-scale dispossession that followed territorial 

acquisition with a political system committed to the protection of private property. The United 

States became a leading advocate of international claims settlement to establish the legality of 

imperial expansion, submitting to a series of tribunals designed to award monetary compensation 

for life and property lost as a result of annexation. The United States included clauses mandating 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
9 See Caroline Elkins and Susan Pedersen, eds.,”Settler Colonialism in the Twentieth Century: Projects, Practices, 
Legacies,” (New York: Routledge, 2005); Patrick Wolfe, “Settler Colonialism and the Elimination of the Native,” 
Journal of Genocide Research, 8:4 (2006): 387-409; James Belich, Replenishing the Earth: The Settler Revolution 
and the Rise of the Anglo-World, 1783-1939 (Oxford: Oxford University Press, 2009); Lisa Ford, Settler 
Sovereignty: Jurisdiction and Indigenous People in American and Australia, 1788-1836 (Cambridge: Harvard 
University Press, 2010);; Aziz Rana, The Two Faces of American Freedom (Cambridge, MA: Harvard University 
Press, 2010); Lorenzo Veracini, Settler Colonialism: A Theoretical Overview (New York: Palgrave Macmillan, 
2010); and Lorenzo Veracini, “’Settler Colonialism’: Career of a Concept,” The Journal of Imperial and 
Commonwealth History, 41:2 (2013): 313-333. 
10 See Christina Duffy Burnett and Burke Marshall, eds., Foreign in a Domestic Sense: Puerto Rico, American 
Expansion, and the Constitution (Durham: Duke University Press, 2001); Paul Kramer, The Blood of Government: 
Race, Empire, the United States, and the Philippines (Chapel Hill: University of North Carolina Press, 2006); Julian 
Go, Patterns of Empire: The British and American Empires, 1688 to the Present (New York: Cambridge University 
Press, 2011); Sam Erman, “Citizens of Empire: Puerto Rico, Status, and Constitutional Change,” California Law 
Review 102:5 (2014): 1181; Leah Castañeda, The Foundations of the Modern Philippine State: Imperial Rule and 
the American Constitutional Tradition in the Philippine Islands, 1898-1935 (New York: Cambridge University 
Press, 2016).  
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the creation of claims settlement tribunals in treaties ending almost all of the major wars of 

expansion it waged with European and Latin American nations during the long nineteenth 

century. Beginning with the Treaty of Ghent that ended the War of 1812 with Great Britain, the 

United States then adapted the model to compensate property losses in newly annexed territories 

through the 1848 treaty ending the Mexican-American War, the 1898 Treaty of Paris following 

the Spanish American War, and the 1903 Treaty that granted the US control over the Panama 

Canal Zone.  

International claims settlement tribunals were designed to uphold the existing legal order. 

And during the nineteenth century, they often did just that by producing results that were 

financially and ideologically favorable to the United States. The mixed claims tribunal 

established with Britain after the War of 1812, which concerned slaves the British troops had 

freed during wartime, led to a $1,204,960 indemnity from Britain. The 1868 US-Mexico Claims 

Commission resulted in a nearly $4 million debt from Mexico. The 1901 Spanish Treaty Claims 

Commission mandated a $1,387,845.74 payment from Spain to US citizens. More than financial 

interests were at stake in these awards. Each tribunal served the dual function of securing the 

status of United States as a “civilized nation” in the eyes of the Great Powers and promoting a 

framework of international law that protected American investments abroad. Compensation 

through international claims settlement then provided a conceptual and institutional framework 

for American expansion throughout the nineteenth century. 

In the early twentieth century, however, settlement colonialism began to fall apart. The 

model was premised on the status of the United States political system as an embodiment of the 

standard of civilization through the legal protections it afforded to life and property. When the 

United States adapted the strategy of post-war claims settlement to compensate property 
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expropriated by the US government in the Panama Canal Zone from 1904-1912, and by the 

Mexican state after the 1910-1920 Revolution, a series of unexpected cases challenged the 

assumption that the US legal system functioned as an exemplar to be emulated. Foreign nationals 

from Mexico, Panama, and the West Indies who were living in United States territories turned to 

the process of claims settlement to argue that the American justice system authorized forms of 

state violence and labor coercion in violation of the international norms known as the “standard 

of civilization.” In doing so, they challenged the conceptual foundation of settlement colonialism 

as a model of United States expansion. As a result of their claims, The Joint Land Commission 

for the Panama Canal Zone (1905-1920) dissolved before completing its work, and US-Mexico 

General Claims Commission (1923-1937) collapsed entirely.  

Because the legal mechanism of compensation necessitated explicit articulation of which 

forms of life and labor produce economic value, claimants were able to challenge the legal 

models judges invoked to assign awards by demonstrating that the independent variables used to 

calculate compensation were themselves the result of injustices perpetrated by the American 

legal system in violation of international norms. They created what colonial administrators and 

foreign policymakers deemed “a dangerous precedent.” If claimants won awards in cases like 

these, government lawyers feared, the resultant pecuniary losses and larger loss of credibility 

would challenge the ability of the United States to use international law to shape power relations 

in the Americas and beyond. To avoid this danger, the State Department pushed to dismantle two 

of its final Claims Commissions in favor of privately negotiated settlements that could not 

subsequently be invoked as international legal precedent in the arbitral tribunals, legal treatises, 

or conference proceedings that determined the content of international legal norms. The terms of 

these settlements obscured the questions raised by claimants concerning how police violence and 
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economic coercion operated as forms of wealth distribution for which states might be held 

responsible. After the whole or partial collapse of the early twentieth century US-Panama and 

US-Mexico arbitrations, the United States turned away from the mass claims settlement and the 

standard of civilization as frameworks for imperial expansion and foreign policy more broadly.  

 

CONTRIBUTIONS  

The project is a legal history of United States imperialism, arguing that foreign 

policymakers used international arbitration as a key strategy to facilitate annexation during the 

heyday of territorial expansion. Historians have demonstrated that the United States frequently 

cited the purported exemplarity of its juridico-political system to justify imperial projects. The 

legal protections for life and property afforded by the American state remained central to this 

justification. Offering monetary compensation for life and property lost during the process of 

territorial expansion simultaneously legitimized US imperial projects in the eyes of the Great 

Powers and reinforced a system of international law that favored economically powerful and 

capital exporting nations by making access to full international legal protections contingent on 

the ability to maintain investment conditions beneficial to foreign property owners.  

From the founding, the United States sought to position itself as a “civilized nation” on 

par with European states by committing to protect the lives and property of foreigners within its 

borders.11 The federal government continued to invoke the standard of civilization to justify 

westward expansion, with Thomas Jefferson arguing that the United States was entitled to deploy 

forms of warfare that violated international law against American Indians in order to “force them 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
11 Daniel Hulsebosch and David Golove, “A Civilized Nation: The Early American Constitution, The Law of 
Nations, and the Pursuit of International Recognition,” New York University Law Review 85:4 (2010): 932. 
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to respect the laws of humanity.”12 The 1844 Treaty of Wanghia gave the United States the right 

to set up extraterritorial courts for its citizens in China on the logic that local laws did not meet 

international standards.13 Two years later, James Polk justified his invasion of Mexico with the 

argument that the Mexican government had failed to protect settlers in its northern territories 

from Indian attacks,14 making good on a threat already articulated by Andrew Jackson in the 

1830s.15 When the United States refused to grant independence to Puerto Rico, the Philippines, 

and Guam following the 1898 Spanish American War, it did so on the grounds that local 

populations were not yet ready for self-governance.16 American military occupations of 

Nicaragua (1912-1933), Haiti (1915-34), and the Dominican Republic (1916-24) were all 

justified on the argument that local conditions did not adequately protect foreign investment.17  

The ideological justification of military intervention in states deemed uncivilized was 

similar to the rhetorical strategies deployed by European empires, emphasizing the duty to 

civilize and uplift. However, unlike its European counterparts, the United States consistently 

sought to portray expansion as a form of transaction rather than conquest. The tendency to treat 

annexation as a contractual rather than colonial endeavor infused narratives around American 

Indian policy from the “purchase” of Louisiana in 1803 through the late nineteenth century 

policy of allotment on Indian tribal lands.18 It was further evidenced through the decades of legal 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
12 John Fabian Witt, Lincoln’s Code: The Laws of War in American History (New York: Free Press, 2012): 32. 
13 Teemu Ruskola, Legal Orientalism: China, The United States, and Modern Law (Cambridge: Harvard University 
Press, 2013). 
14 Brian Delay, War of a Thousand Deserts: Indian Raids and the U.S.-Mexican War (New Haven: Yale Univerity 
Press, 2008). 
15 Brian Loveman, No Higher Law: American Foreign Policy in the Western Hemisphere since 1776 (Chapel Hill: 
University of North Carolina Press, 2010): 67. 
16 Duffy Burnett (2001); Kramer (2006); Go (2011); Castañeda (2016). 
17 Coates (2016); Scarfi (2017). 
18 Robert Lee, “Accounting for Conquest: The Price of the Louisiana Purchase in Indian Country, Journal of 
American History 103:4 (2017): 921; Stuart Banner, How the Indians Lost Their Land: Law and Power on the 
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disputes in state and federal courts over land titles in formerly Mexican territories, which 

concentrated economic and political power in the hands of new settlers.19 Architects of post-1898 

US empire looked admiringly at legally enforced racial hierarchies in the American Southwest as 

colonialism by another name. When one such imperial policymaker argued in 1900 for the 

governance of overseas territories based on the civilizational status of their populations, he 

invoked New Mexico as a model to be emulated. “In any other country,” Albert Lowell 

explained, “such governments would be called 'colonial.'“20 The disavowal of colonial impulses 

is a trend William Appleman William observed in his 1959 classic The Tragedy of American 

Diplomacy as “imperial anti-colonialism,”21 that Allan Greer has referred to as “dispossession in 

a commercial idiom,”22 and which recent histories of American empire continue to explore.23  

“Settlement Colonialism” offers two major contributions to histories of United States 

imperialism. First, it demonstrates that mass claims settlement following territorial annexation 

formed a key component of longstanding efforts to frame expansion as a form of purchase rather 

than conquest. Arbitral tribunals positioned the concentration of land and resources that tended to 

follow episodes of annexation as a mode of market exchange by retroactively assigning 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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19 David Montejano, Anglos and Mexicans in the Making of Texas, 1836-1986 (Austin: University of Texas Press, 
1987); Malcolm Ebright, Land Grants and Law Suits in Northern New Mexico (Albuquerque: University of New 
Mexico Press, 1994); María Montoya, Translating Property: The Maxwell Land Grant and the Conflict Over Land 
in the American West, 1840-1900 (Berkeley: University of California Press, 2002); David Correia, Properties of 
Violence: Law and Land Grant Struggle in Northern New Mexico (Athens: University of Georgia Press, 2013); 
Tamara Venit Shelton, A Squatter’s Republic: Land and the Politics of Monopoly in California, 1850-1900 
(Berkeley: University of California Press, 2013).  
20 Robert Vitalis, White World Order, Black Power Politics: The Birth of American International Relations (Ithaca: 
Cornell University Press, 2015): 39-40. 
21 Quoted in Greg Grandin, “The Liberal Traditions in the Americas: Rights, Sovereignty, and the Origins of Liberal 
Multilateralism,” The American Historical Review 117:1 (2012): 71. 
22 Allan Greer, “Dispossession in a Commercial Idiom: From Indian Deeds to Land Cession Treaties” in Juliana 
Barr and Edward Countryman, eds., Contested Spaces of Early America (Philadelphia: University of Pennsylvania 
Press, 2014).  
23 See in particular Coates (2016) and Scarfi (2017). 
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monetary awards for property loss. Early twentieth century advocates of arbitration framed the 

mechanism as an alternative to war. Historians have since considered the ways claims settlement 

functioned as a substitute for outright imperialism.24 Many of the fifty arbitrations that the 

United States participated in between 1800 and 1900 support this view. And the obligatory 

arbitration agreements that the United States consistently refused to sign with Latin American 

nations would certainly have placed restraints on US interventionism in the hemisphere. But 

contrary to many accounts, arbitration did not only operate as an alternative to empire during the 

heyday of US expansion. International claims settlement operated at the center of United States 

annexationist projects from California to the Canal Zone.  

Through exploring the work of these Claims Commissions, the dissertation makes a 

second contribution to the field by asking not only how American policymakers used 

international institutions to justify imperial expansion, but also how residents of American 

colonized territories turned to international law to question the legitimacy of United States 

governance. Lauren Benton has noted that legal institutions and relations of production emerge 

together through “repetitive assertions of power and responses to power.”25 Historians of 

colonial rules of law they have largely focused on the ideological valence of the civilizing 

mission as an assertion of power without fully considering the ongoing responses to this 

particular way of framing legitimacy. As a result, they have concentrated on the policymakers 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
24 On arbitration as an alternative to military intervention, see Mark Janis, The American Tradition of International 
Law: Great Expectations, 1789-1914 (New York: Oxford University Press, 2004); Kate Miles, The Origins of 
International Investment Law: Empire, Environment, and the Safeguarding of Capital (Cambridge: Cambridge 
University Press, 2013); Francis Boyle, Foundations of World Order: A Legalist Approach to International 
Relations, 1898-1921 (Durham: Duke University Press, 1999); Coates (2016); and Scarfi (2017).  
25 Lauren Benton, Law and Colonial Cultures: Legal Regimes in World History, 1400-1900 (New York: Cambridge 
University Press, 2002): 11. 
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who used the perceived need to civilize as a justification for imperial policy.26 Settlement 

Colonialism offers a new dimension to this historiography by considering how residents of US 

territories invoked the standard of civilization as a legal framework through which to challenge 

key tenets of the justice system. The following chapters examine what happened when 

civilizational rhetoric moved from the realm of political speeches and diplomatic notes to the 

tribunals tasked with evaluating claims for property losses resulting from annexation. Drawing 

on English and Spanish language archives in the United States, Panama, Colombia, and Mexico, 

I explain how claimants turned a series of institutions designed to adjudicate property claims into 

forums that questioned the nature of American sovereignty over annexed territories. 

Through attention to the claimants whose cases populate these archives, the dissertation 

provides one of the first social histories of international law. It argues that the model of 

expansion through arbitral claims settlement came into crisis during the first half of the twentieth 

century as a result of the thousands of foreign nationals living in American territories who turned 

to these tribunals to bring cases against the US government. The history of international law has 

largely considered how the discipline emerged to justify European colonial ventures from the 

early modern period to the present. In their seminal works in the field, Martti Koskenniemi, 

Antony Anghie, and Gerrit Gong have approached international legal institutions as sites where 

European imperial power was concealed and reproduced through the shifting logics of 

seventeenth-century naturalism, nineteenth-century positivism, and twentieth-century social or 
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realist approaches to law. 27 A number of historians have recently examined alternative visions of 

international legal order by focusing on strategies that Latin American, Asian, and Eastern 

European jurists used to limit the ability of the Great Powers to intervene in their home states.28 

Others have focused on the ways populations formally excluded from international legal 

protections nonetheless appealed to institutions such as the 1919 Paris Peace Conference and the 

League of Nations Mandates System to challenge the legitimacy of European colonialism.29  

Both of these impulses—to examine how international law has reproduced unequal 

power relations between states, and to consider how it has been invoked to challenge existing 

global hierarchies—have focused on a limited set of actors and institutions. The sources of 

international law that animate most work in the field include the writings of diplomats and major 

jurists, conference proceedings, and treaties. As a result, and as John Witt has pointed out, we 

still lack the social histories of international law necessary to understand how international legal 

norms operated outside the confines of leading cases and diplomatic disputes.30 In considering 

the unpublished archives of the arbitral tribunals tasked with assessing claims arising from the 

process of United States territorial annexation and its aftermath, I consider how struggles over 
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the contents of international law were not only waged in halls of The Hague and Versailles, but 

also along the locks and stops of the Panama Canal Zone, in the cotton fields of South Texas, and 

throughout the copper mines of Arizona. 

Attention to these archives suggests the insight of socio-legal history that individuals 

often “bargain in the shadow of the law” has shaped international legal dynamics as well as 

disputes within national legal systems.31 It demonstrates the stakes of a process Samuel Moyn 

has called the “non-globalization of ideas” to explain not only how certain concepts come to take 

on global purchase, but also why others do not.32 In order to understand how the mid-twentieth 

century international order emerged, we need to account for why alternative visions of legal 

obligation were foreclosed. The following chapters demonstrate how the partial or whole 

collapse of the US-Panama and US-Mexico Claims Commissions obscured from the 

international legal record of a series of effective critiques of the United States justice system. In 

doing so, they illuminate a crucial and unexplored facet of the process through which the United 

States transformed into a global power during the first half of the twentieth century.  

At a moment when the United States was becoming a major economic and military player 

at the turn of the twentieth century, the claims raised before the US-Panama and US-Mexico 

Commissions questioned the presumption that the US government offered legal protections for 

life and property that should be emulated across the globe. These cases challenged the legitimacy 

of US foreign policy and in the process transformed the legal frameworks the United States 
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would draw on to promote its interests abroad. This transformation would have lasting 

implications for the ways powerful states could be exposed to international legal scrutiny across 

the twentieth century and beyond. 

 The project contributes to the historiography of US-Latin American relations by 

considering an unexamined facet of the hemispheric struggle to define power relations during a 

period of transformation from the Monroe Doctrine to the era of the Good Neighbor Policy. 

During the 1930s, the United States turned away from a century of expansionist and 

interventionist policy by articulating a short-lived commitment to the principles of sovereign 

equality, non-intervention, multilateralism, and reciprocal trade agreements with Latin American 

states. Historians have explored different aspects of this transformation in foreign policy 

orientation. Some have focused on the ways the shift occurred in response to longstanding 

demands of Latin American diplomats who championed the Calvo and Drago Doctrines as 

alternative approaches to property rights. The first was first articulated by Argentine jurist Carlos 

Calvo in 1868, and called for foreign investors to turn to local courts rather than invoke the 

international law of diplomatic protection to resolve investment disputes. The second, advanced 

in 1902 by Argentine foreign minister Luis María Drago, proposed that military intervention 

should not be used to demand sovereign debt payments. While the United States consistently 

rejected these doctrines at the Pan-American and Hague Peace conferences, Secretary of State 

Cordell Hull formally committed to principles of sovereign equality and non-intervention at the 

1933 Pan-American Conference at Montevideo and the 1936 Peace Conference in Buenos Aires.  

Other historians have demonstrated that the turn to non-interventionism in US foreign 

policy inaugurated new strategies for projecting power abroad. Facing escalating opposition to 

military occupations in the Caribbean, combined with dwindling coffers to fund overseas 



!

 17 

occupations during the Great Depression, the United States started to consider alternatives to 

formal military intervention and territorial expansion. 33 These included the use of covert military 

operations, the creation of military bases and UN trusteeships, and a turn to international 

institutions such as the World Bank, International Monetary Fund, and UN Security Council. 

“Settlement Colonialism” offers a new explanation for both these 1930s trends in United 

States foreign policy orientation. It considers an additional arena and conceptual terrain in which 

Latin American politicians and jurists sought to challenge US interventionism in the Americas. 

The project demonstrates that Latin American challenges to US pretentions to hemispheric 

hegemony were waged not only in the arena of high diplomacy, but also through the thousands 

of cases individual Latin American claims-makers brought against the United States government. 

To historians concerned with how the US developed new strategies for projecting power abroad 

during this period, the project demonstrates the importance of a shift away from state to state 

arbitration and toward new models of investor driven dispute resolution in insulating American 

interventionism from international legal oversight. 

Historians have identified the period between the mid late nineteenth century and early 

twentieth as the heyday of “American International Law” in which the United States worked 

together and in tension with Latin American nations to define a framework for hemispheric 

relations. At the center of debates over the contours of Pan-Americanism lay a tension that Greg 

Grandin has identified between an “expansionist-individual rights complex” central to US 

liberalism and a “sovereignty-social rights complex more characteristic of Latin American 

liberalism.34  
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Attention to the work of the US-Panama and US-Mexico Claims Commissions 

demonstrates how the tension between distinct models of liberalism played out not only through 

the Pan-American, Hague, and Versailles conferences, but also through the simultaneous legal 

work of arbitral tribunals tasked with discerning what kinds of property rights international law 

would recognize and protect. The tribunals became spaces where the diplomatic commitments 

articulated through the Monroe Doctrine and Good Neighbor Policy were put to the test. They 

operated as sites where claimants and their lawyers placed pressure on the ability of the United 

States to assert a monopoly on interpretations of the standard of civilization. Their claims 

proposed that the US government engaged in its own mode of illegal wealth redistribution by 

permitting various forms of violent labor coercion. The formal commitment to protect life and 

property at the heart of settlement colonialism made the United States unexpectedly vulnerable 

to claims that could be framed in terms of financial loss resulting from the actions of state agents. 

  Claimants, lawyers, and diplomats from Latin America and the Caribbean used the US-

Panama and US-Mexico Claims Commissions to question the distinction presumed by classical 

liberalism between a limited space of state action and capacious realm of private ordering 

associated with social and market relations. In revealing forms of putatively private relations 

between civilians to be the product of state actions, their claims challenged a key theoretical 

basis of United States political economy that the State Department sought to enshrine in 

international law.35 They questioned the assumption long central to the standard of civilization 
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that private property could be treated as a pre-political set of rights that existing prior to and 

separate from the social and labor rights against which the United States sought to guard the 

foreign investments of its nationals. 

The Joint Land Commission for the Panama Canal Zone and US-Mexico General Claims 

Commission could only address a small fraction of the myriad forms of legalized violence that 

comprised the architecture of Jim Crow and other forms of state sanctioned racial subordination 

in the United States. But the cases these tribunals considered exposed problems endemic to the 

US justice system, beyond specific issues concerning the protection of foreign nationals and 

toward larger questions about what kinds of violence and forms of wealth distribution American 

law permitted. As political theorist Odette Lienau has argued in the context of sovereign debt 

negotiations, disputes over the terms of international arbitration often “centered not so much on 

financial particulars, but rather on the underlying legal and political theory upon which 

essentially the same financial outcome was to be based.”36 The outcome of these legal disputes 

had ideological and distributive implications beyond the specific claims at hand. 

 

CHAPTER OUTLINE 

The dissertation begins by explaining how the United States adapted an arbitral model 

developed in the context of 1848 Mexican American War and 1898 Spanish American War to 

acquire the rights to construct a canal through the Isthmus of Panama in 1903. Chapter 1 

explores the US State Department’s first invocation of “international eminent domain” to acquire 
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the Panama Canal Zone—a strip of land Secretary of War Elihu Root referred to as “The 

World’s Easement.” By invoking the concept of a global easement, State Department officials 

cited the exemplarity of the US political economic system to assert the right to construct a 

transoceanic canal through the Isthmus of Panama in the service of global markets. Through 

examining the questions that occupied the first meetings of the tribunal created to issue awards 

for property “taken” by the US government in the process, the chapter explains why the legal 

concept of improvement came to the forefront of debates over what kinds of property rights 

international law recognized in the absence of formal title. The United States government in the 

Canal Zone, known as the Isthmian Canal Commission (ICC), compared the Zone with the 

American Southwest to argue that “squatters” in annexed territories had no legal standing. The 

chapter demonstrates why ICC lawyers were largely unsuccessful in their attempt to use legal 

precedents from California, New Mexico, and Arizona to limit the number of awards the Land 

Commission would issue.  

Chapter 2 then considers how the stakes of these early legal decisions concerning 

squatters’ rights increased when claims before the tribunal expanded from several dozen to 

several thousand in the wake of the US government’s 1912 Depopulation of the Canal Zone. It 

demonstrates how the pledge to compensate expropriated property at market value articulated 

through the terms of the 1903 Hay-Bunau-Varilla Treaty produced a crisis of colonial 

governance when the Joint Land Commission confronted over a thousand claims from 

agricultural tenants demanding compensation for property in improvements taken through 

coercion on the part of ICC agents. Pressuring the tribunal’s judges to reframe all awards to 

tenants and squatters as acts of “generosity” rather than obligation, Isthmian Canal Commission 

administrators sought to prevent the formation of precedents that might challenge the legal 
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foundations of American governance of the Canal Zone.  

Chapter 3 explores the politicization of market value around questions of compensation 

in the wake of the Land Commission’s early decisions in favor of claimants against the United 

States. Cases that came before the tribunal raised questions concerning how to discern when the 

market value of property could be considered to represent the product of human labor and social 

interaction, and when the price of sale resulted from illegal forms of coercion. Tenants and 

squatters argued they had been forced to sign quit-claims to their property through threats or 

fraud on the part of US government agents. Isthmian Canal Commission lawyers instead argued 

that claimants had not engaged in the economic activities necessary to imbue their properties 

with market value. The chapter concludes by considering how disputes over the US 

government’s use of international eminent domain in the Canal Zone framed renegotiations of 

the 1903 Hay-Bunau-Varilla Treaty during the 1920s and 30s.  

If the legal edifice of American civilizational superiority cracked during the proceedings 

of the Joint Land Commission, it did not break. But the cracks would render the foundations of 

American imperialism less stable at a moment when perceived compliance with international 

norms remained a practical necessity. The United States’ commitment to claims settlement 

persisted through the Joint Land Commission shaken, but intact. This commitment would fall 

apart under pressure from Mexican claimants during the 1923-1937 US-Mexico Claims 

Commission, which is the subject of the second half of the dissertation. 

Chapter 4 explains why the United States and Mexico returned to arbitration in 1923, 

when Mexican President Álvaro Obregón sought recognition for his new government and 

Warren G. Harding was eager to secure compensation for American property expropriated 

during the Mexican revolution. The chapter explains how claims like those of Maria Apolinar 
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Garza over the killing of her daughter at the border came before a type of tribunal typically 

associated with protections for large-scale property owners. This kind of unexpected claim 

emerged through a combination of factors. Mexican government lawyers sought to even the 

scales against US demands for compensation following the Revolution. Public protests in 

Mexico concerning the treatment of Mexican nationals in the United States put pressure on the 

Ministry of Foreign Relations to respond. The victims of perceived injustices at the hands of US 

government agents reported their experiences to local consuls. Together, these developments laid 

the groundwork for the Mexican government to file hundreds of claims arguing that the US 

government had failed to offer adequate protections for the lives and property of Mexican 

nationals within its borders. 

 Chapter 5 examines the unanticipated consequences of these claims for the United States 

federal government. Although the US-Mexico General Claims Commission was designed 

primarily to adjudicate land and investment disputes on both sides of the border, hundreds of 

Mexican nationals turned to the international arbitration tribunal to argue that the American legal 

system fell short of the standard of civilization that the United States advocated. As their denial 

of justice charges against the US accumulated, detailing episodes of police violence, involuntary 

servitude, and lack of basic legal protection suffered by Mexicans residing in the US, claimants 

forced the tribunal to address the problem of how to deal with state actions that fulfilled 

constitutional requirements, but violated the Law of Nations.  

 Their claims raised doubts among the Commission’s judges as to whether the American 

justice system complied with international legal standards concerning the protection of human 

life and property. The State Department was accustomed to the assumption that the United States 

upheld and even embodied the “standard of civilization,” and had used this norm to justify 
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annexation of territories from the Caribbean to the Pacific. Faced with the prospect of an 

international tribunal ruling that the American justice system violated the standard of 

civilization, State Department officials ultimately chose to abandon the standard, rather than their 

laws. Chapter 6 tells the story of how and why they did so. By agreeing to a privately negotiated 

lump settlement rather than adjudicating individual claims, the United States and Mexico 

smoothed over diplomatic conflicts without having to definitively rule on any of the key issues 

that claimants had raised concerning the workings of the American legal system. I end the 

dissertation by considering the legacies of the State Department’s turn away from state-to-state 

arbitration and the standard of civilization as strategies to justify American foreign policy after 

1940.  

The terms of the private settlements that replaced the US-Panama and US-Mexico Claims 

Commissions obscured from the international legal record a moment when arbitral judges 

actively considered how police violence and economic coercion operated as forms of wealth 

distribution for which states might be held responsible under international law. After World War 

II, the standard of civilization disappeared from global diplomacy. Historians have attributed this 

disappearance to a general disillusionment with the framework of civilization following the 

horrors of two world wars, to the activism of Latin American diplomats who promoted the 

doctrine of sovereign equality, to new pressures for decolonization across Africa and the Middle 

East, and to the simple reproduction of old hierarchies under new names.37 “Settlement 

Colonialism” suggests that part of the reason the concept was abandoned by one of its leading 

advocates stemmed from the ways foreign nationals living in American territories used the 

standard to challenge the legitimacy of United States governance. 
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The dissertation examines how a series of legal institutions designed to reproduce 

existing power relations transformed into sites in which the legitimacy of those power relations 

could be called into question. It demonstrates that the United States colonial claims commissions 

became places where radically different visions of political legitimacy emerged—visions that 

had serious implications for the kinds of violence and wealth distribution international law would 

permit. Their possibilities were then largely foreclosed by the private settlements that replaced 

much of the work of the Joint Land Commission for the Panama Canal Zone and US-Mexico 

Claims Commission. The collapse of settlement colonialism as a model of United States 

expansion changed the ways non-citizen Americans could claim access to legal rights and 

economic resources. Attention to this collapse allows us to rethink the causes and consequences 

of major transformations in US foreign policy orientation during a period when the United States 

became a global power. “Settlement Colonialism” uncovers a forgotten moment of struggle over 

the limits and possibilities of international law to address structural injustices within the 

American legal system. 
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CHAPTER 1: THE WORLD’S EASEMENT 

 
But the Yankees are such Rogues and such ingenious Rogues that it is hardly possible to hope 
that…some independent North American State would not be established in Central America, in 
alliance with the United States if not in Union with them, in short Texas all over again.  
  --British Prime Minister Lord Palmerston, 1857 
 
No civil society organized upon the ruins of Spanish dominion could justly arrogate to itself over 
this tract of land sovereignty unqualified by the world's easement and all the rights necessary to 
make that easement effective. The formal rules of international law are but declarations of what is 
just and right in the generality of cases. But where the application of such a general rule would 
impair the just rights or imperil the existence of neighboring states or would unduly threaten the 
peace of a continent or would injuriously affect the general interests of mankind, it has always been 
the practice of civilized nations to deny the application of the formal rule and compel conformity to 
the principles of justice upon which all rules depend. 
  --Elihu Root, “The Ethics of the Panama Question,” 1904 

 

 On February 23 of 1904, Secretary of War Elihu Root addressed a Chicago crowd of 

3,000 on an unusual instance of eminent domain. The United States, he announced, had recently 

assumed control of “the world’s easement.” Like a city, state, or federal easement, this one 

would facilitate the public utilities of commerce and transportation by constructing an 

infrastructural improvement. All private property taken in the process would be compensated at 

its market value. Unlike the easements to which Americans had grown accustomed after decades 

of industrialization, however, this one involved a war, an international treaty, and a ten-mile strip 

of territory spanning a Central American isthmus. Root’s speech was met with cheers.1 

 The United States had just ratified the Hay-Bunau-Varilla Treaty, which granted it the 

right to construct, govern, and act “as though it were sovereign” over a transoceanic canal set to 

pass through the newly formed Republic of Panama. The treaty marked the culmination of years 

of efforts on the part of the United States to acquire the rights to administer such a canal. After 

failing to negotiate access to the Isthmus of Tehuantepec through the terms of the 1848 Treaty of 

Guadalupe Hidalgo that ended the Mexican-American War, canal enthusiasts set their sights on 
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Nicaragua, where William Walker’s brief experiment in filibustering a decade later secured a 

momentary foothold in the region.2 In 1857, British Prime Minister Lord Palmerston expressed 

concern that, “the Yankees are such Rogues and such ingenious Rogues that it is hardly possible 

to hope that…some independent North American State would not be established in Central 

America, in alliance with the United States if not in Union with them, in short Texas all over 

again.”3  

 When Ferdinand de Lessep’s French Company failed to complete its proposed waterway 

through the Colombian Isthmus of Panama during the 1880s, proponents of an American 

controlled canal shifted their focus further south from Nicaragua. French Company engineer 

Philippe Bunau-Varilla and American investor William Nelson Cromwell lobbied the US 

government to assume control of the project.4 The idea found receptive ears in Washington. 

Following the 1898 Spanish American War and annexation of Hawaii, many foreign 

policymakers felt a new urgency for the United States to secure a quick route for commercial and 

military vessels to move among territories in the Pacific Ocean and Caribbean Sea. 

 There were two problems, however, with plans for the United States to take over the 

French project. First, the 1850 Clayton-Bulwer Treaty between the US and Great Britain 

stipulated that neither power could obtain exclusive control over a transoceanic canal anywhere 

in Central America. This issue proved easy enough to resolve. With the British now preoccupied 

by the Boer War in South Africa, the Russian occupation of Manchuria, and a newly formed 

German naval fleet, the United States successfully convinced Britain to abrogate the Clayton-
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Bulwer convention in 1901.5 The second problem proved slightly more complicated. Although 

the United States successfully negotiated an agreement with Colombia allowing it to construct a 

canal through the province of Panama—the 1903 Hay-Herrán Treaty—the Colombian senate 

refused to ratify the convention. In response to the roadblock, Bunau-Varilla penned a “public 

warning” to Colombia in the form of an article published in the French newspaper he owned, Le 

Matin. In it, he wrote, “By her untimely and inconsiderate obstruction to the realization of the 

greatest progress which now lies within the reach of man, in the arrangement of the planet, 

Colombia is overstepping her property rights. In thus barring the road to progress she acts like a 

landlord who tries to take a stand in his rights of ownership to prevent the construction of a 

railroad or of a road across his estate.” 6 The French engineer and ersatz plenipotentiary went on 

to explain, “The property rights of private persons, like those of nations, have a limit, which is 

the superior law of the necessity of the circulation of the human collectivity. And it is this 

superior law which President Roosevelt will enforce.”7  

Bunau-Varilla then sent a copy of the article to Theodore Roosevelt, who took an interest 

in the idea of “taking” rather than purchasing rights to a transoceanic canal across the Isthmus of 

Panama. The American president commissioned State Department legal advisor and international 

law expert John Bassett Moore to pen a memo further developing the idea of international 

eminent domain so as to establish a legal foundation for United States control over such a canal.8 

With the navy at his command and Moore’s memo in his hand, Roosevelt swiftly changed tack 

from negotiations with Colombia to instead support a war for Panamanian independence. Three 
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days later the United States recognized the Republic of Panama and promptly negotiated a treaty 

for canal rights, with Philippe Bunau-Varilla representing Panama in the absence of a diplomat 

from the nascent nation in Washington.  

The international legality of this move was dubious. Colombia immediately charged 

Roosevelt with violating the 1846 Mallarino-Bidlack Treaty, in which the United States had 

guaranteed that it would protect New Granada, which became Colombia, against the seizure of 

the Isthmus of Panama by foreign powers. Moore’s memo had anticipated this response. 

Secretary of State John Hay echoed its arguments to explain that the United States was 

“obligated, not only by the stipulations of the treaty, but also by the interests of civilization, to 

ensure that global trade through the Isthmus of Panama is not again disturbed by a return to the 

constant succession of civil wars that have plagued the region up to the present.”9 The note 

framed United States acquisition of the Canal Zone not as a colonial endeavor, but instead as a 

public service to the civilized world. The need for a transoceanic canal justified taking the 

necessary land as “The World’s Easement” for the construction of a waterway designed to 

facilitate global trade. The Canal Zone would function as a kind of non-possessory right that 

would allow the United States to exercise control over the region without challenging the 

principles of territorial sovereignty and private property that served as pillars of the international 

legal order. 

The Colombian foreign minister countered that the “Sovereignty of nations may not be 

destroyed for the purpose of avoiding transitory prejudice to commerce,” and reasoned, 

“civilization will suffer more by the violation of a public treaty than a temporary interruption of 
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traffic.”10 He repeatedly proposed that the case should be brought to the Permanent Court of 

Arbitration at The Hague.11 Hay replied that Colombia’s concerns were of a political rather than 

legal nature, and were therefore “beyond the scope of international arbitration.”12  

 Root similarly invoked the language of an easement in his justification for American 

construction of the canal. In his 1904 address on “The Ethics of the Panama Question” to the 

Union League Club in Chicago, the Secretary of War explained to his audience, “No civil society 

organized upon the ruins of Spanish dominion could justly arrogate to itself over this tract of 

land sovereignty unqualified by the world's easement and all the rights necessary to make that 

easement effective.”13 He contended that “by the rules of right and justice universally recognized 

among men and which are the law of nations, the sovereignty of Colombia over the Isthmus of 

Panama was qualified and limited by the right of the other civilized nations of the earth to have 

the canal constructed across the Isthmus and to have it maintained for their free and unobstructed 

passage.”14 The speech went on to explain that the “formal rules of international law”—namely, 

those mandating that nations uphold their treaty commitments—could and should be disregarded 

in favor of larger “principles of justice” if the application of such rules would “injuriously affect 

the general interests of mankind.”15 

 By invoking principles of justice rather than the letter of treaties as the true source of 

international law, Root, Moore, and Hay positioned the United States as uniquely able to 
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interpret international legal norms. Their rhetoric resonated with the “Roosevelt Corollary” to the 

Monroe Doctrine, which the American president would articulate in the same year that Hay-

Bunau-Varilla was ratified. The Corollary expanded the 1823 Monroe Doctrine from a 

commitment to prevent European intervention in the Americas to the right to exercise a police 

power in the hemisphere through military intervention in response to any developments that 

threatened to result in a “a general loosening of the ties of civilized society.”16 The Roosevelt 

Corollary simultaneously positioned the United States as a power capable of unilaterally policing 

property rights in the Western hemisphere and as a civilized state that complied with the law of 

nations. 

The standard of civilization formed a conceptual foundation of the early twentieth century 

international legal order. It operated a mechanism that delimited which states could access the 

protections of international law. A characteristic formulation held that, “The Law of Nations, of 

International Law, is a body of rules recognized as binding on civilized independent States in 

their dealings with one another and with one another’s subjects.”17 Chief among these rules were 

protection of persons and property. The standard divided the world into a three-tiered hierarchy 

that grouped populations into forms of political ordering deemed civilized, barbarous, and 

savage. This hierarchy, created and enforced by the Western European and American nations 

who formed the cadre of putatively civilized states, drew on longstanding religious divisions as 

well as more recent anthropological arguments concerning the various stages of socio-political 

organization through which humanity was thought to pass on the way to civilized 

consciousness.18 Civilized states, the logic went, were those capable of protecting life and 
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property within their borders. As full members of the “family of nations,” they could turn to 

international law to invoke the rights of territorial sovereignty at home and legal protections for 

their nationals abroad. Semi-civilized or “barbarous” polities such as China, Japan, and the 

Ottoman Empire were instead subjected to foreign intervention. Unequal treaty arrangements, 

concessions, and extraterritorial jurisdiction were justified on the grounds that these states were 

not yet able to offer adequate legal protections for foreigners. Anyone who fell into the capacious 

realm of “savage humanity”—which included large parts of Africa, Asia, the Middle East, and 

American territories controlled by indigenous nations—was not eligible to appeal to international 

legal protections. As a result, they could be subjected to colonization through forms of military 

conquest that were not beholden to the laws of civilized warfare. It was not until the decades 

surrounding the Second World War that these distinctions would be invalidated. 

 Historians have noted that the standard of civilization functioned as little more than a 

thinly veiled legal justification for unequal power relations that were produced and maintained 

through violence. In particular, scholarship has focused on the rhetorical valence of the civilizing 

mission as a justification for European and American colonial projects across the globe.19 But the 

standard was also frequently invoked among the self-designated civilized nations to demand 

remedies for foreign mistreatment of their citizens. Between 1794 and 1938, European and 

American states created roughly 400 international arbitration tribunals to resolve instances in 

which the legal rights of their nationals abroad had not been adequately respected.20  
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 Nineteenth and early twentieth century arbitral tribunals were not permanent fixtures with 

universal jurisdiction, but operated instead as temporary forums created to address specific legal 

disputes between states that could not be resolved diplomatically. Each claims commission 

assembled a panel of three to five judges—one or two from each nation with a stake in the 

conflict, plus a neutral umpire—to award monetary compensation for episodes in which a state 

did not comply with international legal standards concerning the treatment of foreign nationals 

within its borders. While the tribunals themselves were limited in jurisdiction, the decisions their 

judges reached formed one of the principles sources of international law during this period. 

International claims settlement served as the primary institutional framework through which the 

contents of the standard of civilization could be established and enforced.  

Although arbitration tribunals could only come into being through treaty arrangements 

that formally positioned the states in conflict on equal footing, the practice of international 

claims settlement consistently benefitted militarily and economically powerful nations. 

Throughout the nineteenth century, capital-exporting and creditor states used the threat of 

military force to demand that debtor states agree to arbitrate disputes, particularly in Latin 

America. The resultant arbitration tribunals more often than not overruled the decisions of 

national courts so as to protect the property interests of foreign investors.21 In doing so, these 

claims commissions doubly shored up the power of economically powerful states to shape 

investment conditions abroad by first mandating compensation for any state actions such as labor 

legislation or nationalization that threatened the interests of foreign property owners, and second 

by creating through these decisions international legal precedents that could be applied to 

produce similarly advantageous outcomes for creditor states and their nationals in future 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
21 Benjamin Coates, Legalist Empire: International Law and American Foreign Relations in the Early Twentieth 
Century (New York: Oxford University Press, 2016): 83.  



!

 33 

disputes.  

 In assuming control over the Panama Canal Zone, the United States combined aspects of 

the standard of civilization as a both a barrier to entry and substantive doctrine. Because 

Colombia had blocked the interests of global commerce, Hay argued, it had opened itself up to 

foreign intervention and had lost the right to appeal to international legal recourse concerning 

violations of the 1846 Treaty. Because the Hay-Bunau-Varilla Treaty was contingent on 

recognizing the status of Panama as a civilized nation under international law, the United States 

committed to respect all property rights within the territory annexed.  

 All this talk of civilization and easements was in a sense pure posturing to justify what 

was at the end of the day another unequal treaty—a familiar tool for flexing imperial power. The 

inequitable consequences of the Hay-Bunau-Varilla Treaty are well known. Labor historians 

have explored how the United States government in the Canal Zone known as the Isthmian Canal 

Commission (ICC) used its police power clause to control the immense workforce required to 

construct the Canal.22 Legal and diplomatic scholars have established that the treaty marked one 

of many steps taken to position the United States as a hemispheric hegemon capable of 

identifying and protecting the interests of civilization in the Americas.23 But none have explored 

the terms of the treaty that made Elihu Root’s characterization of the Canal Zone as “The 

World’s Easement” not merely metaphorical, but also legally binding. Article VI stipulated:  
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All damages caused to the owners of private lands or private property of any kind 
by reason of the grants contained in this treaty or by reason of the operations of 
the United States, its agents or employees, or by reason of the construction, 
maintenance, operation, sanitation and protection of the said Canal or of the 
works of sanitation and protection herein provided for, shall be appraised and 
settled by a Joint Commission appointed by the Governments of the United States 
and the Republic of Panama, whose decisions as to such damages shall be final 
and whose awards as to such damages shall be paid solely by the United States.24  

 

This Joint Commission would take the form of an international arbitral tribunal with two 

American Commissioners, two Panamanian Commissioners, and a neutral Umpire to hand down 

decisions in cases of disagreement. Article VII of the Treaty then granted to the United States 

“the right to acquire by purchase or by the exercise of the right of eminent domain” any 

additional lands or properties it might need for the construction, maintenance, operation and 

protection of the Canal.25  

 With these two tenets of the 1903 Treaty, the United States tweaked a mode of expansion 

that the State Department had relied upon since the mid nineteenth century, which involved the 

use of international arbitration to address claims for property losses arising out of territorial 

annexation. The model was first articulated through the terms of the 1848 Treaty of Guadalupe 

Hidalgo, which ended the Mexican American War and mandated the creation of the 1868 US-

Mexico Claims Commission. It had most recently been invoked in the form of the 1901 Spanish 

Treaty Claims Commission, designed to issue awards to American citizens for damages 

sustained during the 1898 Spanish American War. Both had resulted in significant awards for 

American claimants and debts for Mexico and Spain, respectively.  

 The 1868 United States-Mexico Claims Commission, created to settle claims arising 
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since the transfer of territory in 1848, ran between 1868 and 1875.26 The US filed 1,017 cases for 

$470,126,613.40. The Commission accepted 186, totaling $4,125,622.20, and rejected 831. 

Mexico submitted 998 cases for a total $86,661,891.15, 167, of which the Commission accepted 

167 for a total of $150,498.51. As a result, Mexico ended up with a $3,975,123.79 debt to the 

United States, which it was instructed to pay at a rate of $300,000 per year beginning in 1877.27 

The debt generated resentment among Mexican foreign policymakers, particularly due to the fact 

that two large awards—La Abra Silver Mining Company vs. Mexico and Benjamin Weil vs. 

Mexico—were widely considered to be fraudulent.28 The first concerned an American owned 

mine in Durango that had been abandoned in 1868 after it stopped generating profits. Although 

financial records indicated years of declining rates of return stemming from general 

mismanagement, the company filed a claim against the Mexican government that attributed the 

mine’s flagging profits to local authorities who “harassed” company officials by allowing 

workers to strike for payment in cash rather than through debt peonage.29 The second case 

stemmed from an American who said that his pack train had been seized by Mexican authorities 

in 1864, but had no bill of sale to offer as evidence.30 The United States Court of Claims ruled in 

1897 that the tribunal had reached the wrong decision regarding both claims. While the United 

States sent Mexico a check for the amount not yet distributed ($403,030.08 for La Abra, 

$287,833.77 for Weil), it allowed no adjustment for interest or repayment of the funds already 
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transferred.31  

The Spanish Treaty Claims Commission was created in 1901 through the terms of the 

Treaty of Paris that ended the Spanish-American War.32 This tribunal was even more beneficial 

to American interests than its 1868 predecessor, because it only allowed the claims of United 

States citizens against Spain for damages to persons or property incurred during the war in Cuba, 

Puerto Rico, and the Philippines.33 The United States refused SpainÕs request to create an arbitral 

body that would consider claims brought by citizens of both nations. As a result, the 542 claims 

filed before the tribunal for a total sum of $64,931,694.51 (most originating in Cuba), were all 

against Spain. The tribunal granted awards for about 2 percent of this amount, adding up to 

$1,387,845.74 total. The majority of cases dismissed concerned Puerto Ricans who had not, in 

the eyes of the tribunal’s judges, established that they had become US citizens under the terms of 

the Treaty of Paris.  

 The claims settlement tribunal proposed in the Hay-Bunau-Varilla Treaty adopted a 

similar structure to its 1868 and 1901 predecessors. A four-person commission with nationals of 

both the United States and Panama would award damages for loss of property at market value. 

All cases of disagreement would be brought to a neutral Umpire. But the Joint Land Commission 

was also new in several respects. It was open to property owners of any nationality, and rather 

than retroactively issuing awards for losses incurred as the result of war, the tribunal would 

engage in present time eminent domain hearings as additional lands were taken for canal 
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construction.  

 The mechanism of eminent domain compensation distinguished the Panama Canal Zone 

from recent colonial acquisitions that had generated protest by anti-imperialists in the United 

States and Latin American nations pushing for non-interventionism in the hemisphere. Like 

Puerto Rico, the Philippines, Guam, and American Samoa, the Canal Zone would become an 

“unincorporated possession” not slated for statehood and governed through a combination of 

executive order and congressional legislation. As with Cuba following the Spanish-American 

War, the United States would assume protectorate status over Panama. But by combining the 

established legal framework of a bilateral claims commission with the new justification of 

international eminent domain, the treaty provisions creating the Joint Land Commission left open 

the question of how earlier precedents concerning American territorial annexation might be 

brought to bear on the property claims at hand.  

 While the US government had ample experience harnessing international law to justify 

imperial expansion, the 1903 treaty marked the first time the United States would invoke the idea 

of international eminent domain to acquire a new territory. The concept of world’s easement 

evoked the civilizational superiority of a United States capable of promoting the interests of 

global markets over a Colombia that blocked the path to economic progress. It also reinforced an 

image of the United States as the guardian of private property rights throughout the hemisphere. 

But this approach was not without its drawbacks. The novelty of international eminent domain as 

an conceptual framework for territorial expansion led to considerable interpretative confusion 

concerning the legal and diplomatic precedents that would apply to Zone residents seeking 

compensation for lands taken for canal related purposes. When asked to explain to Secretary of 

State Robert Lansing why the proceedings of the Joint Land Commission were not yet nearing a 



!

 38 

close in 1917, American Minister to Panama William Jennings Price responded that although he 

was familiar with many arbitration agreements, he had “never seen one containing provisions 

similar to those set out in Articles VI and XV of the Panama Canal treaty. In that respect the 

Canal treaty is sui generis and without a copy, so far as I have been able to ascertain.”34  

 The commitment to compensate all property losses arising from expropriation at market 

value formed a key part of the United States attempt to formally portray its control over the 

Canal Zone as contractual rather than colonial. Soon after the Hay-Bunau-Varilla Treaty was 

ratified in 1904, Roosevelt assured Panamanians that he did “not have the least intention of 

establishing an independent colony in the middle of the country of Panama.”35 In compensating 

landowners for the market value of their property, the tribunal was designed to remove the 

stigma of colonialism from the project of canal construction, bolster an international legal regime 

capable of protecting investments abroad, and cultivate the support of Panamanian landed elites. 

The two American Commissioners observed in a 1913 note to the Secretary of State that, “the 

provisions of Article VI of the treaty of November 18, 1903, are far more comprehensive than 

any treaty ever made by the United States of America with reference to the property rights of 

inhabitants of a newly acquired territory.”36 

 The architects of the Land Commission did not foresee significant problems with 

compensating property owners for their losses. As far as Isthmian Canal Commission lawyers 

could tell, there were only a few property titles on the books for the forests, grasslands, and 

mangrove swamps along the Chagres River that became the Panama Canal. But the tribunal 
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proved more problematic than its creators had anticipated. It soon encountered over three 

thousand claims from tenant farmers, leaseholders and other kinds of “occupiers” who charged 

the ICC with fraud and coercion in execution of the Treaty’s eminent domain provisions. The 

Land Commission then became an unexpected forum through which a wide range of claimants 

came to debate the legitimacy of American governance of the Canal Zone. The unique situation 

of “international eminent domain,” as a model of territorial annexation that disavowed colonial 

impulses allowed for novel uses of international law to both justify and critique United States 

administration of overseas possessions.  

 

THE 1908 JOINT LAND COMMISSION 

 The Joint Land Commission had various iterations, as new kinds of claims emerged and 

as judges came and went. There were five separate Commissions appointed between 1904, when 

the Hay-Bunau-Varilla Treaty was ratified, and 1920, when the judges issued their Final Report. 

The Land Commission was first convened in 1905, then reconstituted in 1907, 1908, and 1913, 

after which it ran more or less continuously until 1920. The proceedings from the first two 

versions of the tribunal, which met in 1905 and 1907, were brief. The first made awards 

amounting to about $56,000 for four large pieces of property, while the US government settled 

privately with the owner of the fifth estate on the docket. Problems began to emerge in 1907. 

This Land Commission issued only one award, for $40,000 to the Pacific Mail Steamship 

Company. The judges considered seven other claims, but could not reach an agreement regarding 

the values of the estates. Three of these outstanding claims were then settled in 1908 by Umpire 

Edwin Denby, who issued three awards of $45,000, $15,000, and $1000. The third tribunal 

appointed in 1908 made the largest number and value of awards to date, amounting to around 
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$144,000 total for thirteen pieces of property.37 The increased scope and scale of these awards 

stemmed from the fact that the 1908 Commission was the first to confront a new kind of legal 

problem that would remain central to the arbitral proceedings until the dissolution of the tribunal 

in 1920: the question of squatters’ rights within the Canal Zone.  

 In May of 1908, Canal Zone Governor Joseph Clay Stiles Blackburn placed an 

advertisement in local Panamanian newspapers stating,  

ALL PERSONS claiming ownership of or interest in the following estates, are 
notified that the Joint Commission organized under Articles VI and XV of the 
Treaty between the United States and Panama, will assemble in the Administration 
Building, Ancon, on June 10th prox., at 10 A.M. for consideration of certain 
questions arising in connection with the occupation or expropriation of same for 
Canal Purposes: Gavilan and Gavilancitos, San Lazaro, Juan Diaz y Cavallero, 
Cardenas, Matachin, lands of the upper Chagres Valley, Juan Grande, Manei and 
Culo Seco, Bailamonos, Tabernilla, Barro Colorado, Barro Colorado Arriba, Barro 
Colorado Abajo, Penas Blancas en Medio, Paol Matias and Ahorca Lagarto, Palo 
Horqueta and Matias, Calle Bruja, Miraflores and Paraiso.”38  

 
The named properties were all estates in the Chagres Valley that would soon be flooded due to 

the creation of Gatun Lake, designed to facilitate the lock system that would lift and lower ships 

into and out of the main thoroughfare of the Canal. 

  A month later, a reconstituted Joint Land Commission met to consider the new set of 

claims emerging out of the Gatun Lake expropriations. On the first day of its operation, the 

judges climbed Ancon Hill to reach the Administration Building of the Canal Zone. Edwin 

Denby, an American lawyer and politician from Detroit, accompanied Boston judge Everett C. 

Bumpus. The Panamanian commissioners included Panama City lawyer Gil Ponce and politician 
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Julio J. Fabrega. They were joined by Isthmian Canal Commission General Counsel and former 

Canal Zone Governor Richard Reid Rogers, as well as plaintiffs’ lawyers Oscar Teran, Theodore 

Hinckley, and Stevens Ganson.  

 Oscar Teran was a Colombian attorney actively opposed to Panamanian separation and to 

US intervention in Latin America. Although he remained in Panama City, Teran never gave up 

his Colombian citizenship and continued to publish articles concerning the proceedings of the 

Joint Land Commission in the leading Colombian law journals of the time.39 One such tract 

decried American control over the Canal Zone as “a work of infamy” in which “acts of berber 

piracy” were portrayed as “impositions of an ethics of necessity.”40 Before penning his 

criticisms, he articulated them through his clients’ claims before the Land Commission. 

 Theodore Hinckley and Stevens Ganson seem to have set sail for Panama when they 

realized that their area of legal expertise poised them to make considerable profits in the Canal 

Zone. Both came directly from other colonial territories—Hinckley from the Philippines and 

Ganson from Hong Kong.41 The two set up shop on opposite ends of the Canal, with Hinckley in 

Colón and Ganson in Panama City.42 Theodore, a Harvard trained lawyer from Belleville, Illinois 

arrived on the Isthmus in 1905 at age 26 to get into the claims business.43 Stevens was a lawyer 

from Keytesville, Missouri who arrived three years later. Both left the Isthmus for good in 
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1918.44 While in Panama, the two attorneys formed a firm, served as foreign correspondents for 

the American Bar Association, and represented hundreds of claimants who came before the Joint 

Land Commission. By 1913, the familiar title “Hinckley and Ganson” had been replaced in Joint 

Land Commission proceedings and correspondence as “Hinckley, Ganson, and Teran.” Whether 

their partnership emerged in the form of an official firm or as a shared interest in plaintiffs’ 

claims, by 1915 the three had advanced the majority of the cases considered by the arbitral 

tribunal.  

 In June of 1908, the doors of the Canal Zone Administration Building opened to a line of 

people called to testify to property ownership and values within the lands that would soon be 

flooded. There were more claimants than the commissioners had prepared for. After the first few 

days of hearings, everyone involved discovered that the Administration Building was too small 

and too hot a space to sit through so much testimony. The Land Commission then relocated to 

the roomier Ancon Court House for the remainder of the hearings.  

 The cases that came before the 1908 tribunal included a new class of claimants: those of 

“settlers” or “squatters,” depending on how one chose to define them. While the previous 

Commissions had considered only questions of value for claimants with undisputed title to land, 

this tribunal had been newly empowered to consider also questions of law—including who had a 

rightful claim to land titles—under an amplified interpretation of Article VI of the 1903 Treaty 

recently agreed to by the ICC General Counsel, the American Secretary of War, the President of 

Panama, the American Minister to Panama, and the Panamanian Secretary of Public Affairs. This 

expanded jurisdiction meant the Land Commission would need to consider how to determine if 
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property rights had been acquired under Spanish, Colombian, or Panamanian law.45 While the 

Zone was not quite “Texas all over again,” as British Prime Minister Palmerston had feared, ICC 

lawyers attempted to use legal precedents developed in the context of US annexation of Mexican 

territory to limit claims against the United States in the Canal Zone. Plaintiffs’ lawyer Chauncy 

P. Fairman who, like Hinckley and Ganson, hailed from the United States, concluded early in the 

hearings, “judging from the reports of the Isthmian Canal Commission, it is the evident intention 

of the government to dispute every title from Gorgona to Gatun.”46   

 It was not always obvious who owned the land titles in question because the legal 

situation in the Canal Zone was complicated. When the United States and Panama signed the 

1903 Treaty, Panama did not yet have its own juridical system, so Colombian law remained in 

force on the Isthmus. Panama created a constitution and legal code soon thereafter, but these did 

not depart significantly from the Colombian system they were modeled on. The Canal Zone 

operated as a “territory of but not appurtenant to the United States” under the interpretation of 

the 1901 Insular Cases, so American law did not extend ex proprio vigore—by its own force—to 

the Canal Zone. Any Colombian law abrogated or American law extended to the region had to be 

introduced through executive order or congressional legislation. In 1904, Roosevelt had issued 

two such Executive Orders. One extended a list of constitutional protections to residents of the 

Zone in a document that came to be known informally as the “Canal Zone Bill of Rights.” The 

other stated that all existing laws within the Zone would be respected, as long as they were in 
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line with the principles of a civilized and well ordered society. The order stipulated that the 

region’s residents “should be disturbed as little as possible in their customs and avocations that 

are in harmony with principles of well-ordered and decent living.”47 The Isthmian Canal 

Commission set up a Canal Zone district court system whose decisions could be appealed to the 

United States Fifth Circuit Court of Appeals in New Orleans. Another Executive Order then 

extended the California rules of Civil Procedure and a new Penal Code to the Zone in 1907, but 

left the Colombian Civil Code in force. There existed then a range of legal regimes the Joint 

Land Commission could look to in arriving at their decisions. The main question for the 

tribunal’s judges concerned the un-codified law of nations to which they were beholden 

according to the terms of the Hay-Bunau-Varilla Treaty. To advance their contrasting 

interpretations of property rights, the government and plaintiffs lawyers who argued cases before 

the tribunal offered competing versions of the meanings of justice and equity under international 

law. 

 

PROVING UP IN THE CANAL ZONE 

 The major problem the squatters’ claims posed for the Joint Land Commission concerned 

the legal concept of improvement. By the early twentieth century, improvement had long served 

as a path to property title in both the Anglo-American and Spanish-American legal traditions. 

The idea of improvement had justified settler colonial policies dating from the seventeenth 

century, and had more recently been enacted through legislation including the 1862 Homestead 
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Act, the 1887 Dawes Act, and the 1902 Reclamation Act.48 At the same time, claims to discrete 

improvements had served as the embattled grounds on which tenants and landowners alike 

appealed to the state for recognition of the right to the products of their labor. The “international 

eminent domain” that the United State invoked to acquire control of the Panama Canal Zone 

worked on a similar logic that the US would construct a large-scale improvement to facilitate the 

public utility of world trade.  

 Improvement was a crucial concept for the proceedings of the 1908 Joint Land 

Commission because it established both market value and property rights, often in a reciprocal 

relationship. The tribunal’s judges defined an improvement as “anything that raises the market 

value of land,” while they defined market value as the price for which property owners “trading 

at arms length” would agree to part with land and improvements. According to Article VI of the 

1903 Treaty, “all damages caused to owners of private lands or private property of any kind by 

reason of the grants contained in this treaty or by reason of the operations of the United States, 

its agents or employees” should be compensated.49 Once title became a question rather than a 

given, the commissioners grappled with the problem of how to determine what amounted to 

“private property of any kind.” Although most of the claims and awards considered by the 1908 

tribunal continued to be framed in terms of large estates, these cases laid the groundwork for new 

ways of conceptualizing property ownership under US, Panamanian, and international law that 

opened the door for an entirely new set up claims to emerge in subsequent years. 

 If it had followed the lead of its predecessors, the 1908 Land Commission would have 
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issued only four awards. As the only titleholders on the docket, Jean Gris, Ramón Valdez, 

Josefina Jirón and Angelica Jirón claimed parts of the estates of Tabernilla, El and La Pihiva. 

None of the other claimants possessed a written title to the lands for which they sought 

compensation. During early hearings concerning the meaning of the Land Commission’s recently 

expanded jurisdiction, Oscar Teran offered a new interpretation of Article VI. The plaintiffs’ 

lawyer argued that awards could not be contingent on formal title because the treaty guaranteed 

compensation for all “landholders.”50 While Richard Reid Rogers insisted that only claimants 

with formal title were eligible for compensation, Teran instead argued that “universal law” 

dictated that property rights encompassed a much broader set of forms.51  

 Questions concerning the meaning of improvement during the 1908 Land Commission 

centered on the legality of prescription under American and Panamanian law. Prescription, in 

both the Anglo-American and Spanish-American legal traditions, involved the idea that land 

ownership could be acquired through occupation and use rather than purchase. Usually this kind 

of title was acquired through explicit legislation stipulating the terms of improvement necessary 

to achieve ownership—legislation like the Spanish land grants in the Americas, the nineteenth-

century land grant system in the American West, and the 1882 Colombian Cultivators’ Law. But 

prescriptive rights could also be acquired outside of the structures of legislative sanction through 

the doctrine of adverse possession. If a claimant could demonstrate that they and their 

predecessors had occupied lands from “time immemorial,”—a standard of measurement that 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
50 Testimony Heard in Front of the Third Meeting of the Joint Land Commission (June 11, 1908): p. 52. RG 185 
Records of the JLC, Testimony Heard in Front of the Joint Land Commission of 1908, Testimony Heard in Front of 
the Joint Land Commission of 1908 thru Testimony Heard in Front of the Joint Land Commission of 1908. Box 1. 
NARA College Park. 
51 Testimony Heard in Front of the Third Meeting of the Joint Land Commission (June 11, 1908): p. 51-52. RG 185 
Records of the JLC, Testimony Heard in Front of the Joint Land Commission of 1908, Testimony Heard in Front of 
the Joint Land Commission of 1908 thru Testimony Heard in Front of the Joint Land Commission of 1908. Box 1. 
NARA College Park. 



!

 47 

could legally vary from 30 to 300 years—then they could claim formal ownership. Prescription 

could be proven under Colombian and Panamanian law through possession from time 

immemorial (defined as 40 years), settlement and improvement under the 1882 Cultivators’ Law, 

or estoppel, meaning the government had tacitly acknowledged possession by not acting to put a 

stop to occupation.52 Stemming from the Spanish civil law tradition, these were each legal 

doctrines with parallels in Mexican law. After Mexico ceded half of its northern territory to the 

United States in 1848, the state courts and federal Court of Private Land Claims had produced an 

ample body of case law interpreting how rights accrued under Spanish civil law regimes might 

be upheld or denied by the United States legal system. These courts more often than not 

disregarded rights accrued under the Spanish and Mexican Land grant systems in the Southwest. 

As a result, while the legal concept of prescription theoretically benefited “actual settlers” over 

distant corporations by premising ownership on productive labor, it often served to consolidate 

wealth and political power. Historian Tamara Venit Shelton has demonstrated that in California, 

the prescriptive rights associated with squatting more often than not benefited corporations rather 

than the self-sufficient yeomen farmers often associated with homesteading in booster literature, 

popular culture, and congressional debates.53 María Montoya, Malcolm Ebright, and David 

Correia have shown how the Spanish and Mexican land grants came to be interpreted by 

American courts in ways that increasingly limited the rights of Native Americans and Mexican-

Americans to property in land and resources.54 Legal counsel for the Isthmian Canal Commission 

then mobilized these continental precedents in his defense against claims he deemed unwarranted 
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in the Canal Zone.  

 ICC General Counsel Richard Reid Rogers argued that claimants had not accrued 

prescriptive rights to their property in the absence of paperwork establishing a perfected title. He 

drew on a strategy established by US lawyers in the context of land disputes in the formerly 

Mexican territories of the American Southwest. Rogers cited a communitarian model of land 

ownership he attributed to Spanish civil law systems to deny that individual property rights could 

be created on Colombian public lands. Rogers appealed to Spanish law dating back to the 

medieval Siete Partidas to argue that the lands claimed under the doctrine of prescription were 

public lands known as tierras baldías, which remained imprescriptable unless expressly 

designated otherwise. The Siete Partidas was a medieval legal codification that had recently 

experienced an erratic afterlife in the context of American territorial expansion across the 

Continent.55 In a series of cases from the state courts of Arizona, New Mexico, and California as 

well as the federal Court of Private Land Claims, judges had ruled that lands designated as 

tierras baldías in Mexico had passed automatically into the United States public domain upon 

annexation. As a result, they belonged to the United States government rather than to the 

individuals who had settled upon them.  

Rogers argued that these precedents should apply in the Canal Zone.56 Citing a series of 
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cases concerning property disputes in territories annexed by the United States from Mexico, 

Rogers argued that all of the lands currently claimed on the grounds of prescription had been 

designated as imprescriptable under Spanish law.57 By bringing case law from the American 

Southwest to bear on property claims in the Canal Zone, Rogers suggested that the United States 

legal system offered evidence of the kinds of protections for property rights that international law 

mandated. 

 The proceedings of the 1908 Joint Land Commission demonstrate why a strategy that had 

worked well for US government lawyers in the context of state and federal courts came up 

against new obstacles in the context of the Panama Canal Zone. In the case of Antonio Andrade, 

by far the largest prescription-based claim that came before the 1908 Joint Land Commission, 

Rogers invoked an 1866 Supreme Court case concerning a tract of land in California that the 

descendants of Leandro Serrano claimed on the ground of undisturbed possession under Mexican 

law. The court had ruled that Serrano’s thirty plus years of occupation and improvements had not 

generated title or equity to the lands. As a result, the lands on which he resided had passed in to 

the United States public domain under the terms of the Treaty of Guadalupe Hidalgo. Rogers 

argued that the Land Commission’s judges should dismiss Andrade’s claim on the same logic.58  

 Oscar Teran and Theodore Hinckley questioned the applicability of US-Mexico 

precedents to the context of the Panama Canal Zone. In addition to criticizing Richard Reid 

Rogers for “fishing with a pretty large net and jump[ing] over a period of nearly 300 years,”59 by 
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pairing a decree of Charles V with nineteenth-century California case law, the two plaintiffs 

lawyers argued that Rogers’ interpretation of tierras baldias did not apply to the legal conditions 

of the Zone. Contradicting Rogers’ framing of tierras baldías as inherently imprescriptible, 

Teran argued that public lands under Colombian law could be acquired through a range of 

prescriptive models including cultivation and commerce.60 

 Even if all of the tierras baldías had been designated as inalienable commons, Teran 

suggested, the 1903 Treaty had not in fact passed public lands from Panama to the United States, 

as the 1848 and 1898 Treaties of Guadalupe Hidalgo and Paris counterparts had done, because 

the United States only assumed the power to act “as if it were sovereign” over the Canal Zone. 

Contrasting the Hay-Bunau-Varilla Treaty to the Treaty of Paris, which had transferred 

sovereignty, fee, and ownership of the Philippines from Spain to the United States, the attorney 

remarked that Hay-Bunau-Varilla was a “special treaty,” possibly “the very first treaty of its kind 

in the world.” As a result, the United States had not assumed control over public property within 

the Canal Zone. 61  

 The ICC counsel would lose on the question of prescription. Two months after the 

hearings began, on August 8, 1908, the commissioners issued awards for thirteen pieces of 
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property, nine of which concerned prescriptive rights, in total sum of $143,980.62 The 1908 Joint 

Land Commission granted Antonio Andrade $90,000 gold in damages, the largest award for 

prescriptive rights they issued. The tribunal additionally recognized the prescriptive rights to 

both land and improvements in the claims of Louisa Cerezo, Luz Espinosa, and the heirs of 

Francisco Argilla.63 

 And so the matter seemed settled. In August of 1908, The Panama Canal Record 

announced that the Isthmian Canal Commission had successfully kept its awards below 

$300,000.64 The total sum of awards had remained within the US government’s projected 

parameters in large part because the tribunal had not considered claims arising from the majority 

of the Canal Zone’s population. Although the 1908 Joint Land Commission had expanded the 

boundaries of who could be considered a valid claimant, the tribunal framed the problems of 

squatters’ rights as an issue limited to relatively large landholders of French and Panamanian 

citizenship. The thousands of tenants from Panama, the West Indies, and the United States living 

and working within the Canal Zone did not fall into the category of titleholder or prescriptive 

settler, and as a result received no measure of compensation for their improvements. Narciso 

Garay, attorney and future Panamanian Secretary of Foreign Relations, complained before the 

Joint Land Commission that his tenants’ homes and cultivations were being destroyed without 

compensation.65 While Rogers lost on the question of prescription, he succeeded in convincing 
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the Commissioners that agricultural tenants remained beyond the scope of compensation as 

outlined by the 1903 Treaty. The houses of squatters, the tribunal ruled, did not belong to the 

landowners and therefore could not be compensated under the terms of the treaty. Any 

compensation they received for their improvements would need to come voluntarily from their 

landlords.66 But the question of tenants’ rights within the Canal Zone had not yet disappeared. 

When four years later the United States government declared that the Isthmian Canal 

Commission would expropriate all remaining lands within the Canal Zone, a new Joint Land 

Commission would be appointed, and a new class of claimants would turn to the tribunal 

demanding compensation.
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CHAPTER 2: DANGEROUS PRECEDENTS 
 

The words one knows so well have a nightmarish meaning in this country. Liberty, democracy, 
patriotism, government — all of them have a flavor of folly and murder. 
  --Joseph Conrad, Nostromo (1904)  
 
Same cause, same effects: what is happening on the Isthmus is exactly, mutatis mutandis…what I 
warned about in August of 1903: Colombia knows from foresight, from antecedents, from instinct, 
that put into practice and squeezed, the Herrán-Hay Treaty would not produce anything other than 
bitter juice and thorns, no other juice than the ten million in gold pesos, the price of the treaty—
smoke, wind, dust, nothing… 
  --Oscar Teran, 1933 

 

In December of 1912, residents of the towns, villages, and estates within the Panama 

Canal Zone began to receive notices that they were trespassing on United States government 

property. Whether in the form of letters, flyers, posters, or personal visits from Isthmian Canal 

Commission agents, the 70,000 people living within the boundaries of the Canal Zone learned in 

one way or another that they needed to abandon their homes as soon as possible. In industrial 

towns like Gorgona and Empire, canal workers on their way to complete the Culebra Cut noticed 

signs posted to the walls of local courthouses and police stations. Farmers in rural villages 

encountered land inspectors who appeared among the fruit groves and informed them that they 

needed to evacuate the area before their zinc roofed houses were burned, flooded, or both. For 

some, these encounters would have been familiar if unwelcome. The village of Limón on the 

shores of Gatun Lake had already been relocated once. For others, the notices would have been 

new but perhaps unsurprising. Isthmian Canal Commission representatives had spent the better 

part of the past five years trying to convince Canal Zone residents to sign “revocable at will” 

leases in order to remain in their homes. The terms of these contracts stipulated that in the event 

of any future expropriations by the US government, leaseholders would be evicted without any 

right to compensation for their property.  

On December 5, 1912, United States President William Howard Taft had issued an 
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Executive Order to depopulate the entire Canal Zone and to extinguish all rights to private 

property within the borders of the ten mile strip of land spanning Panama’s Atlantic and Pacific 

coasts. As discussed in the previous chapter, the 1903 Hay-Bunau-Varilla Treaty that ceded 

control over the Canal Zone stipulated that the United States could expropriate any lands deemed 

necessary for the “construction, maintenance, operation, sanitation and protection” of the canal 

on the condition that it pay market value compensation for all property damages resulting from 

these “takings.”1 In addition to the Depopulation Order, the United States invoked its right of 

eminent domain secured in the 1903 Treaty to expand the boundaries of the Canal Zone an 

additional seventy square miles. The new boundary became the hundred-foot contour of Gatun 

Lake, which was kept at 85 feet above sea level.2 The amount of compensation owed to property 

holders whose lands were taken would be decided by a new iteration of the international arbitral 

tribunal known as the Joint Land Commission. 

At the suggestion of Chief Engineer and recently appointed Canal Zone Governor George 

Washington Goethals, Taft ordered the region’s residents to immediately relocate outside the 

boundaries of the Zone. With the waterway ready to open for operations, The Depopulation 

Order declared that all lands within the limits of the Zone were now considered “necessary” for 

the operations of the canal and authorized the ICC “to extinguish, by agreement when advisable, 

all claims and titles of adverse claimants and occupants.”3 If purchase proved impossible, the 

order went on, “the adverse claim or occupancy shall be disposed of and title thereto secured in 

the United States and compensation therefor fixed and paid in the manner provided in the 

aforesaid treaty with the Republic of Panama.”  
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Figure 1: Map Showing Line of Proposed Lock Canal With Summit Elevation at 85 Feet, 1906 
 

 

 

 

 

 

 

 

 

Figure 2: Property Map of the Canal Zone Showing Property Belonging to the United States of America, Panama R. 
R. Co., and Lands Claimed by Private Persons, 1912 

 

 The Depopulation Order was unexpected. The land question should have been settled in 

the Canal Zone after the 1908 Land Commission concluded its work. Depopulation changed that. 

The Order led to a new wave of “takings,” privately settled claims, and legal questions 
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concerning how the tenets of the 1903 Treaty might apply to property expropriated ten years 

after the initial determination of lands deemed necessary for canal construction. The 1904-1908 

tribunals created to rule on damages for property losses resulting from the US government’s 

initial expropriations for canal construction had considered twenty-one claims total, all for large 

estates. The new Joint Land Commission assembled to deal with post-1912 claims was soon 

confronted with over a thousand new cases. In addition to the sheer volume of these claims, the 

tribunal’s judges faced troubling legal questions. Rather than large estate owners, the majority of 

claimants were now either squatters on small tracts of land or agricultural or urban tenants 

holding leases issued to them by the Canal Zone government. Their cases pushed the Joint Land 

Commission’s judges to consider whether the ICC officials who issued these leases had engaged 

in practices that violated principles of justice and equity under the law of nations. 

 Trespassing notices, resettlement orders, threats of eviction, and destruction of property 

drove over seventy percent of the population to leave the Canal Zone within a year of the 

Depopulation Order, while others remained behind avoiding as best they could the new Zone 

police force established to ensure compliance with the terms of the Executive Order. Of the 

62,810 residents of the Zone according to the 1912 census, half had been there before the United 

States assumed control of the region in 1903. The other half had arrived during the early 

twentieth century construction period as canal workers and their families.4 The majority of those 

relocated were West Indians and Panamanians who left behind homes in the towns and villages 

that came to be known as “pueblos perdidos.” 5 

Labor historians have explored the myriad ways canal workers resisted the increasingly 
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exploitative regimes of Canal Zone administration during the construction years of 1904-1914. 

Julie Greene has noted that as the first civil governor of the Zone after the Isthmian Canal 

Commission passed from direct military control in 1912, Goethals viewed the problem of “ruling 

and preserving order” as more difficult than canal construction itself.6 As soon as the United 

States assumed control over the Zone, the ICC implemented a system of paying skilled 

employees in American gold, and unskilled laborers in Panamanian silver. Beginning in 1904, 

Canal Zone administrators introduced a racial element to the pay system, favoring gold jobs for 

white workers but still allowing for the possibility of silver to gold promotions. In 1906 the 

Isthmian Canal Commission mandated that all “colored employees” be moved to the silver roll, 

and soon restricted gold roll status further to American citizens. Although African Americans 

could still technically qualify for the gold roll pay grade, the ICC increasingly fired these 

employees from skilled positions like engineer, foremen, and machinist. In 1909, Taft ordered 

that no more black workers should be hired as engineers.7 Silver roll workers were paid less, 

received fewer benefits, and were subjected to more dangerous working conditions. And the 

contours of the gold and silver roll system exceeded the workplace. Canal Zone housing, 

recreational activities, and transportation were all segregated by gold and silver status, with 

transgressors subject to harsh police measures. 

In addition to gold and silver roll system, the Isthmian Canal Commission used property 

law to assert political and economic control over the Zone. Although the ICC offered gold and 

silver housing for employees, silver housing was inadequate, expensive due to mandated 

purchase of meal plans, and strictly disciplined. As a result, most silver roll workers preferred to 
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live on their own terms in neighboring towns or villages.8 Some moved to established cities such 

as Gorgona and Empire. Others formed new settlements on the outskirts of the Zone. And still 

more joined Panamanians who took refuge in the surrounding rural estates to raise agricultural 

crops for local markets. Many became “occupiers” without formal permission to reside in their 

homes. As soon as the Joint Land Commission’s jurisdiction expanded to include claimants from 

this latter category, ICC officials attempted to put a stop to all “squatting” by demanding that 

everyone residing within the Zone possess either a formal title or a written lease authorizing 

them to remain in their place of residence.  

Throughout the early years of Canal Zone governance, the Isthmian Canal Commission 

attempted to shape the terms of labor and land tenure in the Zone through framework of property 

rights. The Depopulation Order marks one stage in this longer process.9 While the State 

Department cited “security reasons” as the official justification for the Depopulation Order, the 

purpose of this order was not simply to remove people from the Zone, but instead to create a 

more enforceable legal framework for governing the Zone. Depopulation had not always been a 

goal of the Canal Zone government. But when it became clear that the planned repatriation of the 

roughly 25,000 silver roll workers from the West Indies was proving more difficult than 

anticipated, Goethals announced to Congress that it was his “intention to send them all off, 

whether we can find homes for them on the Isthmus or not, unless Congress orders otherwise.”10 
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During the 1912 congressional hearings on the question of what to do with the civilian 

population of the Canal Zone after construction had concluded, Lieutenant Colonel William L. 

Sibert, member of the Army Corps of Engineers and of the Isthmian Canal Commission, 

suggested that “The white man would not cultivate the land or stay here unless he could get West 

Indians to do the work.”11 While Sibert did not believe this labor structure would necessarily 

pose administrative problems, he clarified that he “would like to see all the land in the zone 

owned only by Americans.”12 Frank Feuille, the new General Counsel for the Isthmian Canal 

Commission, agreed. He expressed concern that the ICC did not have at the moment any 

adequate remedies to keep people off its land in the Canal Zone, and insisted that the existing 

penal laws were not enough to adequately prevent “crimes against the canal and its operations.”13 

Depopulation then came to be seen as the solution to the perceived problem of an administrative 

system that did not allow ICC officials to exercise adequate control over the populations living 

and working in the Canal Zone. The policy of depopulation was not designed to remove the 

population, but instead to solve the problem of the civil and property rights of residents who 

evaded the control of ICC administrators.  

 

THE 1913 LAND COMMISSION 

After the 1912 Depopulation Order, the ICC Legal Department again posted 

advertisements in local newspapers notifying Canal Zone residents of their impending 

resettlement and instructing any potential claimants for damages to file their paperwork at the 

Panamanian National Palace immediately. Each claim needed to include a statement of the 
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amount, location, extent, and uses of the property in question, supported by all existing 

documentary proofs of title and rights. The necessary forms for the initial filing could be 

obtained from the Secretary of the Land Commission or at police stations in the Canal Zone. All 

paperwork had to be received at by April 15, 1913, after which each claimant would be called for 

a public hearing to present further evidence.14  

If Canal Zone officials expected a caseload similar to the one confronted by the 1908 

tribunal, they were mistaken. Depopulation produced a staggering 3,598 new claims filed in 

1913 or after, for a total of $20,660,371.19.15 Presidents William Howard Taft and Belisario 

Porras then appointed another Joint Land Commission, which in 1913 considered 1,056 of these 

new claims. Federico Boyd and Samuel Lewis, the Panamanian Commissioners, were politicians 

who had each been judges on previous iterations of the tribunal (in 1905 and 1907, respectively). 

Boyd, a liberal advocate of Panamanian independence and one of the first presidents of the new 

republic, had most recently served as Panama’s Minister of Foreign Relations. As a Panamanian 

delegate to the United States in 1903, he had voiced such strong opposition to the terms of the 

Hay-Bunau-Varilla Treaty that, according to Noel Maurer and Carlo Yu’s account, he “allegedly 

struck Bunau-Varilla across the face at the news of the agreement.”16 Samuel Lewis, a 

Conservative politician from Panama City and another signatory on the Panamanian Act of 

Independence, had just completed a term as Secretary of State for the Office of Foreign 

Relations.  

The American Commissioners appointed to the 1913 Joint Land Commission, Leo Rowe 
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and Roland Falkner, were new both to the tribunal and to Panama. Both career colonial 

administrators and Pan-Americanists, the two judges were now poised to interpret the kinds of 

laws they had previously designed and implemented. Rowe was an internationalist who had 

worked in the State Department’s Latin American Division and would go on to serve as the head 

of the Pan-American Union. Before joining the Land Commission, Rowe had compiled and 

revised the laws of Puerto Rico, and had joined the board of the recently formed American 

Journal of International Law. Falkner served alongside Rowe as a founding officer of the 

American Academy of Social and Political Sciences, and had gained experience with colonial 

governance through his 1904-1907 tenure as Commissioner of Education in Puerto Rico.17 

Falkner was working as a statistician at the Census Bureau at the time of his appointment, while 

Rowe was teaching law at the University of Pennsylvania.  

Both were appointed on the suggestion of Frank Feuille, who became the new general 

counsel for the Isthmian Canal Commission after Richard Reid Rogers resigned from the post in 

1909. Feuille arrived on the Isthmus in 1910 to assume responsibility as the new head of the 

Isthmian Canal Commission Law Department. Described as “a good Southern Democrat”18 and 

as “a man who by his official acts during the past five years, has brought more suffering to, and 

has been the means of making more paupers out of the laboring class of Panama's people than all 

the revolutions to which Panama was subjected for a decade prior to American occupation of the 

Canal Zone,”19 Feuille was a polarizing figure on the Isthmus. The South Texas-raised lawyer 

had ample experience defending both government and corporate interests in the Caribbean. He 
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had worked as an attorney for the United Fruit Company in Costa Rica and Standard Oil in 

Venezuela, as Attorney General for Puerto Rico, and as Supervisor of the Department of State 

and Justice in Cuba before being, in his words, “sent down” to Panama20 in 1910. Far more 

contentious than his predecessor, Feuille quickly escalated building tensions between the United 

States and Panamanian governments. After five years on the Isthmus the ICC counsel had, one 

State Department official contemplated, “incurred the somewhat active hostility of the claimants 

and their attorneys, and perhaps of Panamanians generally.”21  

 The 1913 iteration of the Joint Land Commission faced a new set of legal problems. 

What had under the 1908 tribunal been framed largely as a question of who was a landowner or 

“landholder” through prescription now became a question of what rights, if any, agricultural and 

urban tenants had to compensation for their improvements. In contrast to the previous plaintiffs 

who had almost exclusively been Panamanian and French landowners, the new claims came 

from tenants and “occupiers,” (squatters) hailing from Panama, the British and French West 

Indies, the United States, China, Spain, and Greece. Although both the American and 

Panamanian laws of eminent domain recognized the right to some measure of compensation for 

tenants in cases of expropriation, the first three iterations of the Land Commission had limited 

their awards to landowners. Furthermore, the exact contours of compensation for which tenants 

were eligible remained an open question. Colombian law stipulated that tenants should be given 

the time to harvest the fruits of their labor or, in the case of immediate expropriation, that they 
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receive some measure of compensation for their losses.22 The US legal system held that tenants 

were entitled to compensation corresponding to their “interest” in the lease.23 The two traditions 

departed when it came to squatters on public or private lands without permission to settle there. 

The Colombian Cultivator’s Law of 1882 and 1894 Municipalities Law recognized rights for 

“occupants” on both public and private lands to receive compensation for their improvements in 

the event of an expropriation, even if they lacked permission to reside on the lands in question. 

American law as interpreted by Feuille instead treated this kind of occupant as a trespasser in 

violation of criminal law. It was unclear which legal framework the Land Commission would 

recognize. 

 Perhaps, ICC officials reasoned, this question could be avoided entirely. Beginning in 

1907, the Canal Zone government had developed a strategy for preventing future claims from 

coming before the Land Commission. Addressing the problem of “occupiers” on lands that might 

potentially be expropriated, ICC Land Agents began issuing “revocable at will” leases to anyone 

and everyone living on public lands within the borders of the Canal Zone not yet slated for 

expropriation. The terms of these contracts stipulated that in the event of any further takings, 

tenants would not be eligible for compensation for their improvements. ICC lawyers Frank 

Feuille and William K. Jackson used the terms of these leases to argue before the Joint Land 

Commission that under the laws in force in the Canal Zone, neither tenants nor occupiers had the 

right to be compensated for improvements they made to the lands on which they resided.24  
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 A key question that had emerged during the 1908 tribunal’s proceedings took on new 

contours during the deliberations of the Land Commission’s 1913 iteration: who was a 

“landholder” under the terms of the 1903 Treaty? When asked why the arbitration assembled in 

1913 was taking so much longer than its predecessors, Judges Falkner and Rowe explained to 

Secretary of State William Jennings Bryan that this was one of the most difficult questions the 

Commission faced.25 Unlike their 1908 counterparts, the claims considered by the 1913 Land 

Commission were not for relatively large tracts of land acquired through prescription. They were 

instead cases concerning compensation for improvements on small plots that often involved 

leases to be interpreted under the umbrella of landlord-tenant law. Because the landlord in these 

cases was the US government in the form of the Isthmian Canal Commission, the distinction 

between public and private international law began to blur. An established tenet of international 

law held that a change of sovereignty did not alter civil law arrangements, and could not nullify 

existing property rights. Property was conceptualized as a kind of “keystone right” under 

international law that remained insulated from changes in sovereignty.26 This was in the abstract 

a vision of property that the US government sought to recognize and protect, because it protected 

American investments abroad from expropriation, revolution, and regime change. But, Falkner 

and Rowe reflected, “there are situations which lie on the border between public and private law 

which offer peculiar difficulties and, under the opposing rules of different systems of 

jurisprudence, are liable to cause much hardship.”27 The difficult situations referred to by the 

American Commissioners arose from two kinds of claims not considered by the previous 
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iteration of the Land Commission. The first concerned agricultural and urban tenants whose 

leases stipulated that they would not be eligible for compensation in the event of an 

expropriation. The second stemmed from the “occupiers” who had refused to sign such leases 

and, in the eyes of the ICC, had remained on American lands illegally.  

 

LIKELY TO WORK HARDSHIP 

 It was not entirely clear on what legal authority the Canal Zone Government was issuing 

its revocable at will leases in the first place. As the Joint Land Commission judges reflected in 

their 1913 Interim Report, “Considerable uncertainty seems to have existed with reference to the 

authority for the leasing of agricultural lands in the Canal Zone.”28 The ICC drew on an 1892 Act 

of Congress authorizing the Secretary of War to issue revocable leases for property of the United 

States when such leases were demonstrably “for the public good.” But it was unclear if this 

power extended to the Canal Zone remained in the absence of an executive order or 

congressional act stipulating as much.  

 There was also the problem of implementation. Canal Zone residents often refused to 

sign these contracts. As early as 1907, the ICC Executive Office began receiving complaints 

from Canal Zone tax and customs collectors concerning residents’ refusal to sign revocable at 

will leases. In a 1907 letter, District Tax Collector E.M. Robinson and Customs Collector Tom 

Cooke wrote from the town of Gorgona to the Executive Office in Ancon, “beg[ging]to advise 

that the majority of the people have absolutely refused to sign leases.” “This movement,” the 

collectors suggested, “was started by one or two agitators here in Gorgona who control a certain 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
28 Roland Falkner and Federico Boyd, Interim Report of the Joint Commission Appointed by the President of the 
United States of America and the President of the Republic of Panama under the Provisions of Articles VI and XV of 
the treaty ratified February 26, 1904: For the period, March 1, 1913 to September 23, 1913. (Panama: Government 
Printing Office, 1914): 23. 



!

 66 

class of people, and one agitator can do a good deal of harm if he is allowed to control such 

movements.”29  

 The “agitators” and those who refused to sign leases, Robinson explained, “take 

exceptions to that part of lease which reads: ‘Lease is to be revoked at will by the lessor.’” As a 

result, he continued, “the people are occupying the Government land without having any lease 

from any part of the Commission, or the United States Government.” Given that “The agitation 

with regard to this matter is very strong,” with residents refusing to sign leases or vacate the 

lands in question, the tax collector recommended “that prompt action by the Department be taken 

with regard to putting them off the land.” Given that the people had “defied the Government in 

this matter,” he believed “strong measures should be taken by the Government to overcome any 

such agitation.” “The principle agitators in this move,” Robinson concluded, “are Dr. D.W. 

Ogilve, a colored Jamaican, Gabriel Jolly, a Martiniquen, and George Andrade, a Greek.”30  

 Beginning in 1913, the lease protests transformed from early direct action into legal 

claims before the Joint Land Commission. These claims pushed tribunal to address the question 

of whether claimants like Ogilve, Jolly, and Andrade, who had refused to sign leases with the 

Isthmian Canal Commission, should be awarded for their improvements or dismissed as 

trespassers on public lands. The Commissioners also faced the problem of deciding whether or 

not those who had signed such leases under threat of eviction or worse should be entitled to 

compensation for their improvements despite the fact that the terms of their leases expressly 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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prohibited them from receiving any measure of relief. Boyd, Lewis, Rowe, and Falkner faced an 

uncomfortable problem. Would they render ICC contracts invalid, thereby establishing a 

precedent in which international tribunals could nullify American municipal law on the basis of 

the “principles of justice and equity” guiding the law of nations? Or would they uphold leases 

whose terms might at best be considered, as their Interim Report found, “harsh”?  

 Tenant after tenant reported that they had signed their leases only in response to threats or 

fraud on the part of ICC Land Agents. An Interrogatory Report of the Inspector of the 

Commission received on July 22, 1913 reveals the extent to which leaseholders felt that they had 

accepted their leases under conditions of duress. When asked, “Did you or your predecessor ever 

sign an Isthmian Canal Commission lease? If so, in what year?” the Report revealed multiple 

variations of a single answer: “Yes. I could not understand what I was obliged to sign by an 

English Inspector of the I.C.C.” Or simply “In 1907-I was obliged to sign it.”31 The British 

Colonial Office, which received mounting complaints from West Indian subjects and their 

attorneys concerning ICC policies in the Zone, found that leaseholders had been forced to sign 

under conditions of fraud or coercion. Many were told these contracts were merely a “formality,” 

and that any property destroyed by the ICC would be fully compensated. They were additionally 

warned that refusing to sign would lead to forcible eviction and destruction of their property 

without any payment whatsoever.32 Others who could not read or write were forced to sign 
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without being informed of the contents of these leases.33 The Land Commission judges conceded 

that these leases were “likely to work hardship in many cases.”34 But they were not quite 

prepared to determine whether this kind of hardship was a form of legal coercion capable of 

nullifying contracts.  

 Thousands of tenants from the estates of Matachin, Juan Grande, San Lazaro, 

Bailamonos Norte, Bailamonos Sur; the twenty one towns within the Zone from Ancon to Toro 

Point; and the villages loosely grouped into the four rural administrative districts of Ancon, 

Empire, Gorgona, and Cristobal sought compensation for improvements that, according to the 

terms of their contracts, they had no right to receive. By May, the judges of the Joint Land 

Commission found themselves so swamped with claims that they had to temporarily postpone 

public hearings to give them time to catch up.35  

 Tenants and occupiers within the Canal Zone used the 1913 Joint Land Commission to 

make claims for both agricultural and urban plots. The agricultural claims for improvements on 

rural estates most closely resembled the issues addressed by the tribunal convened in 1908. 

Claims regarding urban lots raised a related set of questions about the legitimacy of ICC leases. 

The majority of these cases came from the town of Gorgona, a city recently expanded by 

migrants and Canal Zone workers seeking refuge from the increasingly disciplinary regimes of 

the ICC’s silver roll housing. Historian Julie Greene has called Gorgona “the industrial heart” of 

the Canal project, noting that the city was often referred to as the “Pittsburgh of the Canal 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
33 Theo Hinckley to Claude C. Mallet. March 27, 1913. M235. Foreign Office, Consulate, Panama (formerly United 
States of Colombia); General Correspondence; From Miscellaneous (1913 Jan 1 - June 23), The National Archives 
of the UK, Kew. Thank you to Joan Flores for sending me this document, which she discovered in her research. 
34 Interim Report of the Joint Land Commission (1913): 22-23. 
35 The Canal Record No. 38 (May 14, 1914): 314. 



!

 69 

Zone.”36 One of the major towns on the shores of the newly created Culebra Cut, Gorgona was in 

1913 subsumed under the waters of Gatun Lake.  

 Similar to their agricultural counterparts in rural villages, Gorgona residents reported that 

their ICC leases had been coerced by Zone police and land inspectors. Assistant Engineer 

Hodges informed the Secretary of War, “Claimants state that they signed leases under coercion, 

threats and misrepresentations and claim ownership in the land, as well as in the houses, by 

virtue of Columbian laws.” While Hodges insisted, “The only threats shown by our files were 

that occupants failing to sign Canal leases would be evicted by legal proceedings,” their claims 

continued to pile up. “If Joint Land Commission ignores Canal leases and accepts statements of 

occupants regarding their claims of ownership,” the letter warned, “it may cost the Government a 

very large sum of money to clear the town of Gorgona of its occupants.”37  

Frank Feuille immediately requested that all claims concerning squatters or leaseholders 

be dismissed. The cases involving Isthmian Canal Commission issued leases were simple, he 

suggested. Tenants had signed away any rights they might have had to compensation for their 

improvements, and the Land Commission could not disregard American contract law.38 As for 

the “occupants” who had refused to sign such leases, he insisted that they were trespassing on 

US government property and thereby in violation of criminal law. 

 The plaintiffs’ lawyers Oscar Teran, Theodore Hinckley, and Stevens Ganson would 
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serve as Feuille’s chief adversaries in the months to come. Feuille reflected with considerable 

rancor in 1915 that, “These three lawyers control about seventy-five per cent of the claims before 

the Commission. They employ negro agents and “runners” to go through the jungle “drumming 

up” claims for them. They are by far the most active claim attorneys we have here.”39 Hinckley 

and Ganson were certainly strategic about advancing the cases they argued, most of which 

concerned Panamanian cultivators and British West Indian subjects with small holdings.40 But 

they were not the source of these claims. Their firm, the Panamanian Ministry of Foreign 

Relations, the US State Department, and the British Colonial Office all received complaints from 

Canal Zone residents after it became clear that the Isthmian Canal Commission was not planning 

on compensating them for property destroyed in the wake of the Depopulation Order.41 

 In June of 1913, Teran, Hinckley, and Ganson filed a memo with the Joint Land 

Commission arguing that squatters on public lands in the Canal Zone should be eligible for 

compensation regardless of whether or not they had signed ICC leases.42 “Courts of last resort in 

the American union,” they sustained, “have recognized the rights of settlers upon the public 

domain, when their holdings or property rights are required in expropriation proceedings, for 
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public use.”43 Furthermore, the attorneys argued, “Products that are the result of toil and labor 

must be regarded as private property.”44 Although they recognized that homestead laws in the 

United States differed significantly from those of Colombia, the plaintiffs’ lawyers suggested, “It 

is a recognized fact that this is a basic and elementary principle of law in all civilized countries 

and they cannot legally be deprived of any of the rights which the law has conferred upon 

them.”45 A “mere change of sovereignty,” they argued, “did not affect their status as cultivators 

nor their rights as such.” Given that there had been no legislation or executive order abrogating 

the terms of the 1882 Cultivators' Law, these lawyers argued that their clients had acquired 

definite rights to property in their improvements “according to the principles of justice or rules of 

equity” mandated by the law of nations. Pointing out that the terms of the revocable at will leases 

in question departed dramatically from the limits of ICC authority, Teran, Hinckley, and Ganson 

argued that the Canal Zone government had exceeded the powers delegated to it.46  

The three attorneys concluded their memo by arguing, “Either these claimants are entitled 

under the law to compensation or they are not so entitled. There is no middle ground for this 
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Commission to follow.”47 But in approaching this set of claims, the judges did seek out a kind of 

compromise. They divided cases into claimants without ICC leases, who they deemed eligible 

for awards; claimants with ICC leases who had settled on public lands before the ratification of 

the Treaty in 1904, also eligible for awards; and claimants with ICC leases who had entered upon 

these lands after 1904, who were denied the right to compensation for their improvements. 

Although “fully cognizant of the fact that the courts of the United States hold that occupiers of 

public lands acquired no rights,”48 the Land Commission issued awards for claimants who had 

not signed ICC leases or who had entered their leased lands before 1904. To arrive at this 

decision, the Commissioners cited a Supreme Court decision regarding territory ceded by 

Mexico to the United States in 1848, United States v. Auguizola, explaining:  

They have directed their tribunals, in passing upon the rights of the inhabitants, to 
be governed by the stipulation of the treaty, the law of nations, the laws, usages 
and customs of the former government, the principles of equity, and the decisions 
of the Supreme Court, so far as they are applicable. They have not desired the 
tribunals to conduct their investigations as if the rights of the inhabitants to the 
property which they claim, depended upon the nicest observance of every legal 
formality. They have desired to act as a great nation, not seeking, in extending 
their authority over the ceded country, to enforce forfeitures, but to afford protect 
and security to all just rights which could have been claimed from the government 
they superseded.49  
 

Although this principle of equity had not in fact been applied in the majority of claims to land 
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titled under Mexican law, the impulse of the precedent took on new possibilities in the context 

United States control over the Panama Canal Zone.  

 In justifying their decision to recognize certain kinds of property rights in tenants’ claims, 

the Commissioners pointed to the “exceptional conditions prevailing in the Canal Zone.”50 “The 

plainest principles of equity,” they ruled, “required that, in a territory where the inhabitants had 

been accustomed, from time immemorial, to go upon public lands for the purpose of cultivating 

small tracts in order to secure a livelihood, the United States Government give peremptory notice 

that ‘squatting’ would not be permitted on the public lands of the United States and that such 

occupiers would be removed without compensation.” Recognizing that no one—not the 

claimants, their lawyers, and least of all the US government—seemed to know the exact 

boundaries of public lands with any certainty, the Land Commission judges sided in equity with 

claimants. But, the Commissioners were careful to specify, there was also a strictly legal reason 

for their rulings. Because American law did not extend ex propio vigore (by its own force) to the 

Canal Zone, and because there had been no executive order abrogating the 1882 Colombian 

Cultivators’ Law, property rights acquired in the Canal Zone under the terms of that law 

remained intact.51 Anecdotally, their opinion pointed out that the cultivators had served a clear 

function within the economy of the Canal Zone: 

The evidence before the Commission clearly shows that many persons went upon 
public lands in full view and knowledge of the agents of the United States 
government. In fact, in some cases, such occupancy served to keep certain 
elements of the labor force contented and relieved the Isthmian Canal 
Commission of the necessity of housing them. Furthermore, their cultivations of 
small tracts of land contributed towards furnishing local markets with some of the 
staple articles of diet of the laborers employed by the United States government. 
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 The tribunal then awarded occupiers compensation for their improvements.52  

 This set of rulings marked a victory for the landholders who had refused to sign ICC 

leases, although a tempered one. One of the leaders of the anti-lease protests, Gabriel Jolly, 

received $2,206 in improvements for his houses in Gorgona but was found not be the owner of 

the land.53 Dan Cameron, who had similarly refused to sign a revocable at will ICC lease, was in 

September of 1913 granted an award for his improvements to lands on the estate of Juan Grande. 

But Cameron's refusal to sign a lease involved, the Commissioners ruled, “a refusal or neglect to 

pay to the United States rent for the land occupied, and the Commission finds that Cameron is 

indebted to the United States for the arrears of rent upon the property.” In making its award of 

$300, the Commissioners reasoned, “due allowance has been made for the fact of such 

indebtedness.”54 Hilario Seixas, another lease protester filing a claim for property in Gorgona, 

received a similarly framed award. Seixas had received a letter from the Collector of Revenues 

warning that he was currently occupying lots that were the property of the Isthmian Canal 

Commission, and would be evicted from the property unless he signed a lease with the Canal 

Zone government immediately. The threat turned out to be empty, at least for the moment. A 

year later, Seixas was still in his home, because the Assistant Attorney for the ICC again wrote to 

inform him that unless he immediately signed a lease and paid back rent owed to the ICC, the 

government of the Canal Zone would “take such steps as may be necessary” to secure both 

possession and arrears. When Seixas continued to refuse to sign, Feuille a suit for unlawful 
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detainer with the District Court in Gorgona, where the judge ruled in favor of the United States. 

The Joint Land Commission found that Seixas remained protected by Article 5 of Colombian 

Law No 50 of 1894 (the Municipalities Law), and therefore deserved compensation for his 

property.55 But, the judges emphasized, “In view of the fact that Seixas remained in possession 

of these houses until January, 1912, but has paid no rental for the lots since the first of July, 

1907,” the commissioners deducted $615.82 from his award, representing the amount of 

judgment entered against the said Hilario Seixas for arrears of the rental.56  

 The Joint Land Commission extended the logic of its “occupiers” ruling to rural ICC 

leaseholders on the condition that these tenants had already been occupying the lands in question 

when “compelled” to sign leases with the ICC. In this case, the tribunal found that claimants 

remained eligible for compensation for property rights in improvements made under the terms of 

the Colombian Cultivators’ Law so long as they had made the improvements in question before 

the date of the treaty signing on November 18, 1903.57  

 Since the 1908 Land Commission had already recognized prescriptive rights under the 

Cultivators Law, it was perhaps not such a stretch that they would uphold the tenants’ rights 

clauses of the same law. The urban tracts not protected by the 1882 legislation, however, posed 

another kind of problem. Juan Sotillo’s claim became a test case for whether or not the Land 
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Commission ruling on agricultural leases would apply to urban lots within the town of Gorgona. 

Sotillo had been compelled to sign a contract with the Isthmian Canal Commission for land 

already leased to him either under a renewable permit from the Municipality of Gorgona. When 

the ICC dissolved the municipality in 1907, Sotillo had signed a revocable at will lease in order 

to remain in his home. When he then proceeded to make a claim with the Land Commission after 

ICC agents destroyed his house in 1912, counsel for the United States filed a demurrer to the 

jurisdiction of the Commission to consider his case. Considering Sotillo’s situation, Feuille 

argued, would exceed the tribunal’s jurisdiction because “the use and occupation of the land 

upon which the alleged improvements were located arose out of a private agreement, license, or 

contract between the United States of America and the claimant.” As a result, the ICC counsel 

concluded, the claimant had lost all rights to property in his improvements through the terms of 

“Isthmian Canal Commission lease No. 4093, canceled the first day of April, 1911.”58  

 The Land Commission overruled Feuille’s demurrer. However, rather than addressing the 

question of ICC leases in the terms posed by the claimants—regarding their coerced nature—the 

judges instead framed the problem in terms of these contracts’ ability or inability to supplant 

previously established property rights under Colombian and Panamanian law.59 The tribunal 

concluded that claimants who held leases from the Municipality of Gorgona prior to signing ICC 

leases for the same lands had acquired rights under Law 50 of 1894 and articles 739, 966 and 
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970 of the Colombian Civil Code that had not been nullified by their subsequent contracts with 

the Isthmian Canal Commission. This ruling did not, however, apply to claimants who accepted 

ICC leases without a permit or lease previously issued by the Municipality of Gorgona.60 The 

commissioners emphasized that all revocable leases issued to people at the time of their entry 

onto town lots would be recognized, and the claims of their holders dismissed. They reassured 

Canal Zone government officials that “the Commission has not at any time undertaken either to 

ignore or to nullify the leases or licenses issued by the Isthmian Canal Commission.” It was only 

in cases where leases had destroyed preexisting rights that the Commission awarded 

compensation.61 While these rulings significantly expanded the scope and scale of the awards 

issued, the Land Commission continued to exclude a significant percentage of claimants. By 

issuing awards only to leaseholders who had entered their lands before the signing of the Hay-

Bunau-Varilla Treaty, the Commission effectively excluded the majority of Canal workers, most 

of them West Indian, from eligibility for awards. 

 The case of Augusta Dunlop, one such British West Indian subject, demonstrates the 

limits of the tribunal’s distinction between leaseholders who entered the land in question before 

or after 1903. Like Juan Sotillo, Dunlop held an ICC issued lease for an urban lot in the Gorgona 

Administrative District. Unlike Sotillo, she had moved to this lot through signing a lease with an 

ICC agent in 1905 and subsequently constructed a house there. Dunlop filed a claim for $300 in 

compensation for her home in the town of Pedro San Miguel, which the ICC had destroyed soon 
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after the 1912 Depopulation Order. When her lawyer, Valentine Bruno, filed the claim, attorneys 

for the United States Frank Feuille and William K. Jackson filed a demurrer to the jurisdiction of 

the Commission on the grounds that the lease was revocable at will without the option of 

compensation for improvements. In this case, the Land Commission judges agreed. “It is clear,” 

their opinion read, “that when a person has accepted a revocable lease or license from the United 

States Government, such lease or license is accepted subject to the powers specifically reserved 

by the United States Government or its agent, the Isthmian Canal Commission, to revoke the 

lease or license, and to require the removal of any building erected thereon. The relationship is a 

purely municipal one, and involves nothing in the nature of an international obligation to be 

discharged under the Treaty.” The judges ruled that the case was not within the province of the 

Land Commission and dismissed the claim for lack of jurisdiction.62 In their hundreds of 

subsequent dismissals, the commissioners referenced the Dunlop decision as precedent, 

concluding that “for the adjudication of all such claims, the claimants must seek a remedy 

through the procedure afforded by municipal laws.”63 Historian Michael Conniff has found that 

the Joint Land Commission favored Panamanian over West Indian claimants for property lost 

due to Gatun Lake flooding,64 a pattern that was also noted at the time by the British Colonial 

Office.65 The Sotillo and Dunlop decisions explain how the Land Commission produced this 
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distributive outcome without explicitly distinguishing claimants on the basis of race or 

nationality. Although the ruling held that Dunlop and others like her must “seek a remedy 

through the procedure afforded by municipal laws,” the British Legation in Panama noted, “the 

financial position of the claimants and the smallness of their claims hinders any action in that 

direction by most of them.”66  

The Land Commission—which was after all composed of United States and Panamanian 

diplomats—temporarily placated Panamanian critics of the Depopulation Order without 

explicitly condemning ICC policy as coercive or fraudulent. It did so by limiting the ability of 

Canal Zone workers and their families, who had arrived after 1903, to receive compensation for 

their property. In their Interim Report, the Land Commission judges concluded that while, “It is 

generally agreed that the terms of this lease are harsh and likely to work hardship in many 

cases…The question as to the justice or harshness of such provisions is a matter beyond the 

jurisdiction of the Commission.” “It may not be amiss,” the Report reflected,  

to say a word concerning the conditions under which persons occupying public 
lands as cultivators were required to accept the revocable licenses issued by the 
Isthmian Canal Commission. Practically all of these people belong to the 
humblest class, who were put into in a position to defend their rights. They were 
confronted with the alternative of accepting the leases or being evicted from their 
homes. It is safe to say that not five per cent of those who were required to accept 
such leases knew the contents of the instrument they were signing, either because 
of her illiteracy or because of a lack of acquaintance with the English language, in 
which all the leases were printed. While the facts do not have any bearing on the 
strict interpretation of the law governing the rights of such cultivators, they should 
be given weight in arriving at any general estimate of the equities of the 
situation.67  
 

But while the Interim Report briefly ruminated on the question of whether or not ICC policies 
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met international legal standards of “equity and fairness,” it ultimately concluded that these 

claims remained outside the purview of the tribunal’s oversight. Commissioner Falkner 

emphasized to the Secretary of State, “We desire to state that, when no other relations subsisted 

between the parties than those created by the leases, full effect has been given to such leases.”68 

Feuille, however, refused to accept the possibility of awards granted to ICC leaseholders under 

any terms. This refusal would launch the Joint Land Commission’s proceeding in to a newly 

politicized realm and produce a heightening series of diplomatic disputes that ultimately led to 

the dissolution of the arbitral tribunal and renegotiation of the Hay-Bunau-Varilla Treaty 

beginning in 1926 and completed in 1936.  

 

A DANGEROUS PRECEDENT 

 Despite the conciliatory language of the Joint Land Commission’s rulings around the 

question of ICC leases, Feuille filed a series of formal protests against these decisions and sought 

new ways to get them overturned. The general counsel protested the Gorgona, Juan Grande, and 

Bailamonos Sur decisions together in a series of letters to the State Department, emphasizing that 

the “rulings of land commission, if undisturbed, would establish a dangerous precedent, not only 

largely increasing the aggregate amount of damages to be paid by the United States, but resulting 

in an interference with the sovereign rights of the United States in the Canal Zone as well.”69 

“About 1,550 claims have been filed,” he warned, “and several thousand more will probably be 

filed, many of these due to the ruling of the Commission.” Going as far as to characterize the 

recent rulings as a “denial of justice” to the United States, Feuille cited a series of claims 
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commissions to support the argument that he was unaware of “any case in which an international 

tribunal has ever attempted to set aside written agreements entered into with the agents of our 

government, or ever held that intruders upon public lands were entitled to compensation from 

our government for improvements placed thereon in violation of penal laws.”70 Feuille wrote 

repeated letters to the Secretary of War insisting that squatters in the Canal Zone should be 

punished as criminals.71  

 The commissioners had all agreed on the major questions of tenants’ and occupiers’ 

rights that the 1913 Joint Land Commission faced. The twenty-two claims that they forwarded to 

the Umpire concerned technical questions like whether or not people who had bought land and 

improvements from ICC leaseholders who had commenced occupation prior to 1904 were 

eligible for compensation. But Feuille saw in Umpire Victor María Concas y Palau, a Spanish-

American War veteran, an opportunity to reassess all of the tribunal’s recent rulings. Feuille and 

his co-counsel Charles R. Williams used the Umpire’s hearings to argue that the Joint 

Commission had no jurisdiction over any cases involving ICC leases. “If the Joint Commission 

or the Umpire can take jurisdiction of the cases and determine the relative rights and obligations 

of the parties under those circumstances,” they suggested, “then every real estate transaction 

between the Government of the United States and the Canal Zone, and private individuals, is 

subject to ascertainment by the Commission or the Umpire. We respectfully submit that contracts 

of that nature are not subject to review by an international tribunal.”72 Feuille explained to the 
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Umpire, “The principle involved in these cases is of importance to the United States, because it 

affects its sovereign jurisdiction over public property in the Canal Zone and its right to make 

rules relating to the disposition of such property.” “In other respects,” he suggested, “the cases 

submitted are of very small consequence, inasmuch as the property involved is of insignificant 

value.”73  

 Because Feuille insisted that the Land Commission’s rulings “[did] violence to the well 

known rules of organic law of the United States,” the chief counsel refused to certify any awards 

involving ICC leases.74 He gained initial support for this refusal from State Department officials 

who agreed with his assessment that the rulings of Land Commission, if undisturbed, would 

establish a “dangerous precedent.”75 In a letter explaining the head of the legal department’s 

concerns and demands to the Secretary of War, Goethals explained that “If the Joint Land 

Commission is authorized to set aside an agreement such as the one in question, they might 

likewise ignore other agreements made between governmental agents and private parties in the 

Canal Zone.”76  

 With uneasy sanction from the State Department, Feuille declined to authorize payments 
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on awards concerning ICC leases, producing a diplomatic controversy that would last into the 

1920s. As the Land Commission continued to hold hearings through 1917, the general counsel 

continuously penned letters to the State Department protesting the tribunal’s rulings. These 

protests produced increasing tensions between Panama and the United States. As early as August 

of 1913, after Feuille expressed his initial refusal to authorize the Gorgona, Juan Grande, 

Bailamonos, and Matachin awards, Panamanian Secretary of the Treasury Eusebio Morales 

wrote to Secretary of State William Jennings Bryan, 

The manifest intention of Feuille and Jackson to not comply with certain rulings 
of the Joint Commission, decided by unanimous votes, demonstrates an ignorance 
that threatens to distort and devalue the clear terms of a public treaty. My 
government knows that the enlightened and just government of the United 
States—which has in so many instances proven both its respect for public treaties 
and its firm and sincere embrace of international arbitration as the most civilized 
means of resolving conflicts between States—will not approve the attitude 
assumed by the subaltern employees referred to, and in this security I dare to 
request that your government order that the decisions of the Joint Commission be 
respected, obeyed, and complied with by the agents of your government.77 
 

But Feuille did not seek to disregard international law—he instead sought to remake it.  

 

THE RIGHT TO BE GENEROUS 

 In an August 1913 cablegram to the War Department, Frank Feuille called for the 

Secretary of War to launch an immediate investigation of the Joint Land Commission one the 

grounds that the tribunal had exceeded its jurisdiction in issuing awards to settlers on lands 

belonging to the United States. The head of the ICC Law Department expressed concern that 

these awards disregarded the provisions of the Penal Code in force in the Canal Zone as well as 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
77 Eusebio A. Morales to William Jennings Bryan, August 21, 1913. File 411.19L22/117. RG 59 Decimal File 1910-
29 From 411.17G79 to 411.L 9L22/129. Box 4707. 
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United States contract law.78 Particularly worrisome was the Joint Commission’s use of the 

principle of equity to issue certain awards. In response to awards to claimants like Juan Sotillo, 

Feuille sought to re-conceptualize the meaning and function of an arbitral tribunal under 

international law. By citing the concept of equity in their recent series of awards, the ICC 

counsel suggested, the Land Commission had overstepped its bounds as an arbitral body. 

Throughout its proceedings, the tribunal had drawn on the concept of equity in assigning awards, 

with American counsel Richard Reid Rogers invoking the term as frequently as his Panamanian 

counterparts. Following the 1913 rulings, Feuille announced a sharp break from the policies of 

his predecessor. He began to insist that there was no place for the legal concept of equity within 

the proceedings of the Joint Land Commission. 

 Feuille’s whole cloth rejection of equity incited immediate protest from the Panamanian 

judges. Each side of the debate staked competing claims to the un-codified norms comprising the 

law of nations. Panamanian Commissioner Federico Boyd argued that the 1904 Treaty had 

emboldened the Land Commission to make decisions according to “the general principles of 

international law and in the principles of equity.”79 Following Feuille, the US State Department 

began to push to remove considerations of equity from tribunal’s proceedings on the grounds 

that, “there is a body of laws in every civilized community which applies to public and private 

property, and that it is the duty of those who pass upon such rights to interpret and apply those 

laws.”80 Equity was then, American State Department officials began to suggest, an artifact of 
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79 Federico Boyd to Secretario de Relaciones Exteriores, 29 de marzo de 1917: P. 2. Comision Mixta 
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earlier notions of law that had outgrown their usefulness.  

 The legal concept of equity had a long history, dating back to Greek and Roman law. A 

persistent interpretative tension concerns whether equity operates as a corrective to law or as a 

source of law. The Anglo-American legal system tended to favor the former approach. Courts of 

equity emerged in early modern England as places for Britons to seek remedies not available to 

them through legal means. This conception of equity remained a part of the United States legal 

system, although law and equity courts merged in many jurisdictions beginning in the early 

twentieth century. In international law and in the proceedings of mixed claims commissions in 

particular, equity tended to be treated as a source of law. The Joint Land Commission, like most 

international arbitral tribunals, created its own jurisdiction but was beholden to international 

norms.  

It then fell to the Commissioner to determine whether “principles of justice and equity” 

formed part of those norms or were instead contingent on specific treaty arrangements. Hay-

Bunau-Varilla stipulated that the Joint Commission would award decisions on the basis of 

international law. But unlike similar treaties of its kind, the 1903 agreement did not contain a 

clause explicitly articulating that the Joint Land Commission should adhere to equitable 

principles. In contrasting the arbitration clauses of Hay-Bunau-Varilla to those of similar treaties, 

Feuille proposed that the eminent domain clauses worked as contractual options allowing the 

United States to compensate any property taken at its 1903 value. “The purpose of Article VI,” 

he explained, “was not so much to protect private rights, because those rights would have been 

protected under the ordinary international rules that govern civilized countries.” Instead, the 

clause “was inserted in the treaty in order to give the United States the option of taking privately 

owned property, when in the judgment of our government the property was needed for Canal 
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purposes, at the value which the property had anterior to the date of the convention.” The issue 

was urgent, Feuille informed ICC Governor Chester Harding, because the remaining squatter and 

improvement cases still pending before the Land Commission would “require more work on the 

part of the Commission than all of the land cases heretofore tried combined.”81 

 While Feuille was not averse the idea of the United States offering some monetary 

assistance to claimants denied compensation on legal grounds, he did take issue with these 

awards being classified as “equitable,” and with these awards stemming from Land Commission 

mandates. Feuille feared that the arbitral tribunal would invoke international legal norms to 

trump American contract and property law, thereby producing precedents that might in turn be 

used further to question the validity of American legal arrangements in the Zone. 

 In an August 27, 1913 Memorandum for Goethals regarding the spate of awards the 

tribunal had recently issued following the Juan Sotillo decision, Feuille articulated a new legal 

distinction between equity and what he termed “generosity.” “It is true,” he conceded, “as stated 

by the Commission in its rulings, that some of the lessees from the Canal Commission have been 

given compensation for their improvements notwithstanding the provisions in the lease, but the 

compensation is in those cases was in the nature of a gratuity, in order to help the people who 

were destitute circumstances.”82 The lease-holders referred to in these decisions included tenants 

who had received small sums of money from lower level ICC administrators as part of a stop-gap 

measure designed to halt the momentum of the lease-protest movement. However, Feuille 

insisted, “The Land Commission is not authorized to base any of its rulings upon generous 
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impulses” because “The privilege of being generous in these cases belongs exclusively to the 

United States.”83  

 The problem with the kind of “generosityÓ Feuille advocated was that it was not subject 

to any international oversight, which had been the expressed purpose of including Article VII in 

the 1903 Treaty. The rising levels of diplomatic dispute concerning governance of the Canal 

Zone would lead the United States and Panama to begin to renegotiate the terms of the Hay-

Bunau-Varilla Treaty in 1926. The next chapter explains how the proceedings of the Joint Land 

Commission fit into these negotiations and their resultant restructuring of political power in the 

Canal Zone. 
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CHAPTER 3: MARKET VALUES 

 
Till the lands of the squatters grow cold, 
and the infinite claimants are old, 
we’ll scrap endlessly, 
no truce shall there be, 
though lawyers may threaten and scold, 
Till the Paymaster runs out of gold, 
And the mysteries of law shall unfold, 
We’ll cling, job, to thee, 
 And Draw salar-e-e 
Till the lands of the squatters grow cold. 
--”Till The Lands of the Squatters Grow Cold,” Sung by Frank Feuille and the Joint Land Commission, 19161  
 

 On April 26 of 1913, Nicolasa Noriega and Isabel Hernández filed a $109,203.50 claim 

against the United States for 600 hectares of land they had recently inherited from John 

McGregor. The tract, situated near the old Panama Railroad Station at Empire along the road to 

Panama City, had been expropriated as a result of the 1912 Depopulation Order.2 After a hearing 

in 1915, the Joint Land Commission unanimously decided that the claimants were the owners of 

the land and improvements in question, but the judges were unable to agree on the amount of the 

award. The case then went to the Umpire, Victor M. Concas y Palau, on the question of value.3 

The Commission made an ocular inspection of the lands and considered them to be similar to 

those of neighboring B. Burns Duncan, who had settled directly with the ICC for $20,000. The 

American judges argued that a similar amount would be appropriate for the McGregor award. 
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1 Quoted in Carse (2014): 115  
2 Decision of the Umpire Award No. 123 Docket No. 408 August 7, 1916, In the matter of the claim of John 
McGregor, deceased, Egerton Shaw Humber, Administrator for property located near Empire: p. 1. JLC Records 
Relating to Claims, Awards, and Dismissals 33-D-10/A/1-50 THRU 33-D-10-A-176 Box 2, Folder Award #33-D-
10-A-51-125 (Dismissals)[1 of 4].  
3 Decision of the Umpire Award No. 123 Docket No. 408 August 7, 1916, In the matter of the claim of John 
McGregor, deceased, Egerton Shaw Humber, Administrator for property located near Empire: p. 1. JLC Records 
Relating to Claims, Awards, and Dismissals 33-D-10/A/1-50 THRU 33-D-10-A-176 Box 2, Folder Award #33-D-
10-A-51-125 (Dismissals)[1 of 4]. 
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Their Panamanian counterparts instead suggested that private settlements did not offer a fair 

gauge of market value, pointing to the fact that McGregor himself had rejected an offer by 

Isthmian Canal Commission Land Agents for $10,000. 4 

 It was this failed attempt at a private settlement that most troubled the Umpire. Concas 

explained that while this case was not the most important one he had considered, it was “without 

doubt the most difficult and one in which an unfavorable impression is caused in reading that 

part of the testimony.”5 The unfavorable impression stemmed primarily from the private 

settlement the American commissioners cited as evidence. The low value of the settlement, the 

Panamanian Commissioners had found, did not represent the market value of the property in 

question because it was coerced through threats and fraud on the part of the Canal Zone Land 

Agents.”6 Concas agreed that the settlement in question was unsavory, and ruled that the 

claimants were entitled to compensation in sum of $30,000 US dollars.7  

 The decision troubled Feuille. In a 1917 letter to the Secretary of State regarding the 

Umpire’s ruling, the ICC counsel sought to discredit Concas’ reasoning. He began by insisting 

that Noriega and Hérnandez held no legitimate title to these lands, which “were generally known 

and recognized as “tierras baldias” or public lands.”8 This was not the same tierras baldías 

argument that Richard Reid Rogers had invoked in 1908. Rather than proposing that public lands 

remained forever outside of the market and could not therefore pass into private ownership, as 

Rogers had done, Feuille instead suggested that Noriega and Hernandez had not engaged in the 
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4 Ibid., p. 2. 
5 Ibid., p. 2. 
6 Ibid., p. 2. 
7 Ibid., p. 2. 
8 Frank Feuille to Robert Lansing. June 15, 1917: p. 17. RG 59 Decimal File 1910-29 From 411.19L 22/675 To 
411.19L 22/742 Box 4712.  
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proper forms of economic activity required to imbue these lands with market value.  

 The ICC attorney stated that Nicolasa Noriega did not reside near Empire on lands 

claimed,9 while Isabel Hernandez “was a common illiterate negro girl who lived near Empire 

prior to becoming the mistress of McGregor,” and whose “apparently good showing on the 

witness stand in the McGregor case was due to careful and thorough coaching.”10 This was, he 

maintained, an example of “squatters on public lands, instigated by unscrupulous lawyers, to 

attempt to establish some kind of title by a deed without any reference to the merits of the 

case.”11 Feuille argued that the lands McGregor claimed were “wholly uninhabited in 1912, and 

were virgin jungle.”12 The house on McGregor’s land, he explained, was “still occupied by 

Isabel Hernandez who had not yet been compelled to vacate and, with the outhouses, constitute a 

group of buildings little, if any, better than the average negro dwellings in the rural districts of 

the southern part of the United States.”13 Arguing that the decision of the Joint Land Commission 

in this award was in error, Feuille recommended that State Department demand that the tribunal 

reconsider the case.14 

The controversy around McGregor’s claim points to the politicization of market value as 

a putatively objective measure through which to establish property rights in the Canal Zone. 

While the Land Commission definitively ruled on the question of tenants’ rights in 1913, the 

Commissioners still disagreed in many cases on the question of the value of the awards to be 

issued. As a result, forty-five claims were forwarded to the Commission’s neutral Umpire.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
9 Ibid., Page 16. 
10 Ibid., Page 17. 
11 Ibid., Page 17. 
12 Ibid., Page 18. 
13 Ibid. 
14 Ibid., Page 54. 
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The disputes over value that went to the Umpire demonstrates how seemingly technical 

calculations of value raised larger political issues concerning what kinds of government activities 

amounted to coercion, and what remained within the limits of acceptable market mechanisms 

under a classical liberal framework. As a result, the concept of “fair market value”—the central 

tenet of the Joint Land Commission’s mandate to award compensation for property losses 

incurred at the hands of the Isthmian Canal Commission—was increasingly brought to bear on 

legitimacy of colonial governance in the Canal Zone.  

  

THE POPE’S BULL TO THE COMET 

The Land Commission was temporarily suspended when Commissioners Rowe and 

Falkner resigned at the end of the 1913 in response to mounting protests to Washington and 

Panama that they were not objective judges. Once released from their duties, the two former 

judges wrote to the State Department criticizing the fact that ICC Land Agents were appraising 

property at values “so low as to be ridiculous,” and pursuing private settlements “by methods 

which cannot be condoned or extenuated.” “It is with regret,” they concluded, “that we are 

forced so to describe the acts of any agent of the United States Government, but in this case we 

cannot do otherwise.”15 It would fall to the 1914-1920 proceedings of the tribunal, which 

underwent some personnel shifts and several month long hiatuses but officially remained in 

continuous function, to confront the legality of these methods. 

 After Rowe and Falkner resigned, The Land Commission suspended its operations for 

eight months replacements could be found in Levy Kagy and Nicholas Cornet. Canal Zone 

Governor Goethals took advantage of the legal vacuum to order that several areas of the Zone be 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
15 Roland Falkner and Leo Rowe, Memorandum: Enclosure A to accompany No. 13 of August 5, 1913. RG 59 
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immediately cleared of all residents. Canal Zone Police and Land Agents then affixed a new 

round of notices on the doors of houses within the Zone, alerting occupants that they had a short 

period of time (ranging from three days to a month) to vacate the premises and remove all 

structures before they were destroyed. 

 A group of property owners led by Panamanian Encarnación Rangel then turned to the 

Canal Zone Circuit Court at Empire to request an injunction against Frank Feuille and Canal 

Zone Police Chief Guy Johannes from summarily burning their homes before their claims could 

be evaluated by the Joint Land Commission. The judge, William H. Jackson, granted the 

injunction, reasoning that “It could never have been intended that failing to secure title by 

agreement, the commission could be, in effect, dissolved, and thereafter possession of property 

acquired by force and violence and by the torch applied to the humble homes of the natives, 

leaving them remediless except before a commission that might in future be appointed.”16 

Allowing the Isthmian Canal Commission to destroy property without a legal institution in place 

to award compensation, Jackson suggested, would cast the United States as no better that the 

witches in Macbeth, who made “specious promises” that they “kept to the ear to break it to the 

hope.” In less literary terms, he concluded, the seizure and destruction of the plaintiffs’ 

properties would amount to a taking without due process of law.17  

 The ruling was a clear victory for Rangel and the other plaintiffs named in the case. But 

what it would mean for the majority of Canal Zone residents remained unclear. Feuille was 

alleged to have told the reporter of local newspaper that he considered the injunction to hold no 

more weight than “the Pope’s Bull to the Comet.” The Canal Zone Court, he suggested, might as 
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16 <…> to Mr. White. July 11, 1925: p. 24-25. File 411.19L22/1009.RG 59 Decimal File 1910-29 From 411.19L 
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well be trying to enjoin the Secretary of War and the United States Government from taking 

further lands in the Zone.18  

 Indeed, the ICC continued its policy of offering the pen or the torch as a way of forcing 

Canal Zone occupants to settle privately with the ICC for the value of their improvements. In 

October of 1914, the residents of Mount Hope village in the Canal Zone received notices on their 

doors from DW Harmon, Health Officer at Colon-Cristobal. The notices stated that their houses 

had been condemned for “sanitary reasons” and that if they did not vacate the premises by 

December, they would be held liable for the full cost of removal plus penalties. 19 The owners of 

the seventeen condemned homes, led by American Gideon Dixon, complained to Harmon that  

their houses had in most cases been built from plans approved by the Canal Zone Sanitary 

Department. Even if there were repairs to be made, the owners would be arrested and fined for 

making them without permits that the ICC refused to issue. Their lawyer, CP Fairman, criticized 

the Canal Zone government for taking advantage of the Sanitary Department’s ability to 

condemn structures it deemed a public health risk in order to “coerce the owners of 

improvements in that place into accepting compensation or a settlement for same, which the 

owners do not consider to be equitable.” 20 The ICC knew, he argued, that these residents would 

be compelled to “accept any settlement offered” when evicted due to their lack of economic 

resources. Not only did the arbitrary condemnation order depreciate the value of their homes; the 
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18 C. Mallet to Sir Edward Gray, January 12, 1913. (439). Report of the British Legation, Panama June 30, 1913 
(138). Foreign Office, Consulate, Panama (formerly United States of Colombia); General Correspondence; From 
Miscellaneous (1913 Jan 1 – Apr 23), The National Archives of the UK, Kew. Thank you to Joan Flores for sending 
me this document, which she discovered in her research. 
18 Interim Report (1914): 28-29 
19 Transcript of Record, Supreme Court of the United States October Term (1915), Gideon Dixon, William Smart et 
al. v. George W. Goethals, Chester Harding, H.D. Mitchell, and Panama Railroad Company: Appeal from the 
United States Circuit Court of Appeals for the Fifth Circuit: 28. 
20 Ibid., 30. 
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immediate destruction warned in the notices would additionally destroy any evidence of their 

improvements.21  

When the Canal Zone government refused to postpone its slated destruction of the Mount 

Hope homes until the Land Commission could consider the cases in question— in a process that 

could take up to two years—Dixon and his neighbors followed in Rangel’s footsteps and 

requested an injunction against Governor Goethals and the Canal Zone Police from destroying 

their property. This time, however, Judge Jackson denied their request.22 Perhaps in response to 

pressure from the War Department or maybe simply due to a change of heart, he clarified that he 

had only issued an injunction in Rangel’s case because the Land Commission had not been in 

session at the time the property was scheduled to be destroyed.  

Dixon and his co-plaintiffs appealed the decision to the to Fifth Circuit Court of Appeals 

in New Orleans. The Canal Zone court had erred in its ruling, they proposed, for several reasons. 

First, the destruction of the Mount Hope homes would dispossess residents from their sole source 

of income without due process of law. The injunction seekers also objected to the fact that the 

slated expropriation was not for canal maintenance, but instead for “the benefit and profit of 

several private corporations including the Panama Railroad Company, the Standard Oil 

Company, the Texas Oil Company, the California Oil Company, and others.” Finally, they 

reasoned, Canal Zone agents had tried to compel them to accept a settlement for just one tenth of 

value of their property “by means of threats of arrest, coercion and other devious methods.”23  

Defense lawyers called on Zone engineers and health officers to provide evidence that the 

expropriation was for sanitary purposes. George Wells, who as head of the division of municipal 
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23 Ibid., 26. 
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engineering for the canal had ordered the removal of the Mount Hope homes, explained that he 

had done so to “eliminate the unsightly surroundings immediately adjacent to the purification 

plan buildings and the surrounding park area” and to “eliminate the necessity for maintaining at 

this point a branch of the Cristobal Police Station.”24 The General Inspector of the Health 

Department then testified that the houses scheduled for destruction were mere “shacks” that 

threatened to spread malaria to the nearby city of Cristobal due to their location near a swamp.25  

The Fifth Circuit Court of Appeals granted a motion to dismiss the appeal in a judgment 

that was upheld by the Supreme Court on December 4, 1916. By the time of the ruling, the 

question of an injunction had become moot. Canal Zone authorities had already destroyed all of 

the Mount Hope houses, settling privately with some plaintiffs for a mere $100 and leaving 

others with nothing.26  In the absence of any meaningful alternatives, residents of the Canal Zone 

then faced the choice of settling privately with the ICC or waiting out a hearing before the Land 

Commission.  

 

THE 1914-1917 LAND COMMISSION 

 When the Land Commission reconvened in 1914, its judges had to consider whether 

private settlements like the ones effected with Mount Hope residents represented evidence of 

market value or ICC coercion. Private settlements had been since the construction days the ICC’s 

chief method of dealing with potentially problematic claims. In a 1915 letter to Goethals, Feuille 

explained that his office had begun to settle privately with potential claimants before the ink was 
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25 Ibid., 72-73. 
26 Ibid., Appendix 1, p. 7. 
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dry on the President’s Depopulation Order.27 By 1916, he informed the Secretary of War, 

although such offers continued to be “refused in many cases,” government agents had privately 

settled 5,200 claims in a process that led to the dismissal of hundreds of Land Commission cases 

considered during the same period. 28 “With the record of private settlements made by this 

office,” Feuille concluded, “our inspectors can well rest without further proof to establish their 

record for fair dealing with these people.”29  

 These private settlements consistently valued land and improvements at lower rates than 

the Joint Land Commission, raising the question of why potential claimants agreed to them in the 

first place. Many, like Adolfo Zuñiga, preferred to receive compensation right away rather than 

submit to the long and uncertain process of waiting to have his case considered by the Land 

Commission. His representative Carlos Díaz explained in a note to Frank Feuille, “Mr. Adolfo 

Zuñiga is poor and sick, he wants to settle his claim by any means possible, and for this reason I 

send you this letter, to see if you can arrange a settlement so that they can leave Gorgona 

immediately.”30 Others, like William Keyes, argued that they had been tricked into signing quit 

claims by ICC Land Agents who said they were simply affirming the list of improvements for 

which they would seek compensation through the arbitral tribunal—an experience that seems to 

be confirmed by the nearly 1000 claims that were both privately settled and filed before the Land 
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27 Frank Feuille to Geo. W. Goethals, July 7, 1915. RG 59 Central Decimal File 1910-1929 From 411.19L 22/279 to 
411.19L 22/424 Box 4709. NARA College Park. 
28 Frank Feuille, Memorandum for the Secretary of War. September 30, 1916: Page 6. JLC Misc. Claims...Opinions 
handed down by the JLC THRU List of Rulings of the JLC. Box 2, Folder Opinion Correspondence. NARA College 
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29 Frank Feuille to Geo. W. Goethals. July 7, 1915. RG 59 Central Decimal File 1910-1929 From 411.19L 22/279 to 
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30 Carlos Díaz to Frank Feuille, nd. RG 185...Numeric...8003 THRU 8013. Box 2, Folder Miscellaneous Gorgona 
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Commission between 1912 and 1915.31  

The ICC additionally placed pressure on claimants to agree to private settlements through 

a variety of legal and policy means. Soon after arriving on the Isthmus, Feuille began using the 

Canal Zone courts to file injunctions against settlers who remained on public lands within the 

Zone without signing an ICC lease.32 As soon as the hearing dates were set for the reconstituted 

1913 Land Commission, Goethals sent out a notice to all of the heads of departments of the 

Canal Zone mandating that any Canal employees who planned to present claims before the Joint 

Land Commission would need to provide documentation in order to miss work days. The 

circular specified that workers presenting claims would not be allowed pay for that time.33  

Now the Land Commission confronted the question of whether these private settlements 

had been coerced or fraudulent. The implications of their findings would affect whether or not 

these settlements could serve as evidence of market value and whether settlement recipients were 

eligible to make claims for the same property before the Land Commission. Plaintiffs’ lawyers 

suggested that private settlements with ICC Agents were not legally binding. CP Fairman argued 

that bills of sale should be disregarded as the products of “misrepresentation and fraud on the 

part of the US government.”34 Stevens Ganson called witnesses to testify that they had signed 
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31 The Panama Canal: Hearings before the Committee on Interstate and Foreign Commerce, House of 
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quit claims out of fear.35 Felix Porter explained:  

The Governor of the Canal Zone says: “We want those lands.” They sent a 
policeman out to tell them “We want this land.” “You take this, or take up your bed 
and walk-get our of the way, we are going to have it,” and if they didn't do it they 
cut down their cane patches and their coconut trees, and they were run out by the 
police; and if they didn’t get out quick enough they burned their shacks down over 
their heads, and every man in this room knows it is true; and that is what I mean 
when I say they have violated the treaty.36 

 

 The Keyes case in particular became the fulcrum for a larger debate about the coercive 

nature of private settlements as well as the potentially fraudulent character of ICC Land 

Inspector valuations. Through attorney W.P. Newsam, William Keyes filed a claim for $3,284.00 

in damages for the farm he worked as a tenant of Romano Emiliani, on a tract of land east of the 

City of Colon and within the boundaries of the Canal Zone.37 Early in 1915, ICC Land Inspectors 

Hays and Bryson had showed up at Keyes’ farm. According to the inspectors, after taking note of 

the improvements, fruit trees, and other cultivations, Hays offered to pay Keyes $200.00.38 

Keyes then signed a bill of sale to the United States releasing the improvements on his farm. 

However, he argued that he only signed after Hays led him to believe that the paper was simply a 

document verifying the list of improvements he had made to the land.39 Feuille insisted that the 
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claimant’s attorney, William C. McIntyre, had “induced him to repudiate the bill of sales and 

offered to fight the case for him before the Land Commission for a contingent fee of forty per 

cent.”40 He added that Inspector Hays had settled with twenty or more of Keyes’ neighbors at the 

same time, and none had made complaints against the Land Agent.41 The Panamanian 

Commissioners were beginning to suspect otherwise.  

 In his “Lewis Resolution,” issued to the other judges and published in local newspapers, 

Panamanian Commissioner Samuel Lewis called into question the validity of the ICC Land 

Inspectors’ assessments of value and moved to formally bar their testimony from further 

consideration. His report found that in the case of William Keyes, ICC agents used “means of 

intimidation and misrepresentation to obtain a settlement with the claimant without the 

knowledge of his attorneys.”42 Furthermore, he suggested that ICC land inspectors had given 

false testimony under oath with respect to the extent of improvements and cultivations.43 The 

Resolution cited four claims in particular: those of Charles Hines, Henry Bigwood, Uriah Smith, 

and William Keyes.44  

 Feuille contested the premise of the resolution.45 Goethals joined him in arguing that the 

large number of private settlements was itself evidence of the essential fairness of these 

transactions. In a 1915 letter to the Secretary of War, the Canal Zone governor noted that 
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between 1913 and 1915, the Land Office had settled 3,595 claims by private agreement, and used 

these numbers as evidence to attest to the fact that he had “not the least doubt, as represented by 

our inspector, that Keyes eagerly accepted the offer of $200 for his improvements, knowing that 

this sum presented a generous valuation.”46 While conceding that, “a proportion of these people 

are unable to read or write,” he insisted, “this does not prevent their having a very definite 

judgment as to the value of property.”47 It was only at the urging of “outside influences,” he 

suggested, that Keyes had brought his claim before the Land Commission.48 

 The Land Commission ruled in favor of all four claimants, through not at the amount 

claimed. William Keyes was awarded $800 out of the $8000 he asked for.49 Henry Bigwood 

received $730 out of $1,351.50 Uriah Smith received $567.05 out of $1,371.51 However, these 

rulings were not to become the norm. Between 1913 and 1920, 2,029 claims totaling 

$3,719,930.95 were “dismissed on evidence that direct settlement had been made”—by far the 

tribunal’s largest source of dismissals.52  

 

THE RETURN OF SAN LAZARO 

 While the majority of claimants who had settled privately with the Isthmian Canal 

Commission were denied access to further compensation, there remained hundreds of 
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claimants who had refused to take a private settlement. Many of these claims came from 

the estate of San Lazaro, which had initially been slated for expropriation in 1908 but did 

not end up being flooded by the creation of Gatun Lake. After the 1912 Depopulation 

Order, San Lazaro returned to the Land Commission’s dockets. Claimants from the tract, 

American counsel argued, were not eligible for any compensation because they could not 

prove that the property in question possessed market value. Feuille advanced two 

strategies to demonstrate an absence of market value on the lands in question. First, as in 

the McGregor claim, he argued that residents had not engaged in forms of economic 

activity that raised the market value of the lands in question. And second, he insisted on a 

strict interpretation of the Hay-Bunau-Varilla Treaty that called for all losses due to 

expropriation to be compensated at their 1903 market value of the property in question.  

 The use of market value calculations to establish an absence of property rights 

was a strategy Richard Reid Rogers had developed early on. But the argument took on 

new implications when it affected thousands of claims rather than the thirteen heard 

before the 1908 Land Commission. Although market value was typically determined 

through evidence of “men trading at arms length,” Panama’s recent history made this 

kind of assessment difficult. The Hay-Bunau-Varilla Treaty specified that landowners 

should be compensated for the 1903 values of their property in a provision designed to 

prevent the US from having to pay “speculative values.”53  

 Early iterations of the Joint Land Commission had already recognized the 

difficulty of basing awards on 1903 market values. The Interim Report published in 1913 

found, “It was soon perceived that the Commission could gain little guidance in its efforts 
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ascertain reasonable values from the market price of the land. It was clear that there had 

not been, prior to 1903, any real estate market as that term is commonly understood. In 

the lake area, there were very few transactions between private parties which were a 

matter of record, and an examination of such cases showed that in rare instances was the 

price paid determined by anything like free competition among buyers…In short, the few 

recorded transactions between private parties were of so exceptional a nature that they 

afforded no clue to the reasonable value of the land.”54 The real estate bubbles and busts 

generated during the years of the French Canal Company, followed by the Colombian 

war of the 1000 Days, Panamanian independence, and subsequent uncertainty over the 

future of property rights in the Canal Zone had produced a dearth of paperwork that 

might operate as evidence of men trading at arms length. 

 To further complicate matters, all of the current claims before the tribunal 

concerned lands that had been expropriated in 1912. Claimants and their lawyers argued 

that they should receive compensation at 1912 market values, since that was when the 

taking had occurred. Feuille instead insisted that the tribunal adhere to the strict letter of 

the treaty and consider only evidence pertaining to 1903 values. He argued that current 

real estate values in and around the Canal Zone had become “fictitious and speculative to 

an extreme,” and that any post 1903 increase in value was a form of “unearned 

increment” due to canal construction.55 Nine years difference might not seem significant, 

but limiting evidence of property value to 1903 rates would exclude from the tribunal’s 

consideration any improvements created by Zone residents who had been relocated 
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before 1912, as well as anyone who arrived after the treaty signing.  

 Goethals echoed Feuille’s arguments in his 1916 testimony before the Committee 

on Interstate and Foreign Commerce of the House of Representatives.56 He asserted that 

the United States was “losing millions” due to the fact that the Joint Land Commission 

was considering evidence of post-1903 land values in the Zone.57 When asked why the 

tribunal’s judges were not abiding by the strict terms of the treaty, the Canal Zone 

Governor responded, “They are above all reason; they are an international court.” 58 He 

then went on to explain that he was eager to modify the agreement so as to replace the 

Land Commission with a different kind of court to determine claims for damages. 59  

Despite Goethals’ wishes, the Isthmian Canal Commission would have to continue 

dealing with the Joint Land Commission for the time being. Feuille called in ICC engineers and 

land agents to testify that, prescriptable or not, tenants had not improved the lands in ways that 

imbued them with market value—the gauge of compensation for property takings that American, 

Panamanian, and international law required. The ICC officials called on to testify as to the 

market value of the lands and improvements in question varied in their backgrounds. Some had 

served on prior State boundary disputes.60 Others had worked in colonial administrations in 

Puerto Rico and the Philippines.  
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Their testimonies reflected the ways ICC agents designed a built environment that 

reflected and facilitated the social hierarchies they deemed necessary to the functioning of the 

Canal as a physical and economic structure. When called to testify as to the market value of 

several San Lazaro claims, D.J. Genac had worked for seven years on the Canal Zone police 

force and as a Land Inspector.61 His duties, he explained, included investigating claims, 

ascertaining the improvements on the land and placing values upon the improvements on land 

within the Canal Zone for the purpose of condemnation.62 Before coming to the Canal Zone, 

Genac had worked on this father’s farm in New York, in a shirt factory, for a circus, at San 

Francisco in a garage, in the Philippines as a soldier in the US army, as a policeman in the 

Manila police force, and in the Internal Revenue Department. As a Land Inspector investigating 

claims and placing values on land and improvements for the Isthmian Canal Commission, Genac 

had settled “some thousands” of claims privately directly with claimants. 63 Feuille called on 

Land Agents like Genac to testify to the low or absent market value of the land and 

improvements claimed in nearly every case that came before the 1914 Land Commission. 

 The Commission could not agree on the value of these claims, with the American 

Commissioners pushing for smaller awards and their Panamanian counterparts suggesting a need 

for compensation beyond the values suggested by the testimony of ICC Agents. The San Lazaro 

claims then went to the Umpire on the question of value after the Panamanian Commissioners 

proposed an award of $191,010 total, while the American Commissioners wanted to issue only 
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$17,500.64 Concas contrasted an “equitable” interpretation of law he attributed to the 

Panamanian Commissioners to a “utilitarian” one championed by their American counterparts. 

He found that their points of contention in regard to the value of the properties were “not based 

merely on arithmetical differences, but on a fundamental disagreement as to whether the treaty of 

1903 should be applied to the claims in question.”65 Concas ruled that the meaning of Article VI 

of the Treaty was to compensate lands at their “true value.” This value could not be determined, 

he determined, through evidence of their 1904 values alone due to the “abnormal conditions of 

the country prior to the signing of the Treaty,” including economic depression, to the instability 

of the value of currency, and to the lack of guarantees for property which caused a consequent 

enormous depreciation.”66 Furthermore, Concas concluded that many of the transactions cited by 

Feuille as evidence of value in the San Lazaro vicinity were “traceable to the fact that they were 

paid on forced sales or for undivided interests.”67 The Umpire then split the difference by 
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allowing post 1903 evidence to be considered, but issuing an award of only $34,100. 68   

  

A STUPENDOUS CASE OF INTERNATIONAL IMMORALITY 

 Feuille and Goethals were not the only ones who took issue with the Joint Land 

CommissionÕs use of market value compensation to remedy property losses arising out of ICC 

expropriations. Many former Canal Zone residents argued that market value compensation for 

their improvements was not enough to rebuild their livelihoods in the wake of multiple 

relocations, particularly given that the dispossessions arising out of Depopulation were often 

ongoing due to the uncertain borders of the Canal Zone. In 1912, the Isthmian Canal 

Commission had established a rural police force designed to relocate “non-authorized” occupants 

who continued to reside and cultivate within the newly expanded boundaries of the Zone.69 This 

police force continued to destroy “native houses” and arrest trespassers in order to discourage 

resettlement.  

 The residents of the village of Lim—n, which was resettled twice—once in 1908 in 

anticipation of the creation of Gatun Lake, and again in 1913 in the wake of the Depopulation 

Order—wrote three separate petitions requesting that the Panamanian government intervene in 

matters of ICC administration. Limón was comprised of seventy-five families initially located on 

the shores of the Chagres River, fifty  of whom came to private settlements with the Isthmian 

Canal Commission.70 In 1913, after their second resettlement in the wake of the Depopulation 
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Order, Lim—nÕs residents submitted their first petition, explaining, ÒThe undersigned, in great 

majority Panamanian citizens and property owners or occupants of lands in the Canal Zone, 

desire to submit for the consideration of your Excellency certain abuses and prejudices that we 

have suffered without any compensation.Ó 71 The ICC had obligated the villagers to abandon 

their property and had burned or flooded their homes without offering any monetary 

compensation for their losses. Furthermore, the formal designation of the district between Gatun 

and Gamboa as a “military reservationÓ had led to the arrest and imprisonment of anyone trying 

to return to their homes. The petitioners had no available legal remedies, they argued, because 

the Canal Zone judges claimed to lack jurisdiction to decide their cases, and the operation of the 

Joint Commission had been suspended due to the overwhelming number of claims brought in the 

wake of the Depopulation Order.72  

 The following year the residents of Limón filed another petition, this time to the 

Panamanian National Assembly and asking again for protection for their homes and property 

rights. ÒThe inhabitants of this town,Ó the petition explained, “are poor people who live only 

from our cultivations and who have constructed their houses with enormous sacrifice.”73 Nor 

were the Limón petitioners satisfied with the American government’s reconstruction of their 

homes on the new town-site. While ICC engineers had for years devalued what they termed 

Òlittle native huts” as possessing limited if any market value, the question of what kinds of 

physical structures could be considered valuable in the context of the Canal Zone’s environment 
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and economy took on a new facet when the ICC attempted to reconstruct the town of Lim—n 

outside the boundaries of the Canal Zone. The villagers decried not only the insecurity of 

continual resettlement and lack of compensation, but also the inability of ICC engineers to grasp 

the physical and ecological infrastructures necessary to secure their livelihoods at the boundaries 

of the Canal Zone. The lands chosen and houses constructed by the Canal Commission as part of 

the compensatory process were, these residents insisted, uninhabitable. In March of 1915, 

Panamanian Secretary of Foreign Affairs Lefevre wrote to the Executive Secretary of the Canal 

Zone explaining that he had received numerous complaints from the inhabitants of Limón. The 

houses that the ICC had reconstructed in their newly designated town site, residents explained, 

did not have enough space between the floor and the ceiling. The problem was aggravated by the 

fact that these houses were built on grounds that were not sufficiently elevated and did not 

possess the necessary incline for the breeze to pass through, resulting in homes that were so hot 

as to be uninhabitable during the dry season. The Lim—n petitioners then demanded a new town 

site constructed by architects with a better understanding of the local climate.74  

 When ICC agents made no moves to comply with their proposed changes to New Lim—n, 

the relocated residents again petitioned to the Panamanian government in 1917, this time to the 

Minister of Foreign Relations. Now they demanded Òguarantees against the abuses that we have 

suffered at the hands of the Canal Zone authorities.Ó In particular, the petitioners cited the fact 

that Zone police had as of late commenced in ticketing and fining Lim—n residents for their 

cultivations and destroying any cultivations that fell within the ever ambiguous boundaries of the 

Zone. As anthropologist Ashley Carse has noted, Òthe new limits of US jurisdiction (the hundred-

foot contour above sea level) were only visible on the maps that Zone police carried into the field 
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and through a few scattered boundary markers.”75 The absence of formal boundary markers, 

climactic cycles of dry and rainy seasons, and quickly growing vegetation on the Isthmus made it 

effectively impossible to determine with any certainty where the Canal Zone ended and 

Panamanian territory began.  

Canal Zone governor Chester Harding conceded in 1920 that the Isthmian Canal 

Commission had not clearly indicated the boundaries of the Zone due to the fact that it was 

“impractical to mark the 100-foot contour line by monuments on the ground throughout its entire 

length” and because “a detailed survey of the entire area bordering Gatun Lake was and still 

remains impractical owing to the prohibitive cost of such a survey.” The lack of discernable 

boundaries notwithstanding, Harding issued a policy circular notifying property owners that they 

would be “held responsible for any error in development or construction on land which by treaty 

agreement is under the jurisdiction of the United States Government.”76 Zone Police frequently 

arrested cultivators who thought they were in Panama on the pretense of trespassing on Canal 

Zone lands. ÒThis kind of procedure on the part of authorities of a nation that claims to be our 

friend and protector and to whom our government gave and continues to give signs of sincere 

friendship,Ó the Lim—n petitioners observed, Òhas left us surprised, most of all when acting as it 

has, lacking completely in jurisdiction. The lands that we have cultivated are within the limits 

that mark our prescriptive titles to property that the Panamanian government has extended to 

us.Ó77 The continued practice of changing established Canal Zone amounted, attorney Pablo 

Orillas suggested to the Panamanian Secretary of Foreign Relations in 1918, to Òa stupendous 
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case of international immorality, as big as the violation of Belgium, as the crushing of Serbia and 

as other crimes committed through brutal force that Germany has provoked against the state and 

against civilization.”78 

 The sentiment was shared by Panamanians with cultivations bordering on the Zone. In a 

1919 letter to the Panamanian Secretary of Foreign Relations, Jacinta Rodríguez wrote that she 

had already been resettled without compensation from ICC officials previously, and had in the 

past year again been obligated by American soldiers to abandon her house and with it the yuca, 

papaya, flowers, aji, and other food crops she harvested to make a living. Zone authorities had 

ordered her house burned, obligating her to move higher into the mountains. Her neighbor 

Natividad Miranda had been jailed for refusing to relocate, although she was ill at the time. After 

complying with the police orders, Rodríguez was again approached by ICC agents who warned 

her to remove her corn and watermelon crops that were within the boundaries of American 

territory and threatened to imprison her if she failed to do so. She then went before the Zone 

courts asking them to allow her to wait to remove her crops until she could harvest them. She 

also requested that the ICC specify the limits within which she and others could and could not 

farm. However, the district judge informed her that he had no authority over the situation 

because the lands in question belonged to the American government. Rodr’guez sought 

compensation for her house that had been burned as well as further damages for the loss of her 

cultivations. As a single woman with six children, she explained, ICC policies had reduced her to 

Òabsolute misery, because she had no other way of surviving.Ó79 
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 In 1922, the Isthmian Canal Commission compounded confusion over cultivation rights 

within the Zone by issuing a new wave of agricultural leases for lands in and around the 100-foot 

contour line. A year later, ICC Agents noted that practically all landholders in Panama whose 

property bordered on Canal Zone ad taken out licenses to engage in agricultural cultivation on 

Zone land between the 87 and 100 foot contours.Ó80 When Panama requested that the United 

States return the lands in question because they were not being used for canal operations, the 

State Department refused on the grounds that it had purchased the lands through direct settlement 

or by Joint Commission award.81  

 In a 1923 letter to Secretary of State Charles Evan Hughes, Panamanian ambassador to 

the United States Ricardo Alfaro criticized the ICC policy of issuing rental contracts to lands 

within the Zone that the ICC had depopulated only a decade earlier.82 If it had been clear in 1912 

that by expropriating lands Ònecessary for the Canal,Ó the Isthmian Canal Commission had meant 

to become a large-scale landlord, Alfaro explained, the government of Panama would never had 

consented to the Executive Order. Appealing to the Ògreat spirit of justice in the United States of 

AmericaÓ and reminding the State Department of RooseveltÕs 1904 statement that the US Òhad 

no intention of turning the Canal Zone into a colony,Ó Alfaro suggested that the United States 

relinquish control over areas not necessary for the maintenance of the Canal.83 

 Charles Evan Hughes replied to Alfaro that the lands in question were still very much 
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necessary for the maintenance and operation of the Panama Canal, and that the leasing of such 

lands to private persons was in no way ÒspeculativeÓ on the part of the US government, as the 

Panamanian ambassador had suggested.84 Instead, he explained, the new wave of agricultural 

licenses issued to people within the Canal Zone was adopted in 1922 Ònot for the purpose of 

obtaining additional revenues, as your statement would seem to imply, but in order to provide 

employment for the large number of unemployed persons then in the cities of Panama and Colon 

by encouraging them to engage in the production of certain articles of food theretofore imported 

in large quantities from abroad, and in order that a reserve of labor might be maintained in the 

proximity of the Canal that would be immediately available in the event of any unforeseen 

contingency.Ó ÒIt has never been the practice of the United States,Ó he continued, Òto engage in 

operations of a speculative nature in disposing of lands under its control.Ó  

 

NO LOSS IN DOLLARS AND CENTS 

 With neither the claimants nor Isthmian Canal Commission representatives satisfied by 

the outcome of the Joint Land Commission, the tribunal issued its Final Report in 1920. The 

Isthmian Canal Commission continued to refuse to pay contested awards, and many outstanding 

claims remained to be heard. Panama insisted that the tribunal should be allowed to complete its 

work. ICC officials instead sought to deal with remaining claims through private settlement. 

Secretary of War John W. Weeks wrote to the Secretary of State, Òthere appears to be no 

necessity for reconvening the Joint Commission, as any claims now pending and that may arise 

can be settled satisfactorily, speedily and economically by the Canal authorities on the 
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Isthmus.Ó85 He emphasized that yielding to the Panamanian demand to continue with the Land 

Commission threatened to create an Òunwise precedent.Ó86  

 Particularly problematic from a diplomatic standpoint was the outstanding Bermudez 

claim made by a Panamanian citizen for the significant sum of $102,000. Even ICC attorney 

William K. Jackson noted that an award should be paid in this case. Because the Joint Land 

Commission was no longer in operation, Jackson reasoned, “the withdrawal by the State 

Department of its objection to the payment of this award could not, therefore, constitute a 

dangerous precedent.” Reminding the Secretary of State that under the terms of the treaty 

decisions of the Umpire were binding, the attorney suggested that, “In a spirit of broadminded 

fairness, the United States should abide by the award of this Umpire and pay the amount which 

he, in his award, decreed should be paid,” not least because “no loss in dollars and cents to the 

United States could justify what might be regarded as a breach of its solemn obligation, entered 

into with the Republic of Panama, that the award of the Umpire should be final.87 

 Secretary of State Charles Evan Hughes agreed. In 1922 he wrote to president Warren G. 

Harding noting that ongoing disputes with the Panamanian government concerning unpaid 

awards had Òmade it so difficult to deal with important questions affecting both the conduct of 

our foreign relations and the administration of the Canal Zone.Ó88 The stance on the United 

States in the recent boundary dispute between Costa Rica and Panama, in which an American 

umpire had ruled in favor of Costa Rica rather than Panama, had only exacerbated these 
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tensions.89 In particular, Hughes noted, the ICCÕs refusal to pay awards issued by the Joint Land 

Commission had Ògreatly injured our prestige in Panama and seriously weakened our moral 

position in the discussion of the various matters in disputes between the two Governments.Ó90   

 Although Hughes supported the War DepartmentÕs Òview that the propriety of the 

umpireÕs action was questionable,Ó he emphasized that the award should be paid.91 The Secretary 

of State explained that the United States could not refuse to honor the awards issued by the Joint 

Land Commission and at the same time compel Panama to accept the conclusion of the recent 

boundary arbitration with Costa Rica. 92 “We cannot afford,Ó Hughes emphasized,Ó Òto expose 

ourselves to the accusation that we enforce arbitral awards where weaker countries are involved 

while we refused to accept such awards when they are contrary to our own interests.Ó93 ICC 

officials disagreed, holding out for a hardline stance against all claims they had deemed 

problematic. Canal Zone Governor Jay J. Morrow, in a letter to the Chief of the Latin American 

Division, expressed doubt that a private settlement of the Bermudez claim would in fact 

Òencourage compliance with arbitration agreements by Central-American Republics.Ó94 The 

State Department ultimately pursued a private settlement to smooth over tensions with the 

Panamanian government without conceding too much. With Panamanian banks threatening to 

foreclose on their mortgage,95 the Bermudez family sought to settle privately with the United 
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States for as little as $40,000.96  

 Disputes over the rulings of the Joint Land Commission shaped the terms of 

renegotiations of the Hay-Bunau-Varilla Treaty during the 1920s and 1930s. Between 1924 and 

1925, the United States and Panama worked to renegotiate the 1903 Treaty.97 Key points of 

dispute concerned the eminent domain clauses of the 1903 Treaty and the proceedings of the 

Joint Land Commission. Panama successfully demanded that the new agreement abrogate the 

right of eminent domain conferred to the United States through Article VII of the 1903 Treaty, 

which gave the United States the power to make expropriations in the cities of Panamá and 

Colón. The 1926 Treaty also removed the authorization of the United States government to 

intervene in the Republic of Panama under the premise of reestablishing public order.98  

 Although the United States Senate rejected the 1926 Treaty, Panama was able to negotiate 

similar terms in the 1936 Hull-Alfaro Treaty, which was finally approved by the senate in 1939. 

This convention abrogated the clauses allowing the United States to take further lands for canal 

purposes through eminent domain and removed PanamaÕs status as a US protectorate. This 

partial victory for Panama came on the heels of the epochal Montevideo Pan-American 

Conference, in which all of the American nations including the United States had for the first 

time formally committed to the principle of non-intervention in the hemisphere. It was also a 

response to decades of demands on the part of the Panamanian government to renegotiate Hay-

Bunau-VarillaÕs unequal terms—negotiations in which the Isthmian Canal CommissionÕs 

ongoing use of the eminent domain clauses of the 1903 Treaty and continued refusal to pay 

certain awards issued by the Land Commission proved particularly irksome. When Cordell Hull 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
96 Memorandum from the Office of the Solicitor, Department of State. January 28, 1924. File 411.19L22/1000. 
97 Alfaro (1924): 66. 
98 Arias, 258-259. 



!

 116 

returned from Montevideo Ò[feeling] it was important to agree upon a new treaty if we were to 

establish better relations with the people of Panama,Ó99 the eminent domain clauses of the treaty 

were some of the first to go. Although it would be another sixty years before the United States 

would give up control of the Zone entirely, the 1936 Treaty marked an end to the United States 

governmentÕs experiment in international eminent domain. 

 What Panamanian diplomats could not achieve in the 1926 or 1936 Treaties, however, 

was their sought after renewal of the Joint Land Commission. The United States staunchly 

refused to agree to an extension of the tribunal to consider outstanding claims. As a compromise, 

the United States and Panama agreed to replace the Joint Land Commission with a new kind of 

arbitral tribunal—the 1926 US Panama Claims Commission—with a severely circumscribed 

scope. The new convention explicitly prohibited any claims that came within the jurisdiction of 

the 1905-1917 Land Commissions from consideration by the new arbitral tribunal. The 

convention also excluded all claims except those of the nationals of Panama and the United 

States, with the exception of two Italians.100  

 The 1926 United States-Panama General Claims Commission, which concluded in 1933, 

was a success from the perspective of the State Department. The US Agent in charge of 

advancing and defending claims before the Commission, Bert L. Hunt, wrote a lengthy final 

report with the expressed purpose of providing legal precedents for future international disputes. 

Given that “The substantial development of international law finds its main support in sound 

decisions of international disputes,” he explained to Cordell Hull in a note accompanying the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
99 Cordell Hull, Memoirs of Cordell Hull (2 vols., New York, 1948), I, 345. Quoted in Lester D. Langley, 
“Negotiating New Treaties with Panama: 1936,” The Hispanic American Historical Review, 5/1/1968, ISSN: 0018-
2168, Volume 48, Issue 2, p. 224. 
100 Memorandum for Use of the Secretary in Connection with the Forthcoming Conference with the Panamanian 
Minister Regarding the Malambo Fire Claims, February 18, 1933. File 411.19M29/64. RG 59 Central Decimal File 
1930-1939 From 411.19L 22/1072 To 411.19P/94 Box 1893. 



!

 117 

report, he offered a lengthy assessment of the tribunalÕs decisions with the hope that it would 

preserve Òsome of the practical lessons gained from this arbitration” for future lawyers and 

judges. 101 

 Immediately after concluding his work on the US-Panama General Claims Commission, 

Hunt shifted his focus to a similar arbitration that was taking place between the United States and 

Mexico. The next Report that Bert Hunt would file with the State Department would not be so 

optimistic. The remaining chapters of the dissertation turn to the story of why the United States 

began to abandon a model of international claims settlement that it had since the nineteenth 

century invoked as justification for territorial expansion from the Pacific to the Caribbean. 
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CHAPTER 4: THE FAMOUS GRINGO JUSTICE 

 
The North American Delegates have wished to compare us to Panama and I had to protest 
vigorously…As if we were going to tolerate such insolence! 

--Ramón Ross during the Bucareli Conferences, 1923 
 
Fue muerto por robarle su trabajo. 

--Adelfa Delgado de la Garza to Benito Flores, August 8, 1930 
 

On the morning of April 18, 1923, Ramón Delgado and P.S. Childress got into an 

argument over the terms of their labor contract for the Yancey, Texas cotton field that Childress 

owned and Delgado worked. Delgado, a 70 year-old man from Coahuila, informed Childress that 

he preferred to leave the plantation with his family rather than continuing to labor under present 

conditions. Childress responded by fatally shooting his tenant with a rifle. Although several 

witnesses testified that the victim had been unarmed, the local jury acquitted Childress on the 

grounds of self-defense.1 Delgado’s four daughters had limited recourse in challenging this 

decision. Their report to the San Antonio Consul prompted an exchange of notes among the 

Mexican Secretary of Foreign Relations, the American State Department, and local law 

enforcement officials. But they had largely run out of remedies. On September 8 of 1923, 

however, there emerged a new forum that the Delgados could turn to in order to demand justice 

for their father: the US-Mexico General Claims Commission.  

Historians have considered the extra-judicial violence that underwrote a political 

economic transformation of the American Southwest during the first decades of the twentieth 

century through attention to episodes of large-scale labor and racial violence such as the 1914 

Ludlow Massacre in Colorado, the 1915 Sedicioso Uprising in South Texas, and the 1917 Bisbee 
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1 Oscar Rabasa, Memorial de LOS ESTADOS UNIDOS MEXICANOS en nombre de ADELFA DELGADO DE 
LA GARZA, DOROTEA DELGADO DE ENRIQUEZ, CECILIA DELGADO VIUDA DE ENRIQUEZ, y 
AMADA DELGADO DE GUEVARA contra LOS ESTADOS UNIDOS DE AMERICA. Reg. No. 648. Fondo 
Reclamaciones, Expediente VI.73/242(72:73)/115. Reclamante: Adelfa, Dorotea, Cecilia, y Amada Delgado. 
Archivo Histórico Genaro Estrada de la Secretaría de Relaciones Exteriores de México (AHSRE), Mexico City. All 
translations from Spanish are my own. 



!

 119 

Deportation in Arizona. 2 But the international dimensions of these conflicts remains largely 

absent from consideration. According to existing scholarship on the region, a family in the 

position of Ramón Delgado’s daughters would have had two options in the wake of his murder in 

1923. First, they could flee to Mexico to escape the increasing violence of places like Yancey, as 

the early twentieth century transition to agribusiness in South Texas brought disputes over 

property titles and labor conditions.3 Or second, they could remain in the United States to pursue 

justice through emerging civil rights institutions like the League of United Latin American 

Citizens, which framed legal claims in terms of the rights of American citizenship. But the 

Delgado family, like many others, chose a different option. They chose to appeal to international 

law as Mexican citizens, charging the United States government with a “denial of justice” before 

the US-Mexico Claims Commission, an international arbitral tribunal established through 

bilateral treaty to “settle and adjust amicably claims by the citizens of each country against the 

other.”4  

In structure, the 1923-1937 Claims Commission was similar to its 1868 predecessor. 

According to the opening remarks of Dutch jurist, neutral Commissioner and Permanent Court of 

Arbitration member Cornelius van Vollenhoven, the United States and Mexico were arbitration’s 
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exemplars,5 as participants in both the 1899 and 1907 Hague Peace Conferences, and as parties 

to the most international arbitrations to date.6 The US-Mexico General Claims Commission was 

designed, like other arbitral tribunals of its kind, to depoliticize injustices suffered by foreign 

nationals through the seemingly neutral mechanism of monetary compensation. Three judges—

one American, one Mexican, and one neutral—would decide which claimants deserved 

compensation for losses suffered by persons or their property incurred at the hands of the foreign 

government.7 These judges based their rulings on the Law of Nations and in particular on the 

“standard of civilization”: the un-codified body of jurisprudence that included the writings of 

international jurists, the decisions of international tribunals, and the actions of states deemed 

civilized. The US-Mexico Claims Commission would, in the eyes of its architects, cement 

arbitration as the key international mechanism that “civilized” states used to settle their disputes.  

The United States and Mexico returned to arbitration in 1923 in the aftermath of the 

1910-1920 Mexican Revolution. Given the roughly one billion dollars of US investments in 

Mexico at the time,8 the State Department was particularly concerned with Article 27 of the 1917 

Mexican Constitution, which laid the groundwork for a series of land reforms and resource 

nationalizations. As soon as the revolution began in 1910, various coalitions of United States 

investors and politicians had attempted to shape the outcome of the struggle away from radical 
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redistribution and towards a continued protection of private property rights.9 During this process, 

the United States publicly refused to recognize any of Mexico’s new governments while 

privately pursuing discussions designed to curb the effects of the revolution on foreign 

investments.10 The mechanism of arbitration proved particularly useful in framing these 

negotiations. The terms of the 1848 Treaty of Guadalupe Hidalgo, which had formalized 

Mexico’s cession of its northern territories to the United States, contained a clause mandating 

that the two states use arbitration to resolve any outstanding disputes.11 After the proceedings of 

the first Claims Commission established between the United States and Mexico in 1868, 

President Rutherford Hayes had demanded that Mexico pay $4 million to settle all remaining 

United States claims as a condition of his recognition of Porfirio Díaz’s administration in 1876.12 

Warren G. Harding adopted a similar stance in the 1920s, making the formation of a new Claims 

Commission a condition of his recognition of Mexican president Álvaro Obregón’s government. 

The formation of a new claims settlement commission marked the first time an 

international tribunal would consider the problem of land and resource nationalization. The US 

government predicted that the tribunal would limit the ability of foreign states to engage in large-

scale redistributive projects by mandating compensation for all foreign property expropriated. 

State Department lawyers hoped to take the teeth out of the 1917 Mexican Constitution’s new 

claim to sovereignty over resources in land and minerals by mandating market value 

compensation for any foreign property expropriated or devalued through labor legislation. While 

Harding forced Obregón’s hand by making recognition of his government contingent on a return 
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to arbitration, Mexico also viewed the Claims Commission as a test site to determine how the 

redistributive project of the revolution would be sanctioned or prohibited by international law. 

The Mexican Ministry of Foreign Relations sought to use the tribunal to gain international legal 

support for the world’s first major resource nationalization and to institutionalize the new 

concepts of sovereignty and property rights that underwrote expropriations under the terms of 

Article 27 of the 1917 Constitution. Both administrations then aimed to take advantage of the 

structure of the Claims Commission to promote their distinct visions of liberalism through 

international law.  

The 1926 US-Mexico Claims Commission came after half a century of attempts on the 

part of Latin American diplomats to limit the power of foreign investors to evade local legal 

restrictions by invoking international legal protections for their property. After failing to 

institutionalize the Calvo and Drago Doctrines—which called for foreign corporations to be 

subjected to domestic laws and prohibited the use of military intervention to secure debt 

payments, respectively—at the 1907 Hague Peace Conference, Latin American nations including 

Mexico, Argentina, Bolivia, Colombia, Ecuador, Peru, and Venezuela created “Calvo clauses” in 

contracts with foreign corporations or in their constitutions. These required foreign investors to 

submit to local judicial systems rather than appeal to international law to resolve investment 

disputes.13 In addition to addressing the larger problem of resource nationalization, the US-

Mexico Claims Commission would consider how Calvo clauses held up under international legal 

scrutiny.  

Talks of a new claims settlement commission commenced at the Bucareli Conferences in 

Mexico City in 1923. The exact discussions that transpired during these meetings remained 
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unknown to the public, and rumors abounded that a series of secret agreements accompanied the 

formal return to arbitration that came out of them. This was the public face of an extended 

process of private negotiations.14 The 1922 Lamont-de la Huerta agreement between Mexican 

Secretary of Finance Adolfo de la Huerta and the head of the newly formed International 

Committee of Bankers on Mexico Thomas Lamont established that the Mexican Supreme Court 

would not retroactively apply Article 27 of the 1917 Constitution, which laid the groundwork for 

land and resources nationalizations. It also guaranteed that Mexico would resume its 

international debt payments.15 According to a source that was likely apocryphal, in the midst of 

the Bucareli Conferences, Mexican negotiator Ramón Ross was reported to have run 

“immediately to the National Palace to see the President of the Republic” to inform him that 

“The North American Delegates have wished to compare us to Panama and I had to protest 

vigorously, as it was my duty to do as a Mexican, and as a result the conferences have been 

suspended, and Warren and Payne are planning to leave immediately. As if we were going to 

tolerate such insolence!”16  

It is not clear what exactly transpired at these negotiations. But historian Robert Freeman 

Smith has found that Secretary of State Charles Evan Hughes directed US representatives to 

“conserve and strengthen the rules of international conduct” so as to protect the right to private 

property abroad.17 On September 8 of 1923, this goal seemed to have been realized. The United 

States and Mexico created the General Claims Commission to address any losses stemming from 
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the actions of either government since 1868. Two days later, the two governments created a 

separate “Special Commission” to address claims that arose directly out of revolutionary 

violence. The Claims Commissions would then publicly articulate what the United States and 

Mexico had already privately agreed to—that foreign investments in Mexico would be protected. 

 There was one crucial difference between this Commission and similar claims settlement 

tribunals set up between Mexico and France, Germany, Italy, Great Britain, Belgium, Japan, and 

Spain in the aftermath of the Mexican Revolution. The US-Mexico arbitration allowed not only 

claims of American citizens against Mexico, but also cases brought by Mexican citizens against 

the United States government. The difference in structure stemmed from the clause in the Treaty 

of Guadalupe Hidalgo mandating that the two states use arbitration to resolve any outstanding 

disputes.18  

Unlike the post-revolutionary claims tribunal between Mexico and other nations, the US-

Mexico Claims Commission fell apart. Despite early optimism concerning the possibilities of 

arbitration to deal with the threat posed to foreign investors by resource nationalization, a decade 

later the tribunal had produced more disagreements than decisions. After a long, drawn out 

period of pleadings, the two governments dissolved the Commission in 1937 with 3,000 

individual claims remaining unresolved. The privately negotiated lump sum settlement that 

replaced the tribunal prevented these outstanding claims from being formally decided.  

What caused the US-Mexico Claims Commission to collapse? Historians of foreign 

policy have pointed to the 1930s as a watershed moment in transforming United States 

approaches to both diplomacy and international law, inaugurating an era often referred to as “the 

turn to non-intervention” or even “the end of empire.” They have argued that this shift arose out 
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of New Deal politics, the new military exigencies of World War II, or simple diplomatic 

outmaneuvering by the administration of President Lázaro Cárdenas, who pushed nationalization 

far further than any of his predecessors.19 Certainly the United States government was eager to 

prevent Mexico from selling oil to Germany, had shifted focus to new domestic and international 

concerns, and had developed its own nascent welfare state. But this chapter and the ones that 

follow offer an additional explanation for the transformation in foreign policy orientation: the 

United States abandoned the Claims Commission, and with it a stance towards international law 

that had characterized its policy for a century, in part because of cases like that of Ramón 

Delgado.  

 

DENIALS 

The US-Mexico Claims Commission was primarily designed to deal with claims 

concerning lands expropriated from American citizens by the Mexican government after and 

damages during the 1910-1920 Revolution on the one hand, and land titled under Mexican law 

that had not been recognized by United States courts after the 1848 Treaty of Guadalupe Hidalgo 

on the other. And indeed, cases concerning investments and land titles represented the bulk of 

the money claimed. But the Commission turned into something that US State Department 

lawyers had not foreseen. The cases that produced the most disputes among tribunal’s lawyers 

and judges concerned a different kind of claim—the type brought by the Delgado sisters for their 
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father’s murder. When denied legal remedies in domestic forums, hundreds of Mexican nationals 

like Adelfa and Dorotea turned to international law in order to demand their own visions of 

justice and compensation. The United States presented roughly 2,800 claims for almost $514 

million, while Mexico presented 836 claims against the U.S. for $245 million.20 Although many 

of these were for lands taken in violation of Treaty of Guadalupe Hidalgo—a topic historians 

Rodolfo de la Garza and Karl Schmitt have explored—of the roughly three hundred sets of 

Mexican pleadings that originated in US territory,21 only eighty pertained to land titles. The 

remaining two hundred and twenty were denial of justice charges, with the highest percentage of 

these arising out of the murders of Mexican nationals that had gone unpunished by the American 

justice system. These cases argued that the United States legal system did not protect human life 

in ways commensurate with the standard of civilization under international law.  
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20 Rodolfo O. de la Garza and Karl Schmitt, “Texas Land Grants and Chicano-Mexican Relations: A Case Study,” 
Latin American Research Review 21:1 (1986): 126-127. 
21 I consider here only Mexican claims against the US originating in US territory. Many more claims came from the 
Mexican side of the US Mexico Border, and from Vera Cruz during the US invasion and occupation in 1914. There 
were initially many more than 300 claims like these brought before the tribunal, but for the purposes of expediency, 
the Mexican government grouped similar cases into omnibus claims. 
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Figure 3: Map of Denial of Justice Claims Originating in the United States 
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Figure 4: Mexican Denial of Justice Claims Originating in US Territory 

 

How did Ramón Delgado’s case work its way from acquittal by a South Texas jury to 

consideration before an international arbitral tribunal? Mexican nationals residing in the United 

States had been appealing for decades to the Mexican government to stop the violence, 

dispossession, and coercive labor conditions that US state and federal courts had sanctioned 

since the nineteenth century. Their actions laid the groundwork for all claims subsequently 

brought by Mexico before the Commission. Delgado’s situation was not particularly unusual. In 

many parts of Texas and throughout the Southwest, Jim Crow laws often extended to “Colored 

and Mexicans and Whites,” and American citizens of Mexican descent could not vote in most 

counties due to “White Man’s Primary” laws.22 Mexican workers consistently received one half 

to two thirds the wages of their white counterparts between the 1880s and the 1920s.23 The 
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Calles administration, alarmed at numbers of Mexican citizens migrating to the United States 

during the 1920s, launched a newspaper propaganda campaign warning potential migrants with 

headlines including, “Mexicans, you should not leave Mexico!”; “In California and Arizona 

there are more than a million Mexican slaves!”; “and “Laborers who go to the United States are 

killed with impunity.”24 

 The post-revolutionary Mexican government had new pragmatic and ideological stakes in 

seeking out claims against the United States. Obregón and his successors knew that Mexico 

faced millions of dollars in American claims for expropriated property. Any cases against the 

United States government then held the potential to chip away at some of this looming debt. A 

1925 Report to the Mexican Agent in charge of General Claims found: 

There are many claims that having a similar cause can be presented before the 
General Commission, where the immense series of murders committed in the 
United States, many of which are unpunished for the simple reason that the 
murderers were North Americans and the victims Mexicans, would most probably 
cause a shocking impression. In my view, this impression will favor the claims 
presented for this reason, especially if they are carefully prepared and 
appropriately presented.25 
 

As this Report suggests, there were purely strategic reasons for advancing claims like Delgado’s. 

But the Mexican government was also responding to mounting pressure from the Mexican public 

to respond to conditions in the United States. When Mexican citizen Elias Villarreal Zárate was 

lynched in Weslaco, Texas on November 11, 1922, the Guadalajara Chauffeur’s Association 

protested in front of the local American consulate. Villarreal had been jailed in Weslaco, Texas 

after fighting with white American Frank Sullivan. That night, ten or fifteen men forced him out 
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24 “Movement of Mexican Laborers to the United States,” May 7, 1926 Report. Fideicomiso Archivos Plutarco Elias 
Calles y Fernando Torreblanca, CDEEUM/1926, Expediente 110201: Consulado de Estados Unidos: 
Correspondencia del Cónsul General Aexander W. Weddell, Legajo 4/9, Inventario 47, Foja 217. 
25 Expediente VI-73/242 (72:73)/81. Reclamante: Alejandra Andrade de Carrillo, 1925. Archivo Historico de la 
Secretaría de Relaciones Exteriores de México (AHSRE), Mexico City. 
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of his cell. His body was found the next day riddled with bullets.26 The marshal and jailer were 

arrested, but were not indicted by the grand jury on the dubious logic that they had not been 

present at the jail when the victim was forcibly removed from his cell.27 A witness, Baltasar 

Hinojosa, soon recanted his testimony out of fear for his own life, and fled Weslaco for good.28 

News of the episode travelled fast. Four days later, around one hundred members of the 

Guadalajara Chauffeurs’ Association showed up in front of the local American consulate in 

protest. Their cars bore placards that characterized Americans as “vicious,” “villainous,” and 

“barbarous.”29 The protesters demanded that the State Department respond to the incident in 

Weslaco and that the government of the United States better protect Mexican nationals abroad. If 

the American consul did not forward their protest to Washington, the chauffeurs warned, there 

would be further actions on the part of their Workmen’s Association.30  

The protest is remarkable given that the victim was not from the region—he had been 

born in San Miguel de Camargo, Tamaulipas, and had lived in Texas for years.31 The chauffeurs’ 
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26 Oscar Rabasa and Jorge Costas Enríquez, Brief of THE UNITED STATES OF MEXICO on behalf of 
ESTEFANA VILLARREAL ZARATE versus THE UNITED STATES OF AMERICA, Claim No. 369. March 26, 
1936. General Claims Commission, Mexican Claims Against U.S. Docket 369. Box 27, Folder Docket 369 
Pleadings. Page 5. 
27 Oscar Rabasa and Jorge Costas Enríquez, Brief of THE UNITED STATES OF MEXICO on behalf of 
ESTEFANA VILLARREAL ZARATE versus THE UNITED STATES OF AMERICA, Claim No. 369. March 26, 
1936. General Claims Commission, Mexican Claims Against U.S. Docket 369. Box 27, Folder Docket 369 
Pleadings. Page 7. 
28 Oscar Rabasa and Jorge Costas Enríquez, Brief of THE UNITED STATES OF MEXICO on behalf of 
ESTEFANA VILLARREAL ZARATE versus THE UNITED STATES OF AMERICA, Claim No. 369. March 26, 
1936. General Claims Commission, Mexican Claims Against U.S. Docket 369. Box 27, Folder Docket 369 
Pleadings. Page 27. 
29 <…> to Charles Evan Hughes, November 16, 1922. 311.1223. Zarate, Elias. RG 59 Deparmtment of State 
Decimal File 1910-29 From 311.1223 Rivera to 311.124 S A 5/1 Box 3578. Page 1.  
30 to Charles Evan Hughes, November 16, 1922. 311.1223. Zarate,Elias. RG 59 Deparmtment of State Decimal File 
1910-29 From 311.1223 Rivera to 311.124 S A 5/1 Box 3578. Page 2. 
31 Oscar Rabasa and Jorge Costas Enríquez, Brief of THE UNITED STATES OF MEXICO on behalf of 
ESTEFANA VILLARREAL ZARATE versus THE UNITED STATES OF AMERICA, Claim No. 369. March 26, 
1936. General Claims Commission, Mexican Claims Against U.S. Docket 369. Box 27, Folder Docket 369 
Pleadings. P 9. 
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actions hundreds of miles away from the scene of the lynching suggests that public outrage 

against treatment of Mexicans in the United States was mounting across Mexico and the 

American Southwest. A 1922 letter to the Secretary of State warned that the incident 

demonstrated “both the Mexican consul and the Mexican residents of the region, given the 

attitude of the American authorities, lack the necessary guaranties and securities,” due to the fact 

that anyone who attempted to report injustices the Mexican consuls “had been seriously 

threatened.”32 The Mexican Embassy filed a formal protest to the State Department for the 

negligence or complicity of the US authorities in the case at hand, and urging federal officials to 

investigate the situation.33 The Ambassador called the attention of the State Department to “the 

frequency with which the Embassy has lately had to formulate demands regarding the crimes 

perpetrated against Mexican citizens—in many cases acting as authors or participants authorities 

of the United States—that the delinquency or lack of justice which many of these cases have 

been considered and resolved by United States authorities.”34 The initial protest on the part of the 

Chauffeur’s Association and subsequent correspondence between State Department and Mexican 

Ministry of Foreign Relations officials then laid the groundwork for the Mexican government to 

use Villareal’s death to prepare a denial of justice case against the United States when the Claims 

Commission formed a year later.35 Mexican lawyers would argue that “the lynching of Elías 
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32 311.223-Zarate, Elias V. November 20, 1922. RG 59 Department of State Decimal File 1910-29 from 311.1223 
Rivera to 311.124 S A 5/1 Box 3578. November 14, 1922. Annex to: to Matthew Hanna, Diciembre 15 de 1922. 
311.223. Zarate, E.E. p. 2. 
33 11.223-Zarate, Elias V. November 20, 1922. RG 59 Department of State Decimal File 1910-29 from 311.1223 
Rivera to 311.124 S A 5/1 Box 3578. November 14, 1922. Annex to: to Matthew Hanna, Diciembre 15 de 1922. 
311.223. Zarate, E.E. p. 2. 
34 11.223-Zarate, Elias V. November 20, 1922. RG 59 Department of State Decimal File 1910-29 from 311.1223 
Rivera to 311.124 S A 5/1 Box 3578. November 14, 1922. Annex to: to Matthew Hanna, Diciembre 15 de 1922. 
311.223. Zarate, E.E. p. 3. 
35 Oscar Rabasa and Jorge Costas Enríquez, Brief of THE UNITED STATES OF MEXICO on behalf of 
ESTEFANA VILLARREAL ZARATE versus THE UNITED STATES OF AMERICA, Claim No. 369. March 26, 
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Villarreal Zárate was a crime which in every civilized nation would be severely punished” 

because “in all civilized countries of the world, the accused has the indisputable protection that 

he can be judged by competent authorities in a procedure in which he is allowed to defend 

himself and is only given the punishment he merits in conformity with the law, by the authorities 

who are competent to do so.”36  

By the 1930s, activists had been working for decades to pass federal anti-lynching 

legislation in the United States.37 While the vast majority of lynching victims in the South were 

African American, historians William Carrigan and Clive Webb have found that there were 547 

confirmed cases of mob violence against persons of Mexican descent in the US between 1848 

and 1928, the date of the last reported case.38 Claims like Villarreal’s put new pressure on the US 

federal government to address the widespread problem of lynching in the South and West 

through framework of diplomatic relations decades after Ida B Well’s anti-lynching campaigns 

had done so. 

The Mexican consuls and embassy had drawn increasing attention to incidents like those 

of Delgado and Garcia in recent years, as racial violence increased across the Southwest. In a 

1931 report concerning the protection of Mexican nationals abroad, Mexican Secretary of 

Foreign Relations lawyer Anselmo Mena explained, “The Consuls have clearly determined their 
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1936. General Claims Commission, Mexican Claims Against U.S. Docket 369. Box 27, Folder Docket 369 
Pleadings. 
36 Oscar Rabasa and Jorge Costas Enríquez, Brief of THE UNITED STATES OF MEXICO on behalf of 
ESTEFANA VILLARREAL ZARATE versus THE UNITED STATES OF AMERICA, Claim No. 369. March 26, 
1936. General Claims Commission, Mexican Claims Against U.S. Docket 369. Box 27, Folder Docket 369 
Pleadings. Pages 27-28. 
37 See Ida B. Wells-Barnett, Southern Horrors: Lynch Law in All Its Phases (New York: Age Print, 1892); 
Jacquelyn Dowd Hall, Revolt Against Chivalry: Jessie Daniel Ames and the Women's Campaign Against Lynching 
(New York: Columbia University Press, 1979); and Crystal Nicole Feimster, Southern Horrors: Women and the 
Politics of Rape and Lynching (Cambridge, Mass.: Harvard University Press, 2009). 
38 William D. Carrigan and Clive Webb, Forgotten Dead: Mob Violence Against Mexicans in the United States, 
1848-1928 (2013): 6. 
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protection functions, both by Mexican laws in force and by the common usages of civilized 

nations.”39 Addressing the issue of continued Mexican migration to the United States, he 

emphasized, “ the sufferings imposed on the Mexican worker during his time in this country,” 

included “very difficult tests for the psychology of any civilized man.”40 “The most grave of 

these difficulties,” he suggested, “derived from the rudeness characteristic of the low level 

American functionary, who feels obliged to be the interpreter of every class of racial 

extremisms.”41 Mena did not however place much faith in Mexican nationals abroad to defend 

their own rights. He concluded, “the Mexican transgresses the rules of criminal law with such 

frequency” because most migrants were “unadapted to the juridical system of this country and 

foreign to its legal traditions and ignorant of its laws.42“ 

Although Mena assumed that Mexican national abroad were “peons” who were 

“ignorant” of both their rights and the workings of the American legal system, victims of state 

violence made it possible for the Mexican Embassy to translate discrete incidents into diplomatic 

demands and legal claims by reporting their experiences to their local consuls. The Mexican 

consuls and Ministry of Foreign Relations often relied on the initial efforts of individuals or 

voluntary organizations such as local branches of the Sociedad Honorífica Mexicana and local 
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39 Anslemo Mena, “Datos sobre los trabajos de proteccion desarrollados por la embajada de mexico en washington, 
en el año de 1931,” 14 de agosto de 1931. Page 1. SRE IV/241(08)(73-0)1 IV-545-5. Departamento Consular, Año 
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labor associations to collect data on potential claims against the United States.  

 Without the initial work of Mexican national abroad in making complaints about local 

law enforcement to their consuls, there would have existed no paper trail through which to 

identify cases that could be brought against the United States. Beginning in 1923, lawyers from 

the Mexican Ministry of Foreign Relations scoured consular reports for potential claims, and 

Spanish language newspapers in the United States began publishing calls for claimants 

throughout Mexico and the American Southwest.43 In 1924, Adelfa, Dorotea, Cecilia, and 

Amada Delgado decided to bring a claim before the tribunal in their father’s name. The local 

consuls culled their extensive records for cases that might hold international dimensions 

concerning diplomatic protection of nationals abroad. The Yancey branch of the Sociedad 

Honorífica Mexicana, the San Antonio Consul, the Mexican Ambassador, and members of the 

Department of Foreign Relations had already laid the groundwork for an international claim 

through their petitions asking the US State Department to take action against the Texas law 

enforcement officials who allowed Mexican nationals to be murdered with impunity.  

Despite increasing levels of diplomatic tension concerning treatment of Mexican 

nationals in the United States Southwest, the State Department lawyers seemed confident that the 

judges of the US-Mexico Claims Commission would distinguish between uncivilized forms of 

violence in Mexico and rule of law in United States. The American Consul General in Mexico, 

Alexander W. Weddell, sent a report of political and economic conditions in Mexico during 

September of 1926 in which he noted that the Mexican press “had much to say of a brutal attack 

by a mob in Texas on a group of officers having in their custody certain Mexican prisoners who 
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were shot to death in the struggle.”44 He attributed this newspaper coverage to “a frantic effort to 

find a palliative” for the fact that American Jacob Rosenthal had recently been killed in Mexico 

by bandits, noting “The Mexican mind seems unable to make a distinction between a savage and 

anarchistic attempt to apply the penalties of the law against prisoners and a vulgar holdup of 

travelers by persons charged with the maintenance of law with robbery as the motive.”45 

 If Mexican lawyers were indeed searching for a “palliative” to even the scales against 

American claims, they did not have to look far. Mexican Agency lawyers including Oscar 

Rabasa, Benito Flores, Roberto Córdova, Eduardo Suárez, and Bartolomé Carvajal y Rosas 

advanced hundreds of claims against the US government on the grounds that it had failed to 

protect the lives and property of Mexican nationals within its borders. They formed the first 

generation of Mexican post-revolutionary government lawyers. Carvajal y Rosas had ample 

experience working on international arbitral tribunals. As former Secretary to Mexican Legations 

in Argentina, Brazil, Uruguay, and Belgium, he had participated in territory and boundary 

disputes that had gone to arbitration in the Caribbean and Southern Cone. Oscar Rabasa’s father 

had worked as a congressman and constitutional lawyer under the Porfirian regime. Eduardo 

Suárez would become architects of the post-revolutionary fiscal state.46 All recent graduates 

from Mexico’s Escuela Nacional de Jurisprudencia, these lawyers varied in the radicalism of 

their politics, but each remained committed to rethinking the international legal doctrines 
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governing US-Mexico relations.  

Mexican government lawyers used cases like those of Delgado and Villarreal to raise 

new questions concerning the meaning and implications of a “denial of justice” under 

international law. A denial of justice was an international legal mechanism that one state could 

use to hold another government accountable for unfair treatment of its nationals. If a Mexican 

citizen had been denied access to the legal process of the United States, the Mexican government 

could bring an international claim in his or her name to demand monetary compensation as 

restitution for the damages incurred. A cornerstone of the law of diplomatic protection of persons 

and their property held that sovereign powers were obligated to protect the interests of their 

subjects abroad, and could demand recourse when their citizens’ international legal rights were 

violated by a foreign government. Throughout the nineteenth and early twentieth centuries, this 

concept was most often invoked in regard to investment disputes arising out of countries deemed 

less advanced than their northern and western counterparts. The United States in particular 

tended to take a denial of justice involving investment protections much more seriously than a 

breach of contract or unpaid bonds, even if the financial stakes involved were comparable due to 

the fact that this kind of case posed more of a perceived ideological threat to the protection of 

private property under international law.47 

Although the terms of the 1923 US-Mexico Claims Convention waived the common 

requirement of proof that claimants had exhausted all possible domestic remedies before turning 

to international law, a denial of justice claim still represented a charge against the legal system as 

a whole. But its precise definition was notoriously difficult to pin down. As the judges of the US-

Mexico Claims Commission noted, celebrated American internationalist John Bassett Moore had 
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argued as recently as 1910 that he did “not consider it to be practicable to lay down in advance 

precise and unyielding formulas by which the question of a denial of justice may in every 

instance be determined.”48  

 In an early case involving a United States claim against the Mexican government 

however, the Commissioners attempted to clarify established definitions of the concept. In the 

1926 decision of L.F.H. Neer and Pauline Neer (U.S.A.) v. the United Mexican States, a case 

brought by the American widow of a mine superintendent in Durango whose killers had not been 

prosecuted, the judges ruled, “The Commission recognizes the difficulty of devising a general 

formula for determining the boundary between an international delinquency of this type and an 

unsatisfactory use of power included in national sovereignty.”49 However, they maintained,  

(First) that the propriety of governmental acts should be put to the test of 
international standards, and (second) that the treatment of an alien, in order to 
constitute an international delinquency, should amount to an outrage, to bad faith, to 
willful neglect of duty, or to an insufficiency of governmental action so far short of 
international standards that every reasonable and impartial man would readily 
recognize its insufficiency.50  
 

The “Neer Test” then came to serve as the barrier through which each government’s lawyers had 

to pass in order to prove that a denial of justice had occurred. The Commissioners disallowed the 

Neer claim on the grounds that the actions of the Mexican government in response to Neer’s 

death had not amounted to a significant enough “outrage” to meet the newly devised standard. 

Despite this loss for the US government, American Commissioner Fred Nielson wrote a separate 
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but concurring opinion in which he suggested that the tribunal should go even further toward 

articulating the specific contents of the standards concerning what constituted a denial of justice. 

Surely, he suggested, “It may perhaps be said with a reasonable degree of precision that the 

propriety of governmental acts should be determined according to ordinary standards of 

civilization, even though standards differ considerably among members of the family of nations, 

equal under the law.”51 All three commissioners accepted the Neer standard as the formula they 

would use to determine whether or not a denial of justice had occurred. Their consensus around 

the meaning of the standard of civilization would increasingly unravel during the next decade of 

pleadings.  

 While international law textbooks tend to cite Neer and similar United States claims 

against Mexico as the defining legacy of the US-Mexico Claims Commission, this case only 

marked the beginning of a much longer dispute over the nature of a denial of justice that 

transpired during the pleadings process of the tribunal. The process of contestation occurred after 

the limited decisions the tribunal published from 1926-1931, and through the extensive pleadings 

advanced by Mexican and US lawyers between 1932 and 1937. During this time there emerged 

fundamental disagreements between the United States and Mexico over the meaning and 

implications of a denial of justice—disagreements that ultimately led to the Commission’s 

collapse in 1938.  

Disagreements over what kinds of actions a government could be held liable for began 

with an early case that came before the General Claims Commission: The United Mexican States 

on behalf of Teodoro García and María Apolinar vs. The United States of America, decided in 

1926. In their majority opinion, neutral and Mexican Commissioners Cornelius van Vollenhoven 
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and Genaro Fernández MacGregor ruled, “The Commission makes its conception of 

international law in this respect dependent upon the answer to the question, whether there exists 

among civilized nations any international standard concerning the taking of human life.” As 

noted in the Introduction, Teodoro García and María Apolinar Garza had filed a denial of justice 

claim with the Commission after their nine year old daughter, Concepción, was shot and killed 

by a US army lieutenant while crossing the Rio Grande on April 8, 1919. Concepción’s shooter 

had been court martialed over the incident on the grounds that he had violated a US military 

regulation that prohibited firing on unarmed persons supposed to be engaged in smuggling or 

crossing at unauthorized places. He was then pardoned by a Board of Review in a decision that 

was approved by the president of the United States. The Mexican lawyer arguing the case, 

Eduardo Suárez, urged the tribunal to address the problem of how to deal with state actions 

“which while they assuredly comply with constitutional requirements, nonetheless transgress the 

Law of Nations…the principles of Universal Justice accepted by all Nations and which therefore 

are a part of International Law.”52 The brief marked a turning point for the Commission and for 

Suárez, at the time a young economist who would go on to serve as an architect of Mexico’s 

post-revolutionary labor law and as a Mexican delegate to the League of Nations. 

In this case, one of the first Suárez argued and the one of the last the Commissioners were 

able to definitively rule on, Vollenhoven and Fernández decided, “The Commission not only 

holds that there exists one [standard], but also that it is necessary to state and acknowledge its 

existence because of the fact that there are parts of the world and specific circumstances in which 

human practice apparently is inclined to fall below this standard.”53 In particular, they 
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determined, “Human life in these parts, on both sides [of the Rio Grande], seems not to be 

appraised so highly as international standards prescribe.”54 As international legal writer Edwin 

Borchard noted at the time, this was the first time an international claims commission had 

attempted to outline in detail the elements of “an international standard concerning the taking of 

human life.”55 The dissenting Commissioner on the case, American Fred Nielsen, admitted that 

“whether the United States is so liable must, in my opinion, be ascertained by a determination of 

the question whether American law sanctions an act that outrages ordinary standards of 

civilization.”56 He disagreed, however, as to how to establish evidence of such a standard. 

Nielsen vigorously rejected the outcome of the decision—a $2000 award for the claimants—

citing a lack of evidence as to what kinds of violence the standard of civilization actually 

prohibited.  

 

THE ARDMORE AFFAIR 

It was increasingly hard for the US federal government to ignore the ongoing the problem 

of state violence against Mexican nationals as the issue took on an increasingly public and 

politicized character during the 1930s. Police forces brutally suppressed labor strikes across 

industries, while repatriation drives swept up Mexicans and Mexican Americans alike in mass 

deportations. In the midst of these changes, one case of police violence in particular captured the 

attention of the media, the government, and the public. 

On the evening of June 7, 1931, three young Mexican men stopped their Ford Coupe at a 
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filling station for root beer and sandwiches as they passed through Ardmore, Oklahoma—an oil 

town not far from the Texas border. Soon after leaving the station, Emilio Cortés Rubio, Manuel 

García Gómez, and Salvador Cortés Rubio pulled over by the side of the road so that Salvador 

could relieve himself before they continued their journey down Highway 77. Deputy Sheriffs 

William Guess and Cecil Crosby, who had been following the Ford Coupe since it left the filling 

station, stopped too. While Crosby approached Salvador, Guess fatally shot both Emilio and 

Manuel.    

The incident, like so many others of its kind, might have produced a brief flurry of notes 

among consuls and State Department officials before being filed and forgotten among the 

archives of Mexico’s Ministry of Foreign Relations. But unfortunately for the State Department, 

one of the young men killed happened to be the nephew of Mexican president Pascual Ortiz 

Rubio. Emilio and his friends had been driving home to Mexico from Atchinson, Kansas after 

graduating from the Missouri School of Mines and St. Benedict College. As a result of their 

social status, the incident generated extensive press coverage and increased protests against the 

treatment of Mexicans at the hands of United States government agents.  

Once Emilio’s identity became known, American authorities recognized that they had a 

problem. The day after William Guess killed the two young men, the governor of Oklahoma sent 

an urgent telegram to the County Attorney of Ardmore, entreating him to take the matter 

seriously. “Owing to the standing of the Mexicans and the international aspect with a 

neighboring republic,” Governor William H. Murray explained, “it is essential that you make 

thorough, complete and unprejudiced investigation.”57 Acting Secretary of State Henry Stimson 

expressed concern directly to the Mayor of Ardmore, who responded, “There is no prejudice or 
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untoward feeling against Mexicans here. Our people are tolerant, kindly and charitable towards 

all nationalities.”58 But the Mexican Ministry of Foreign Affairs thought otherwise. On June 16, 

the Chargé d’Affaires ad interim of the Mexican Agency sent a note to the State Department 

requesting that the Governor of Oklahoma personally investigate the shooting. At the same time, 

he wrote a confidential letter to foreign service officer Herschel W. Johnson, explaining he had 

received confidential reports that the Sheriff and County Attorney, who exercised considerable 

political influence in Ardmore, had “clearly demonstrated [their] decided partiality towards the 

murderers.”59 Herrera de Huerta reminded Herschel that “our experience in this respect both in 

Texas and in Oklahoma has up till now been a very painful one.”60  

Herrera de Huerta’s concerns turned out to be well founded. The County Attorney 

refused to remove himself from the case even at Governor Murray’s suggestion and instead set 

out to ensure that Guess and Crosby would be found not guilty. 61 American Ambassador to 

Mexico J. Reuben Clark, Jr. expressed immediate concern that the incident was further straining 

international relations between the United States and Mexico. He suggested to Secretary of State 

Henry Stimson that “in case of an acquittal of the accused it might be advantageous to have some 

responsible federal official in a position to say that the trial was fairly and justly conducted, if 

such were indeed the fact,”62 explaining that “such a statement might be useful if an claim were 
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later made by Mexico.”63 But Stimson responded that the Attorney General “was strictly of the 

opinion that it would be inadvisable to have any representative of the Federal Government 

present at the trial of the Deputy Sheriffs.”64 Perhaps he had arrived at this decision after reading 

a confidential report made by Special Agent Leroy A. Mullen concerning the incident.65 In this 

report, Mullen found a number of discrepancies in the testimonies of Guess, Crosby, and the 

other police officers who had arrived at the scene after the shooting—discrepancies which led 

him to conclude that Guess and Crosby had been following the victims since they stopped at the 

filling station despite insisting otherwise, that Emilio Cortés Rubio’s gun had been in his pocket 

at the time of his death, and that generally, “taking the testimony of Guess in the light most 

favorable to himself, it seems evident that at least he displayed poor judgments and timidity or 

has the instinct of a “killer,” and that he is unfit to be trusted with firearms as an officer of the 

law.”66  

When the jury acquitted both Guess and Crosby as predicted, Governor Murray sought to 

simultaneously wring and wipe his hands clean of the jury’s decision. Murray would later 

confess to Secretary of State Cordell Hull that “when the Court appointed a special sheriff, he 

appointed a preacher who had been a very rabid Ku Kluxer, and [he was] informed that every 

member of the jury except one (a Mr. Cruse), were Ku Klux, and that Cruse was the only one 
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who had wanted to convict.”67 

The press in both Mexico and in the United States magnified the problem posed by the 

Ardmore murders from the perspective of international relations. Throughout the summer and 

fall months of 1931, Clark and American consuls throughout Mexico dutifully sent clippings of 

newspaper coverage of the incident. A June 10, 1931 editorial in La Prensa speculated,  

If the authorities act in such a manner—although now, because of the social 
position of the victims, excuses, etc., are fabricated—what can be expected of the 
rest of the Americans, above all with regard to Mexicans in humble circumstances? 
Certainly, one may rest assured that because the youths shot down were Mexicans, 
the Yankee police had no hesitation in venting their fury upon them with an idiotic 
idea of “racial superiority” and that if the victims had been some Hernandez or 
Lopez indent kin to the President of the Mexican nations, these events would have 
passed by unnoticed, simply constituting one more example of hatred towards us, 
and the assassin police would have remained pompous in their classical 
impunity.68  

 

El Gráfico similarly questioned, “if this happens when it is a case of victims who were well 

known, assassinated in scandalous circumstances, what must it be when unknown Mexican 

workingmen are assassinated.”69 

In response to the trial outcome, El Gráfico denounced “The Famous Gringo Justice” in 

which “each time that a negro is hung in the United States, each time that a woman murderess is 

sent to the electric chair, or each time that some delinquent is lynched on the streets, everywhere 

the admiration for everything North American opens its mouth to proclaim the excellence of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
67 William H. Murray to Cordell Hull. December 5, 1934. Decimal File 411.12 Gomez and Rubio/138. RG 59 
Department of State Decimal File 1930-39 From 411.12 Gomez & Rubio/65 to 140. Box 1882. Page 2. 
68 Enclosure 13: La Prensa, June 10, 1931 Editorial: “The Mexicans In Yankee Land.” Page 2. J. Reuben Clark, Jr. 
to Henry L. Stimson. June 11, 1931. Decimal File 411.12 Gomez and Rubio/29. 59 Department of State Decimal 
File 1930-39 From 411.12 Gomez & Rubio/65 to 140. Box 1882. 
69 “The Famous Gringo Justice,” El Gráfico, November 23, 1931, Page 2. Enclosure in J. Reuben Clark, Jr. to Henry 
L. Stimson. December 1, 1931. Decimal File 411.12 Gomez and Rubio/89. 59 Department of State Decimal File 
1930-39 From 411.12 Gomez & Rubio/65 to 140. Box 1882. 



!

 145 

gringo justice as something like unto a tablet of Moses.”70 The Excelsior called the case “a 

typical one of DENIAL of JUSTICE,” and called on the Ministry of Foreign Relations to 

intervene.71 

Responding to public opinion and State Department pressure, Governor Murray offered 

two $15,000 scholarships to the colleges the young men had attended in their names. But this 

gesture was protested by the National Confederation of Students in Mexico, ridiculed by the 

media, and ultimately rejected by president Ortiz Rubio. 72 El Universal Gráfico denounced 

“Compensation, Yankee Style,”73 suggesting that “we Mexicans should be convinced that the 

neighboring country is not a civilized one, and that consequently we should not send children, 

women, or even men to that country, because they can not hope to find culture in a country 

where it does not exist.”74 The article concluded, “There can be no doubt that the machinery of 

justice functions badly, very badly, in Yankeeland.”75  

Clark sent to the State Department a number of cases “for possible assistance” in the 

matter, including several decided by the General Claims Commission in favor of the United 
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States.76 But the problem was, he explained, “While in popular opinion in the United States 

Mexico is held to be a persistent offender under international law, when it comes to the 

apprehension and conviction of murderers of American citizens in Mexico, the files of the 

Department do not support that opinion to any great extent.”77 Combing through the Department 

records after 1925, he had found “but one case where it could be charged properly that there had 

been an absolute denial of justice in this respect.”78  

The Ardmore incident shaped the ongoing negotiations concerning a renewal or 

replacement of the General Claims Commission. A 1932 telegraph to the State Department from 

Clark indicated that the Mexican Minister for Foreign affairs wanted to include the Ardmore 

killings be included in negotiations for a Claims Renewal.79 In a conference negotiating the 

prospect with Minister Tellez on April 22 of 1932, Clark refused to expand the tribunal’s 

jurisdiction to consider the incident, but did convey that “as soon as the Claims Convention 

renewals were agreed to, [he] would recommend to the Department that the President urgently 

recommend to Congress the payment of a sum of money to each of the two families affected by 

the Ardmore killings.”80 Clark then indeed “urgently recommend[ed]” that the President 

immediately ask Congress to appropriate a large sum of money to pay as compensation to 

Mexico for the Ardmore affair, explaining that this “would have an excellent effect generally in 
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Mexico and would tend to make easier other pending negotiations with Minister Tellez.”81 

Secretary of State Stimson apprised Congress of the situation, and the “McReynolds Bill” was 

passed on February 22, 1933 authorizing payment of $30,000 to the Mexican government for the 

incident as an “act of grace” and without legal obligation.  

American claimants were not pleased that their government was offering compensation to 

Mexico before they had received a dime on their outstanding claims pending before the General 

Claims Commission. Once news of the payment got out, the State Department received letters 

from attorneys representing claimants against Mexico and questioning the terms of the recent 

bill. Attorney Manton M. Wyvell wrote to the Secretary of State that while he was in “full accord 

with any action by this Government which has as its aim the fulfillment of international 

obligations,” he “faile[ed] to perceive the propriety of an outright payment to Mexico of the 

money in question at this time” given that “Mexico is now indebted to the United States on 

behalf of its citizens for awards rendered by the General Claims Commission between 1926 and 

1930 in an amount of $2,599,160.10 with interest.”82 He suggested that the payment should 

simply be deducted from Mexico’s existing debt to the United States.83  

While the Ardmore payment somewhat eased diplomatic relations with Mexico, the 

ongoing cases being heard before the General Claims Commission made growing tensions 

between the two administrations more acute. The Ardmore murders had produced unprecedented 

press coverage of a problem that was, as many knew, longstanding and ongoing in the United 
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States. The hundreds of cases filed against the United States government made clear that the 

police shooting on Highway 77 was far from an isolated incident. As the pleadings process 

continued, it seemed increasingly likely that the tribunal would rule in favor of many of these 

claims, as it had in the 1926 case of García and Garza. 
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CHAPTER 5: THE STANDARD OF CIVILIZATION ON TRIAL 

 
International law, as understood among civilized nations, may be defined as consisting of 
those rules of conduct, which reason deduces, as consonant to justice, from the nature of 
the society existing among independent nations; with such definitions and modifications 
as may be established by general consent. 

--Jackson H. Ralston, The Law and Procedure of International Tribunals (1926) 
 
If he owned both hell and Texas, Sheridan said upon one occasion, he would rent out 
Texas and live in hell…Benjamin F. Wade added to this that he was told by a native, “All 
that Texas needs to make it a paradise is water and good society.” “Yes,” answered 
Wade, “that’s all they need in hell.” 

--WEB Du Bois, Black Reconstruction in America (1935) 
 

The clock was running out on the five-year tenure of the US-Mexico General Claims 

Commission when an “incident” occurred that made it impossible for the judges to complete 

their work. The tribunal was already thousands of claims behind its projected schedule when a 

dispute broke out among the three Commissioners.1 Horacio Alfaro, former minister of foreign 

relations of Panama, had taken up his post as umpire only months earlier. When C. Van 

Vollenhoven stepped down, Mexico and the United States could not agree on a replacement. The 

matter went to the Permanent Court of Arbitration at The Hague, which appointed Kristian 

Sindballe of Denmark—who then promptly resigned himself. Both the Roosevelt and Rodríguez 

administrations viewed the appointment of a new neutral umpire as key to how determining how 

the tribunal would rule on contested issues including the legitimacy of resource nationalization 

and the meanings of a denial of justice. 

The vacant position of presiding commissioner seemed to signal a foothold for the 

opposing visions of international law that Mexico and the United States had advanced at the 

recent Pan-American Conferences. The State Department was particularly concerned with 

appointing another Latin American judge to the General Claims tribunal after the umpire of the 
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Special Claims Commission, Rodrigo Octavio, ruled against the United States in the only set of 

claims the tribunal considered in 1926—the Santa Isabel cases. These concerned the murder of 

fifteen American citizens by alleged Mexican insurrectionists or bandits. Umpire Octavio 

concluded that because the culprits were not governmental or revolutionary forces but instead 

bandits, Mexico was not liable for their activities given proof that the appropriate authorities had 

taken reasonable measures to suppress them.2 

The sentiment that a Latin American umpire foretold doom for the future of American 

property rights abroad was shared by many Americans, as evidenced by a letter to President 

Hoover stating, “It is a well known fact that BLOOD IS THICKER THAN WATER, 

notwithstanding this, another Latiner was named as JUDGE to pass on the claims of Americans 

against Mexico, so about all that can happen will be: -A SHAKE UP, and a WIND UP, with a 

corresponding delay to the detriment of all Americans who have been patiently waiting to have 

their claims adjusted by our Government instead of showing Mexico so many undue 

considerations, by long postponements of the claims covenants, and other pressing matters; so 

what can they expect to get, and when?” 3  

 Nielsen seems to have shared the letter writer’s views. He dissented when Alfaro sided 

with the Mexican Commissioner in a series of important claims including International Fisheries 

Company (U.S.A.) vs. United Mexican States (1931), in which the tribunal ruled that a 

contractual Calvo clause disallowed an American corporation from the Claims Commission’s 

jurisdiction.4 When the tribunal abruptly paused its proceedings soon after this decision was 
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handed down, newspapers speculated that a dispute between Nielsen and his two co-

Commissioners was the cause. Although the State Department refused to comment on the matter, 

reports suggested, “F. K. Nielsen is no longer persona grata to Mexico nor to the arbiter, Dr. 

Horacio Alfaro, of Panama.”5 The Mexican newspaper Excelsior attributed the disagreement to 

tension between Alfaro and Nielsen concerning recent decisions of the umpire in favor of 

Mexico.6 The New York Herald Tribune noted that the incident followed closely on the heels of 

the Ardmore shootings.7 Whatever the cause, Nielsen was reported to have been “locked out” by 

the Mexican and neutral commissioners from further discussions, and resigned soon thereafter.8 

In order for the tribunal to continue its work, Mexico and the United States would need to 

negotiate a treaty extending the tenure of the Claims Commission. 

The idea that the General Claims Commission would serve as a litmus test to determine 

the limits and possibilities of sovereign equality in the era of non-intervention remained a key 

concern for both the Roosevelt and Rodríguez administrations. By the time Mexico and the 

United States successfully negotiated a treaty to extend the work of the Claims Commission, 

United States-Latin American relations had shifted significantly since the Bucareli Meetings in 

1923. Mexican Foreign Secretary Genaro Estrada had begun to promote the “Estrada Doctrine,” 

which expanded Mexico’s longstanding demands for nonintervention in the Americas.9 US 

president Franklin Delano Roosevelt had announced the “Good Neighbor Policy” as a move 

away from expansionism and interventionism in Latin America. The principles of sovereign 
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equality were codified by all American nations including the United States at the Seventh Pan-

American Conference in Montevideo (1933) and subsequent Inter-American Conference for the 

Maintenance of Peace in Buenos Aires (1936), where the Mexican delegation played a 

particularly crucial role in blocking attempts by the United States to temper its commitment to 

non-intervention.10 But what the Good Neighbor policy would look like in practice remained an 

open question. The outcome of the US-Mexico arbitration seemed poised to indicate whether or 

not the commitments expressed at Montevideo and Buenos Aires had any teeth.  

 In negotiations over the tribunal’s extension, the United States was reticent to appoint 

another Latin American Commissioner. In a 1934 Memo, one State Department official wrote 

that while he appreciated “the advantages, from a political standpoint, of conceding to the Latin 

American Governments everything possible in the way of absolute equality of treatment,” he 

believed that the appointment of a new Umpire brought up fundamental concerns over the future 

of international law.11 “Practice in international claims work” he explained, demonstrated that 

“international law is in the process of evolution; the general effect of international claims 

decisions is either to raise the standard of administrative and judicial conduct in the Latin 

American countries to the level of international law or to lower the standards of international law 

to the level of Latin American administrative and judicial action.”12 He then warned, “Every 

decision sanctioning such improper course of conduct is a destructive precedent for future 

cases.”13  
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While Mexico pushed for a possible en bloc settlement, the United States remained 

reticent to commit to a lump sum solution. 14 Mexico suggested that the two nations simply apply 

a flat percentage to total outstanding claims to estimate liability.15 While the State Department 

was willing to follow this model for a private settlement of the claims still pending before the 

Special Commission, which only concerned damages to US citizens incurred as a result of 

revolutionary violence, it insisted that all remaining General Claims be heard before the tribunal. 

Before working toward an en bloc settlement, the State Department concluded, the General 

Commission would need distinguish meritorious from unmeritorious cases and appraise the 

former so as to calculate liability for the settlement.16  

Fernando González Roa had a different view of the matter, though he did not share it 

with the State Department. The Mexican Commissioner for the Special Claims Commission, 

Permanent Court of Arbitration member, and newly appointed Mexican ambassador to the 

United States noted that the US government was in no position to argue that international law 

restricted the right of states to legislate in such a way that restricted the property rights of 

foreigners, given its treatment of Japanese nationals through the terms of the Alien Land Law in 

California.17 As negotiations for an extension to the Claims Commission were underway, 

González Roa penned a memo titled “Effects of the Convention for the Future of Mexico.” In it 

he noted that while the United States used its foreign relations to promote “an extremely 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
14 JR McCarl to Henry L. Stimson, August 12, 1932, p. 2. RG 59 Department of STate Decimal File 1930-39 From 
411.12 P/769 To 951. Box 1885. NARA College Park. 
15 Bert Hunt to Cordell Hull, June 9, 1938, p. 84. RG 59 Department of State Decimal File 1930-39 From 
411.12/2665 F.W. To 411.12/2690 Vol I Box 1877. Declassified Authority State Letter 1/11/72. Agent's Report, 
American-Mexican Claims Arbitration, 1934-1937. Volume I Decisions Doc's 23-380. 511.12/. 
16 Bert Hunt to Cordell Hull, June 9, 1938, p. 85. RG 59 Department of State Decimal File 1930-39 From 
411.12/2665 F.W. To 411.12/2690 Vol I Box 1877. Declassified Authority State Letter 1/11/72. Agent's Report, 
American-Mexican Claims Arbitration, 1934-1937. Volume I Decisions Doc's 23-380. 511.12/. 
17 APEC, Expediente 21: Gonzales Roa, Fernando (Lic.), Legajo 1, Inventario 2473, p 21-22. Fojas 4-5. González 
Roa, Relaciones México. 5 de abril de 1933.  



!

 154 

conservative concept of property,” the government of Mexico promoted a distinct interpretation 

of the “principles universally sanctioned by international law and that form the norms of conduct 

between civilized nations.” 18 The memo concluded by observing that Mexico was better 

positioned in this tribunal than it had been in 1868, despite the fact that the US government was 

now much less sympathetic to the politics of the Mexican administration. The 1868 Convention, 

he observed, “did not pose the dangers shown today, keeping in mind the tribunal’s possible 

finding that American protections for Mexicans have not increased, because this situation is now 

risky for the future reputation of the United States, now that one must recognize that in cases 

before the Claims Commission the “good faith” requirement that worked in the past as a disguise 

for the American system has now become an obstacle that will limit their ability to win 

cases...the US will not longer be able to obtain a partial advantage.” 19 The “good faith” 

requirement González Roa referred to concerned the idea that if a government could demonstrate 

that it had in good faith attempted to punish crimes perpetrated against foreign nationals within 

its borders, it could not be held accountable for those crimes even if the guilty parties were not 

punished. As this chapter will go on to explain, the presumption that the United States 

government operated in good faith to maintain an impartial legal system began to unravel during 

the pleadings process of the tribunal. 

With each administration confident in their position moving forward, the United States 

and Mexico agreed in 1934 to extend the operations of the US-Mexico General Claims 

Commission. The agreement, signed on April 24, 1934, allowed for a lump settlement of the 

Special Claims, appointed a new Commission to appraise agrarian claims arising since 1927, and 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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left General Claims on the table for continued arbitration.”20 To facilitate the work of the 

tribunal, it was agreed that each government would appoint one national commissioner and that 

these two would to appraise the outstanding claims of both governments. Any appraisals that the 

two Commissioners were unable to agree on, the Protocol held, would be referred to an umpire 

who would be appointed by a subsequent agreement (which never materialized).21 Before these 

new Commissioners could make their appraisals, the remaining cases had to be pled—and this is 

where the problems really began for the United States. 

Soon after the General Claims Commission resumed its operations in 1934, the United 

States Agency found itself in trouble. Bert Hunt, who had gotten the US-Panama arbitration back 

on track after the controversy surrounding the Joint Land Commission, now served as American 

Agent for the similarly structured US-Mexico tribunal. He felt that the current claims settlement 

proceedings were beginning to escape his control. By 1935, Hunt was at a loss as to how to deal 

with the hundreds of Mexican claims against the US government that remained on the docket. 

Seeking financial and administrative assistance, he wrote a series of reports urging the State 

Department to direct more funds and legal expertise towards the Mexican Claims Committee. “In 

spite of my best efforts,” he wrote, “I am unable to maintain a schedule of revisions of briefs, 

which is necessary to maintain in order to permit the pleading work to go forward at the rate 

necessary to complete the arbitration in the time allowed.”22 Explaining that it was “physically 

impossible for him to review all of them and keep abreast of the other work of the Agency,”23 he 

asked that the State Department to direct more funds toward the General Claims Commission, 
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20 Herbert W. Briggs, “The Settlement of Mexican Claims Act of 1942.” 37 Am. J. Int’l L. 222 1943. P. 223. 
21 Herbert W. Briggs, “The Settlement of Mexican Claims Act of 1942.” 37 Am. J. Int’l L. 222 1943. P. 223. 
22 No. 55 Bert Hunt to The Mexican Claims Committee, Department of State. January 15, 1935. 411.12P/944. Pages 
2-3. RG 59 Department of State Decimal File 1930-39 From 411.12 P/769 to 951. Box 1885. 
23 Gene H. Hackworth, R. Walton Moore and Wilber J. Carr to Cordell Hull, February 8, 1935. 411.12P/984. 
Citation RG 59 Department of State Decimal File 1930-39 From 411.12 P/769 to 951. Box 1885 
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which he viewed as raising the most urgent of concerns.24  

Hunt requesting an emergency congressional appropriation bill to fund the work of the 

Agency, explaining that, “There ha[d] never been, to [his] knowledge, an arbitration in this 

country anything like the present proportions, which as been successfully completed in anything 

like the amount of time available to this Agency.” Referencing the nearly 800 remaining claims 

against the US government, Hunt concluded, “I cannot overemphasize the fact that now, for the 

first time, the Agency is confronted with the immediate necessity of defending this Government 

against Mexican claims, totaling $245,000,000.” He warned that if said Congressional 

appropriation was not forthcoming, he would not take responsibility for the outcome of the 

arbitration.25 

 

POR ROBARLE SU TRABAJO 

 Between 1935 and 1936, the majority of outstanding claims were finally argued by both 

Agencies. Through this pleadings process, the Mexican Agency strategically explored how the 

standard of civilization might be made to challenge the legitimacy of the US government’s 

pretense to a monopoly on interpretations of the standard of civilization. The State Department in 

turn invoked procedural and technical arguments related to evidence, calculation, and nationality 

to get these claims disallowed through any means possible. As a result of these disparate visions 

of international law, the underlying logic of the tribunal began to come under considerable strain. 

International claims settlement tribunals like the General Claims Commission were designed on 

the presumption that ascertaining the market value of the loss—of property or of labor—would 
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offer a fair gauge of compensation. This presumption began to break down over the course of the 

1934-1936 pleadings process, when Mexican claims exposed market value in the United States 

to be the effect of illegal violence rather than its corrective. Far from an isolated set of conflicts, 

the Mexican Agency suggested, the widespread and unpunished murder of Mexican nationals in 

Texas, Arizona, New Mexico, California and beyond was part of a systematic attempt to control 

land and labor in the formerly Mexican Southwest.  

As the press pointed out, Emilio Cortés Rubio and Manuel García Gómez had been 

distinguished by their social and economic status. The majority of Mexican nationals who had 

suffered denial of justice at the hands of the United States government were laborers on ranches, 

plantations, and railroads or in mines and factories. Their claims against the United States raised 

scrutiny over the forms of labor coercion and racial violence endemic to the American South and 

West. In arguing that facets of this system were illegal according to international norms, 

Mexican lawyers came up against a similar set of problems confronted by civil rights activists in 

the United States. Under international law, States were not responsible for the acts of private 

citizens but only for the actions of state agents because, in the words of American Agency 

lawyers Bert L. Hunt, Gerald Monsman and B.M. English, the state was “not the insurer of the 

lives of foreign citizens.”26 Arbitration then evoked a set of questions similar the state action 

problem in United States constitutional law,27 in which discrimination must be shown to be the 

result of an identifiable state action in order to amount to a violation of the equal protection 

clause of the 14th amendment. The vast majority of Mexican denial of justice claims against the 
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26 Bert L. Hunt, Gerald Monsman and B.M. English, Reply Brief of the United States in the case of THE UNITED 
MEXICAN STATES ON BEHALF OF MERCEDES CAMPOS VDA. DE DUARTE VS. THE UNITED STATES 
OF AMERICA, page 58. Docket No. 279. General Claims Commission, Mexican Claims Against U.S. Dockets 279-
281. Box 4, Folder Docket 279 Pleadings. Page 16. 
27 See for example Richard Brooks and Carol Rose, Saving the Neighborhood: Racially Restrictive Covenants, Law, 
and Social Norms (Cambridge: Harvard University Press, 2013). 
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United States did in fact stem from the murder of Mexican nationals at the hands of United 

States agents such as police officers, Texas Rangers, or military officials. But many of these 

claims, like those of Delgado, concerned the seemingly private violence of landlords, foremen, 

and supervisors against their employees.  

 The case of Ricardo Chaboya illustrates this problem. On the morning of October 8, 

1922, Chaboya and five other workers staged a sit down strike while building a San Diego road 

for the California Construction Company. The 39-year-old wheelbarrow man had been laid off 

two days prior and demanded pay for his time worked. The others sought a raise from $4.50 to 

$5 per day. Superintendent J.L. Heath arrived on the scene, and eyewitness accounts offer three 

distinct versions of the events that transpired next. Ramón Miranda, Antonio González and Jesús 

Granados testified that Heath attacked Chaboya, striking him on the head with a shovel and 

producing an injury that led to his death.28 Foreman C.R. Sear conceded that Heath had dealt the 

fatal blow, but suggested that Chaboya had instigated the fight by agitating a strike and insulting 

the superintendent with language “no white man would take from anybody.”29 Finally, Heath 

insisted that he struck his former employee to protect himself from a knife that never 

materialized during the police investigation.30 The Coroner’s Inquest found Heath not guilty by 

reason of self-defense, and the county court judge did not initiate a criminal case concerning 
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28 Oscar Rabasa, Agent and Vicente Sanchez Gavito, Jr., Attorney, Brief of THE UNITED MEXICAN STATES on 
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Chaboya’s death.31 The Mexican Agency then worked to establish state complicity in a series of 

seemingly isolated incidents that had transpired between private individuals such as Chaboya and 

Heath on the San Diego construction site.  

In order to demonstrate that the United States legal system fell below the standards 

prescribed by international law, Mexican lawyers had to prove first and foremost that the “self 

defense” argument—the one the United States drew on in the cases of Ramón Delgado and 

Ricardo Chaboya—was flawed. Their treatment of Felix Hernández’s claim is particularly 

illuminating. Similar to Chaboya, Hernández had been shot and killed by his former railroad 

foreman in Orange, Texas in 1922. The grand jury had failed to indict the foreman, N.H. Free, on 

the grounds that he was defending himself from a knife that police officers were never able to 

locate. In their brief, filed in 1935, Mexican attorneys Bartolomé Carvajal y Rosas and Anselmo 

Mena argued that Felix Hernández’s sisters, who filed the claim, had suffered a denial of justice 

“supported by local laws which are below the standards of International Law.”32 After suggesting 

that the American government was liable because “that Government which refuses to reprieve an 

official in any matter causing injury to the interests of an alien, makes his acts its own, and may 

not evade abiding by the consequences, after having tacitly so ratified them,”33 they went on to 

emphasize, “the conduct of the authorities at Orange Texas, in the case of the murder of Felix 
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Hernández, is absolutely unheard-of in the times in which we live.”34  

Cases like those of Delgado, Chaboya, and Hernández raised the question of larger links 

between physical violence and economic coercion in the political economy of the American 

Southwest and Midwest. Legal historian Risa Goluboff has demonstrated that during the 1940s, 

agricultural workers often framed civil rights in terms of economic and material equality rather 

than the anti-discrimination and psychological harm paradigm that would come to predominate 

in the wake of the 1954 Brown v. Board of Education decision.35 Mexican claims against the 

United States government framed the diplomatic protection of nationals abroad in similarly 

economic terms. If the labor legislation introduced by the Mexican revolutionary government 

amounted to an expropriation from the United States corporations that would lose profits as a 

result of compliance, Mexican lawyers suggested, then perhaps the lack of adequate labor 

protections in the United States deprived Mexican workers of the rights they were afforded under 

international law.  

 One strategy the Mexican Agency developed to question the legitimacy of US labor law 

involved invoking the recently established International Labor Organization Standards. In their 

brief for case of Pedro Luna, who had not received compensation for workplace injuries incurred 

during a blast at a steel company in Indiana in 1921, Oscar Rabasa and Vicente Sánchez Gávito 

argued, “The obligation to indemnify workmen for damages suffered as a consequence of the 

hazards of work, is a rule of International Law.” The Mexican attorneys quoted the Constitution 

of the International Organization of Labor to demonstrate that “the failure of any nation to adopt 

humane conditions of labor is an obstacle in the way of other nations which desire to improve the 
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conditions in their own countries.”36 Although the United States had not signed onto the ILO or 

joined the League of Nations, Rabasa and Sánchez Gávito suggested that these mandates had 

become part of the international law to which all civilized nations were beholden. Of course, as 

historian Amalia Ribi Forclaz has demonstrated, ILO mandates were not by and large adopted 

through national legislation even among member states.37 The Luna Brief marks a significant 

aspect of the Mexican Agency’s strategy not for its application of existing legal doctrine, but 

instead for its aspirational reformulation of how international legal standards might be brought to 

bear on established practices of United States governance.  

  The ILO standards were in any event notoriously bad at dealing with forms of work 

beyond the boundaries of industrial waged labor. And as in most parts of the world, violent labor 

disputes in the 1920s United States were not limited to railroads, mines, or factories. Mexican 

lawyers grappled with the problem of how to establish evidence of the structural relationship 

among labor coercion, physical violence, and state responsibility. At least 30 and possibly as 

many as 40 sets of pleadings originating in the United States—around half—directly involved 

violence in the context of labor disputes. The actual number of claimants was much higher than 

this. Some sets of pleadings were filed as omnibus claims, such as those concerning the El 

Porvenir Massacre38 in which Texas Rangers had attacked and summarily executed fifteen 
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unarmed men of Mexican descent on Manuel Morales’ ranch, or the infamous Bisbee 

Deportation of 1917, in which armed vigilantes, led by the local police, summarily imprisoned 

over one thousand Arizona copper miners in railroad boxcars and “deported” them to the 

Sonoran desert in response to an IWW strike.39  

 El Porvenir and Bisbee were cases in which the United States government had clearly 

violated international law, and Hunt tried to get them dismissed on jurisdictional grounds 

through strategies explored in the next section of the chapter. But many of the claims against the 

United States involved not the spectacular violence of mass labor repressions but instead the 

everyday coercion that enforced a racialized system of labor exploitation in the United States. 

There were a range of forms of labor coercion that Mexican lawyers sought to link to an 

identifiable state action on the part of the US government.  

 One concerned the problem of forced labor as a form of punishment. While “peonage” 

was illegal under United States, Mexican, and international law, various forms of debt relations 

had been used to restrict the movement of workers in the South since the end of 

Reconstruction.40 Although the 13th amendment to the United States constitution exempted 

prisoners from its prohibition of involuntary servitude, Mexican lawyers used the Claims 

Commission to question the legitimacy of forced labor as a component of imprisonment. The 

case of Juan Bermea exemplified this issue. Bermea, Cesario Ortiz, Manuel Zamora, Alberto 

Gomez, Higinio Flores, Jose Moreales, Baldomero Linares, and Octaviano Escutia had been 

working on the Missouri, Kansas, and Texas Railway when they were arrested in 1923 in 
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Grayson County, Texas and compelled to sign a document in which they confessed to the crime 

of vagrancy. They could not pay the fine and were as a result sent to work on road construction.41 

Roberto Córodva and Ignacio Sánchez Gávito argued in their brief for the case that these men 

had been illegally deprived them of their freedom.42 Recognizing that the Texas Penal Code 

allowed for forced labor as a punishment for vagrancy, the lawyers suggested that responsibility 

could nonetheless be “directly derived from laws below International Standards” in addition to 

“the responsibility incurred from the misdeeds of Texas authorities who had compelled the 

claimants through fraud or force to sign false statements concerning their vagrancy.”43 

 Another problem the Mexican Agency identified concerned the seemingly private uses of 

violence as a mechanism for labor coercion. Cases in which Mexican laborers were driven out of 

town under threat of violence just before the harvest or were murdered after refusing to accept 

their working conditions, they suggested, amounted to state actions when this kind of violence 

went unpunished. Delgado’s daughter Adelfa sent a letter to the Mexican SRE that is particularly 

revealing in its diagnosis of the problem. Her father, she insisted, “fue muerto por robarle su 

trabajo”—was killed in order to steal the products of his labor.44  

 In cases like these, Mexican lawyers argued, the conduct of the American authorities 

“was not conformable to the general principles of international law, and even less so to the 

general principles of justice and of equity which are now invoked…This may not be explained 
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otherwise than by race hatred, very well exemplified as among the Americans in Texas and those 

Mexicans who are so unfortunate as to venture to contribute their quota to the labor of that 

region.45 Defending these kinds of murders, they suggested, “would be to sanction a social 

regime much below international standards, in which human life would absolutely depend on the 

bloodthirsty instincts of such officers by their attitude demonstrate that for them human life has 

no value.”46 

 How the United States Agency would respond to these claims was not immediately clear. 

Early on, the State Department actually considered pursuing a line of argument that divorced US 

international liability from the actions of state law enforcement officials. In a 1935 Memo to the 

Secretary of State, Agent Bert Hunt wrote in regard to the Felix Hernández case,  

It is assumed that this is only one of quite a number of claims which will be 
presented by Mexico for alleged injuries or damages to personal property of 
Mexican citizens in the United States by acts which fall within the jurisdiction of 
the Federal Government. The question is therefore presented whether this Agency 
shall make the defense that the national government is not responsible in 
international law for the acts or omissions of the state governments or their 
officials in matters coming under the jurisdiction of the several states under our 
constitutional system. This question has been up for consideration by the 
Department in a number of cases.47  

 

 “An important question of policy,” Hunt then suggested, “is presented as to whether the 
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Government of the United States desires to make and maintain the defense that it is not 

responsible for acts or omissions of the state government of the officials thereof.”48 The problem 

was, “it would seem that the defense if good as to the Government of the United States would 

generally be good as to those governments of Latin-American countries organized upon the same 

general constitutional system as that prevailing in the United States.”49 He ultimately concluded, 

as did the State Department that, “If the United States presents the maintenance of this principle 

of non-liability therefore in the circumstances stated it would probably result in much greater 

detriment to the rights of American citizens claiming against Mexico than to the rights of 

Mexican citizens claiming against the United States.”50 Hunt found the prospect of federal non-

liability for the acts of state authorities particularly troubling in its implications for the large 

number of claims concerning “seizures of American property under the so-called ‘Agrarian 

Laws’ passed by Mexican state legislatures after the Revolution.”51 

 Unable to dismiss denial of justice cases on questions of law, the United States Agency 

turned to procedural issues of evidence to get them disallowed. Lawyers Bert Hunt, Albert 

Kunze, and Benedict English repeatedly insisted that the Mexican Agency had no concrete 

evidence to support their argument that American jury and grand jury proceedings violated due 

process, because they had no evidence of the proceedings themselves.52 Mexican lawyers instead 
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argued that the secrecy around United States grand juries amounted to a violation of international 

legal standards. Roberto Córdova and Federico Mariscal suggested, “The local legislation 

establishing a system in accord with which records are not kept of what was done by its judicial 

authorities perhaps entails a denial of justice, being considered below the standards of 

International Law.53 Oscar Rabasa went even further to conclude in regard to Felix Hernández’s 

case:  

Inasmuch as the procedure before the Grand Jury is secret and there is no 
opportunity for obtaining exact proof of the way the evidence is admitted or 
eliminated, and taking into account the evidence of the fact, by its own 
denouncement of the death of Hernandez at the hands of Free, the Mexican Agency 
sustains that the absolving from the crime of murder is a matter which should be 
resolved by a Tribunal distinct from the Grand Jury.54 
  

The United States Agency countered that these kinds of records were not necessary, given the 

presumption that civilized nations adhered to a set of norms regarding judicial procedure.”55 But 

privately, State Department lawyers increasingly moved away from hinging their arguments on 

the standard of civilization. Bert Hunt’s drafting process reveals that he abandoned his early 

appeals to universal international standards during the 1934 pleadings extension, when he began 
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to re-frame his arguments in terms of bilateral, treaty-specific obligations. In the final edition of 

his brief for one such case, for example, Hunt crossed out the statement, “Killing in self defense 

is recognized as legitimate by the municipal law of all civilized countries and hence by 

international law” and replaced it with the statement that the practice was recognized “by both 

Mexico and the United States.”56 As the United States Agency turned away from legal arguments 

and toward technical questions of calculation and nationality, the stakes of the tribunal shifted—

from assessing compensation, to questioning the ways in which international law institutions 

might exercise oversight over national legal systems. At the heart of each of these strategies were 

questions of how the abstraction of productive labor could be used to demand or deny access to 

political rights under international law. 

 

CALCULATING COMPENSATION 

 Because the US-Mexico Claims Commission was an arbitral tribunal, the question of 

whether a denial of justice had occurred under international law remained bound up with the 

issue of whether the market value of the loss of life or earning power could be calculated. A core 

tenet of arbitration stipulated that claimants would receive awards based on the pecuniary value 

of their damages. But calculating the market value of lost labor power was problematic even 

under routine legal proceedings. In his 1909 treatise on The Law of Eminent Domain, American 

jurist Philip Nichols went so far as to conclude that, “market value is almost a wholly imaginary 

standard.”57 Furthermore, wrongful death and injury, particularly with regard to the 
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industrialized working conditions of factories and fields, had undergone a transformation in both 

the United States and Mexican legal traditions during the decades surrounding the turn of the 

twentieth century.58  

 The US-Mexico Claims Commission judges faced the most serious challenge in 

calculating market value when it came to what the tribunal’s judges referred to as the “taking of 

human life.” As newly appointed American Commissioner Oscar Underwood lamented on the 

eve of the tribunal’s dissolution in 1937, “there is no efficient means for recording human 

suffering and transcribing it into a legal record.”59 The Commissioners worked out a detailed 

formula for calculating the value of losses due to death, injury, or false imprisonment. Their 

discussions of the extent to which age, earning capacity, probability of increase in earning 

capacity, relationship to claimant, extent of contributions made toward support of claimant, 

expenses incurred, mental anguish caused by death, and insurance contributed to calculable 

damages became increasingly politicized over the course of the pleadings process.60 The Claims 

Commission drew on actuarial categories from the insurance industry and tort law in calculating 

damages that were designed to be compensatory rather than punitive.  

The United States Agency used the tribunal’s established calculation formula as a 

strategy to avoid the legal question of whether a denial of justice had occurred by arguing that 
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claims should be dismissed on the technicality of market value calculation alone. State 

Department lawyers repeatedly insisted that even if a denial of justice had occurred, 

compensation would be negligible because the decedents had not earned enough money, or had 

not earned their money in legitimate ways, for their deaths to have a significant financial impact 

on their relatives.  

In most cases, the United States Agency argued that the decedent’s wages had been so 

low that they could not realistically have contributed significant financial support to their 

families. In his reply brief for the case of the wrongful killing of Murcio Arredondo by police 

officers at his home in Mexía, Texas after Arredondo had reported the officers’ attempt to lynch 

his son to the local Mexican Consul, US lawyer Bert Hunt argued, “It hardly requires 

demonstration that, according to all accepted mortality tables, a man of 68 years of age has very 

nearly reached the twilight of his life expectancy, and certainly the vast majority of persons 

fortunate enough to arrive at such an age retire from active participation in business affairs...his 

legally calculable prospective earnings would have been negligible indeed.”61 Mexican lawyers 

instead suggested that “because the fact that the deceased did not enjoy a great income does not 

imply that the claimants might not have sustained material damages, because, being poor people, 

any circumstance directly injuring their economic status, was of great importance, and precisely 

on account of their humble position they had to feel the loss of the head of the family, since the 

wife was left destitute with the children and in the worst economic conditions which she had to 
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confront in her struggle for life.”62 Furthermore, the Mexican Agency pointed to the exploitative 

labor conditions throughout the United States and within Texas in particular, where the majority 

of claims originated, to argue that wages were not a just gauge of compensation. The United 

States government, Suárez, Rabasa, and Flores suggested, was validating landlords’ use of 

violence to steal their tenants’ shares by arguing that claimants who had been physically forced 

to leave their plantations just before the harvest had “lost their interest in that year's crop.”63 

In the case of Bernabé Garcia, who was shot and killed by a Deputy Sheriff in a saloon near 

Donna, Texas, they suggested the problematic nature of a compensatory mechanism that based 

its awards on wages that were unjustly suppressed through violence in the first place. Here 

Rabasa argued that it was not enough to award a claim “based on the rate of wages of a 

minimum character of such Mexican day laborers, established in Texas, and, in general, in the 

South of the United States.”64  

The United States Agency countered these arguments by insisting that claimants and their 

relatives had not been engaged in legitimate forms of labor but instead in criminal activities. 

Benedict English and H.M. Bishop fell back on the well-worn argument that the decedents had 

been bandits, smugglers, or generally “bad men”—a contention that doubled to support the claim 
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of self-defense in the majority of the Ranger and police murder cases. Santos Rivera, for 

example, according to the United States reply brief for his case, “had no trade or occupation; his 

living was earned at gambling...he never worked at all, that is at honest labor.”65 In their answer 

to the claim of Luis Amezquita Gomar, who had been murdered by a police officer affiliated 

with the Ku Klux Klan on the pretext of searching for moonshine, Bert Hunt suggested that the 

decedent’s earnings could not be calculated because he was a “notorious bootlegger.”66 In regard 

to the claim of Quirino Cano, who American Immigration Inspectors shot and killed while he 

was crossing the Rio Grande, the lawyers insisted that: 

Any attempt to calculate damages could be no more than a mere guess as to how 
long he might succeed in carrying on his illegal traffic and as to what portion of 
his undetermined receipts from such criminal activities were devoted to the 
support of the claimant. It is respectfully submitted that it would not be in 
harmony with the dignity and standing of an international tribunal to undertake to 
determine, as a basis for an international award in damages, the probable income 
of a criminal from the continued pursuit of the illicit occupation…[because] 
Clearly, any such earnings of support, even if they were susceptible of 
calculation, should not be made the basis of an international award.67  

 

The question of calculation exposed growing rifts in the Mexican and United States 

government’s approaches to international legal standards. The pleadings process demonstrates 

how legal definitions of personhood served as a preconditions for effective citizenship, not least 

in considering the final strategy the U.S. Agency deployed to get these claims dismissed: the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
65 Bert L. Hunt, Benjamin H. Oehlert, Jr., and Benedict M. English, Reply Brief of THE UNITED MEXICAN 
STATES on behalf of Virginia Estrada Viuda de Rivera, Santos, Flavio and Alicia Rivera. vs. THE UNITED 
STATES OF AMERICA, Docket No. 344, page 79. General Claims Commission, Mexican Claims Against U.S. 
Dockets 433-367. Box 25, Folder Docket 344 Pleadings. RG 76, NARA College Park. 
66 Bert L. Hunt, Answer of the United States in the case of THE UNITED MEXICAN STATES on behalf of 
CECILIA BUZO VDA. DE AMEZQUITA vs. THE UNITED STATES OF AMERICA, Docket No. 1032, page 5. 
General Claims Commission, Mexican Claims Against U.S. Dockets 1030-1033. Box 104, Folder Docket 1032 
Pleadings. RG 76, NARA College Park. 
67 Bert L. Hunt and Benjamin H. Oehlert, Jr., Reply Brief of the United States in the case of THE UNITED 
MEXICAN STATES on behalf of SOLEDAD GARCIA VDA. de CANO vs. THE UNITED STATES OF 
AMERICA, Docket No. 558, pages 25-26. General Claims Commission, Mexican Claims Against U.S. Dockets 
557-558. Box 49, Folder Docket 558 Pleadings. RG 76, NARA College Park. 



!

 172 

denationalization of Mexican claimants. 

 

STATELESSNESS ON THE US-MEXICO BORDER 

 Suggesting that claimants did not posses legitimate labor power—the theoretical basis of 

classical legal liberalism organized around the principle of property in self—Bert Hunt and his 

team of attorneys sought to challenge the ability of Mexican claimants to bring their cases before 

an international tribunal. In addition to arguing that claimants had not earned enough money to 

demonstrate that they had suffered compensable losses, the US Agency for the tribunal used 

economic arguments to suggest that the vast majority of claimants against the United State 

government had lost their Mexican nationality and, as stateless individuals, could not appeal to 

international law for redress.  

 The United States Agency turned to a strategy that had serious implications not only for 

US-Mexico relations, but also for international law more generally. Along with Benedict English 

and Alfred Kunze, Hunt sought to effectively denationalize claimants from their Mexican 

citizenship so that as stateless individuals they could not use international law to make claims 

against the United States Government. Historians and political theorists tend to treat interwar and 

post-WWII statelessness as a problem specific to women whose nationality followed that of their 

husbands.68 The pleadings of the US-Mexico Claims Commission, however, demonstrate that the 

United States Agency attempted to render hundreds of Mexican claimants stateless during the 

1930s in their attempt to block these cases from the consideration of the Claims Commission. 

Unable to win once judges were forced to face the question of whether the United States legal 
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system adhered to the standard of civilization, State Department lawyers sought to remove 

claims from consideration by establishing a lack of jurisdiction.  

Hunt, English, and Kunze repeatedly argued that most claimants had lost their Mexican 

citizenship because they had resided for too long in the United States. To prove this assertion, its 

lawyers cited Chapter I, Article 2 of the May 28, 1886 Mexican law of Alienship and 

Naturalization, which stipulated:  

The following are aliens: Those absent from the Republic without permission or 
commission from the Government, excepting in order to prosecute their studies, 
or in the interests of the public, or for the establishment of trade or industry, or in 
the practice of a profession, who allow ten years to elapse without asking 
permission to prolong their absence.69 
 

The United States Agency argued that this provision was automatic in its operation. As we saw 

in debates over the amount of compensation owed to claimants who the United States 

characterized as criminals without fixed income, State Department lawyers invested considerable 

time and energy in establishing that decedents had not been engaged in the kind of productive 

economic activity that would have sustained their Mexican citizenship during prolonged 

residence abroad. Furthermore, many of the claimants who came before the Commission were 

the wives and daughters of men who had been killed. A lack of Mexican government records, 

bolstered by the fact that claimants by definition had to demonstrate that they relied financially 

on their deceased relatives in order to advance a claim, paved the way for the US Agency to 

argue that both decedents and claimants had lost their Mexican nationality in almost every single 

denial of justice case pleaded in 1935 or after. While the Mexican Agency also used the 

argument that certain claimants were not United States citizens, the content and scale of these 
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arguments remained distinct. The Mexican Agency only made this argument in regard to a 

handful of claims, whereas the United States invoked it against Mexican claimants in hundreds 

of cases. Furthermore, Mexican lawyers proposed that claimants held a separate nationality, 

whereas their American counterparts predicated their assertion that claimants were not Mexican 

citizens on the concept of statelessness. 

Denationalization was a concerted United States Agency strategy evidenced not only by 

its regularity, but also through correspondence. Bert Hunt routinely sent letters to employers and 

public officials from the towns where claimants lived seeking evidence “desired for the purpose 

of showing that the several claimants were not Mexican nationals at the time this claim was filed 

in 1925, or that they [had] since lost their Mexican nationality.”70 When Mexican lawyers 

pointed out that American police officers, judges, and military officials had themselves gone on 

legal record referring to the claimants or decedents as “Mexican,” the US Agency countered that 

they were using the term as a racial category, not as an indication of nationality. So frequently 

did United States lawyers resort to this strategy, Roberto Córdova and Alfredo del Valle Gomez 

observed that it had become “systemic for the Agency of the United States to deny the 

established nationality of the claimants.”71 Oscar Rabasa further argued that “by accepting the 

thesis of the United States it would be materially impossible to prove the Mexican nationality of 

the claimants, because that theory of the Agency of the United States, concerning which the 

attention of the Honorable Commissioners is respectfully called, can be summed up thus: to deny 
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in all cases the proof of the nationality of Mexican Claimants, whatever that proof may be.”72  

The Mexican attorneys’ arguments quickly escalated to condemn the reckless quality of 

this denationalization and its potentially catastrophic consequences for international law. Their 

critique became more urgent as the implications of the State Department’s strategy crystallized. 

In early cases before the Commission, US lawyers seemed to be using the lack of nationality 

argument to demonstrate that claimants were United States or dual citizens, and therefore could 

not use international law to make claims against their own country. Bert Hunt established that 

claimants like Gregorio Rivera had acquired dual citizenship and therefore could not bring 

claims against the United States because “a person cannot sue his own government in an 

international court.”73  

 The strategy quickly developed, however, into the position that claimants could not bring 

their cases before an international tribunal because they were stateless individuals. Hunt 

increasingly deployed the argument he first developed in the case of Sixto Quintanilla, in which 

he insisted, “There is no doubt that stateless persons, such as the claimant, have no standing in 

international law” because “since they do not own a nationality the link by which they could 

derive benefits from International Law is missing, and thus they lack protection in far as this law 

is concerned...however much they are maltreated, International Law cannot aide them.”74 Oscar 
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Rabasa, José Gallástegui, and Vicente Sánchez Gavito countered in a 1936 brief with the 

argument that: 

Every theory which leads to loss of country (Heimatloser) is dangerous and must 
be viewed with many reservations. It is necessary to note that the American 
Agency in this case does not allege that Santos Rivera simply possessed American 
nationality, with no other apparent interest but that of keeping a Mexican claim 
from prospering, and maintains that Santos Rivera lost his Mexican nationality 
without thinking perhaps of the seriousness in the field of International Law of 
such a theory which tends to increase the number of individuals without a 
country.75  

 

Mexican lawyers countered the nationality-related motions to dismiss in full force. First, 

they argued, it was unacceptable that the United States Agency was bringing up the nationality 

issue for the first time in their reply briefs, a decade into the tribunal’s tenure and well into the 

pleadings process. If the State Department wanted to file a motion to dismiss on jurisdictional 

grounds, Mexican lawyers insisted, they should have done so in their original answer; not after 

reading the Mexican briefs arguing each case.76 But the United States legal counsel was also 

mistaken, these lawyers insisted, on purely legal grounds. “The absence of a Mexican from his 

country for more than ten years can not be invoked by a foreign government as evidence that he 

has lost his Mexican nationality,” Guillermo Tamayo argued in his 1936 analysis of the question, 

because the 1886 Ley de Extranjería and 1857 Constitution had been abrogated by the 1917 

Constitution. Even if the 1886 law were still applicable, he insisted that “the loss of nationality 

for the reason articulated should be considered as a punishment or penalty that only the Mexican 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
75 Oscar Rabasa, José S. Gallástegui, and Vicente Sánchez Gavito JR., Counter Brief of the United Mexican States 
in the case of THE UNITED MEXICAN STATES on behalf of Manuela Garcia Widow of Gutierrez, Adela 
Gutierrez and Francisca Peña de Gutierrez, in their own right and on behalf of their children, Alicia, Manuel, 
Amparo and Anacleto Gutierrez versus THE UNITED STATES OF AMERICA, Docket 323, page 16. January 8, 
1936. General Claims Commission, Mexican Claims Against U.S. Dockets 323. Box 23, Folder Docket 323 
Pleadings. RG 76, NARA College Park. 
76 Oscar Rabasa to Bert L. Hunt. 7 de octubre de 1935. Expediente III/242(73:72)/III-2307-1-VIa Parte. Fondo 
Reclamaciones, AHSRE. 



!

 177 

Government has the right to impose on its nationals for failing to comply with their obligations. 

In accordance with the Constitution of Mexico in its Articles 14, 16, and 22, this punishment can 

only be imposed through respective judicial procedure.”77 Tamayo went on to add that “applying 

the thesis of automatic loss of nationality through absence from the country would violate the 

principles of International law,” because treatise writers had long established that one nationality 

cannot be lost without another one being acquired.78 

The Mexican Agency insisted that denationalization could only come about through 

municipal legal actions. The question of nationality could not be decided by outside parties and 

certainly not by a foreign government. But while Rabasa, Flores, Tamayo and the rest of the 

Mexican Agency vigorously protested the idea that the United States could determine the 

nationality of Mexican citizens, the technical questions of jurisdiction raised continuously by 

State Department lawyers significantly prolonged the period of pleadings, kept the 

Commissioners from agreeing on decisions, and ultimately contributed to the tribunal’s 

dissolution in 1938—the subject of the next and final chapter. 

  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
77 Extracto de Reclamación Mexicana, 1. Registro Num. 544. Reclamante-Felix Marta. Expediente 
VI.73(G)/242(72.73) 1931-544. Fondo Reclamaciones, AHSRE. 
78 Extracto de Reclamación Mexicana, 1. Registro Num. 544. Reclamante-Felix Marta. Expediente 
VI.73(G)/242(72.73) 1931-544. Fondo Reclamaciones, AHSRE. 



!

 178 

CHAPTER 6: THE SPECTER OF COMPENSATION 

 
Given that these ‘Gringos’ are so afraid of the idea of theft, how is it possible that they murdered 
and stole from my father, and that despite his obvious guilt this ‘Gringo’ P.S. Childress (as the 
murderer is named), that they [the Commission] have not ruled on my claim? 

 -- Adelfa Delgado de la Garza to Bartolomé Carbajal y Rosas, 1931 
 
With respect to the claims prior to 1927 which have been presented by the government of Mexico 
and that of the United States in the name of the Mexican and American claimants… the appraisals 
which it has not been possible to terminate, so that it is not known which of the two countries is 
going to turn out to be the creditor and which one the debtor. 
 --Eduardo Hay to Josephus Daniels, 1940 

 

 On the evening of March 3, 1936, around two hundred Mexican and Mexican American 

workers held a labor meeting in Laredo, Texas.1 Juan E. Richer, the Mexican Consul at Laredo, 

and Juan Peña, president of the local laborers’ association, presided. The State Department soon 

began receiving reports that the meeting was “called for the purpose of organizing a labor union 

composed of all laborers of the Mexican race whether born in the United States or Mexico.”2 

Government officials quickly responded with outrage, criticizing the Consul for overstepping the 

limitations of his office. It did not help matters that Richer was quoted as having stated that he 

was present at the meeting at the explicit instruction of his government as part of a larger project 

of “organizing the laborers against inroads and encroachments of capitalism.”3  

 The Laredo rally was only one of many similar labor actions during the 1930s in the 

United States. Historian Zaragosa Vargas has demonstrated that Mexican and Mexican-

American laborers built increasing cross-border solidarity networks to combat anti-unionism in 
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Texas and throughout the Southwest during this period.4 The radicalization of labor on both sides 

of the border became the subject of heightened diplomatic disputes between the United States 

and Mexico just as the two governments were attempting to definitively settle all of their 

outstanding grievances through the work of the General Claims Commission. In a letter to 

recently elected Lázaro Cárdenas referring to the recent rally in Laredo, Mexican Ambassador to 

the United States Francisco Castillo-Nájera warned of potential “grave consequences” if the 

Mexican president did not stop his consuls from intervening in “asuntos de política interior.”5 

The US State Department had already received numerous protests from members of Congress 

and the Senate.6 Sumner Welles informed Castillo-Nájera that President Roosevelt himself had 

stated that the Mexican Executive needed to “oblige his consular agents not to exceed their 

functions, which prohibit them from becoming active agents of political societies.”7 It was 

unacceptable that a consul would attempt to organize his nationals along political lines, 

particularly attempting to use them “as instruments of class struggle.”8 This kind of activity, 

Welles warned, seriously threatened US-Mexico relations.9 Castillo Nájera then urged Cárdenas 

to disavow the recent actions of his Laredo consul and to promise not to interfere with any 

domestic political concerns in the United States, instead limiting themselves to the traditional 
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role under international law of protecting Mexican nationals.10 The irony of the US Under 

Secretary of State calling on Mexico adopt a greater stance of non-intervention toward domestic 

politics indicates another dimension to the battles over the future of international law that the two 

states had waged at the Pan-American Conferences. As the proceedings of the Claims 

Commission amply demonstrated, the question of protecting the lives and property of nationals 

abroad could not be fully disentangled from the problem of securing better labor conditions in 

the United States.  

 

PROVOCATIVE CONDUCT 

 These were the central problems that the final Commissioners appointed to appraise 

outstanding claims—Oscar Underwood and Benito Flores—confronted in 1936. A focus on the 

exchange of diplomatic notes during the final years of the Claims Commission would indicate 

that resource nationalization remained the only issue at stake in negotiations over the terms of a 

final settlement. Attention to the narrative reports of Commissioners Underwood and Flores 

suggests otherwise. Most of their conversations during their two-year meetings dealt with the 

questions raised in the pleadings of Mexican claims against the United States, concerning 

nationality, labor coercion, and state responsibility for murder that went unpunished. Their 

reports demonstrate that denial of justice charges against the United States, and the strategies 

Hunt developed to combat these claims represented some of the most contested cases the 

Commissioners faced.  

Benito Flores, born in 1896, was a graduate of UNAM whose thesis had concerned civil 
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responsibility in criminal matters.11 From 1919 to 1923 he was a Justice of the Supreme Court of 

Mexico.12 Oscar W. Underwood, Jr., son of the eponymous Alabama senator, had practiced law 

in Washington since 1919. The two new Commissioners sought out to find “a method for 

handling cases in such a manner than when arbitration is over there will be no embarrassments or 

irritations left over to disturb the two Governments.”13 The first Underwood-Flores meeting took 

place in August of 1936 in Mexico City.14 The two judges called the initial meetings primarily 

“to discuss general principles, particularly with regard to death cases and citizenship.15 When 

they met again in Washington to begin appraising cases, they started with homicide claims,16 

given that “acts of violence by police officers had been the most fruitful source of ill-will 

between the nationals of our two countries.”17 The list of homicide and personal injury cases they 

agreed to discuss included seventy cases, with roughly seven against Mexico and the remaining 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
11 Expediente del alumni Señor Don Benito Flores Jr. File 3278. Escuela Nacional de Jurisprudence. UNAM 
Archives. 
12 Oscar W. Underwood, Jr. and Benito Flores, Conferences in Mexico April 3-7, 1936. Narrative Report, April 3, 
1936. Page 2. RG 76 International Claims Commissions. US and Mexican Claims Commissions. US and Mexico 
General Claims Commission 1924-37. Narrative Reports of Underwood-Flores Meetings, April 3, 1936-March 19, 
1937. Box 1. NARA College Park. 
13 Oscar W. Underwood, Jr. and Benito Flores, Conferences in Mexico Narrative Report, March 5, 1937, page 205. 
RG 76 International Claims Commissions. US and Mexican Claims Commissions. US and Mexico General Claims 
Commission 1924-37. Narrative Reports of Underwood-Flores Meetings, April 3, 1936-March 19, 1937. Box 1. 
NARA College Park. 
14 Oscar W. Underwood, Jr. and Benito Flores, Conferences in Mexico Narrative Report, August 14, 1936, page 3. 
RG 76 International Claims Commissions. US and Mexican Claims Commissions. US and Mexico General Claims 
Commission 1924-37. Narrative Reports of Underwood-Flores Meetings, April 3, 1936-March 19, 1937. Box 1. 
NARA College Park. 
15 Oscar W. Underwood, Jr. and Benito Flores, Conferences in Mexico Narrative Report, April 3, 1936, page 3. RG 
76 International Claims Commissions. US and Mexican Claims Commissions. US and Mexico General Claims 
Commission 1924-37. Narrative Reports of Underwood-Flores Meetings, April 3, 1936-March 19, 1937. Box 1. 
NARA College Park. 
16 Oscar W. Underwood, Jr. and Benito Flores, Conferences in Mexico Narrative Report, February 6, 1937. RG 76 
International Claims Commissions. US and Mexican Claims Commissions. US and Mexico General Claims 
Commission 1924-37. Narrative Reports of Underwood-Flores Meetings, April 3, 1936-March 19, 1937. Box 1. 
NARA College Park. 
17 Oscar W. Underwood, Jr. and Benito Flores, Conferences in Mexico Narrative Report, April 4, 1936, pages 7-8. 
RG 76 International Claims Commissions. US and Mexican Claims Commissions. US and Mexico General Claims 
Commission 1924-37. Narrative Reports of Underwood-Flores Meetings, April 3, 1936-March 19, 1937. Box 1. 
NARA College Park. 



!

 182 

sixty-three against the United States. The transcripts of their meetings demonstrate that the 

questions of state responsibility for police violence and jury findings, self-defense, and evidence 

of nationality—precisely the questions that had been raised by both Agencies in the context of 

Mexican denial of justice claims against the United States—took up the majority of their two-

year discussions.  

When Underwood and his party arrived in Mexico to continue appraisals in February, 

Mexican Foreign Minister Ramón Beteta announced that “it was only through arbitration that 

Mexico could expect to receive equal treatment,” and that the Mexican government was “entirely 

satisfied with the way this arbitration was going.”18 But by September, the two Commissioners 

disagreed fundamentally over how to determine liability and calculate awards for homicide and 

personal injury cases.19 Regarding denial of justice case, Underwood proposed basing awards on 

economic classes that took into consideration age and earning power of the decedent or injured 

party. Flores contested the fairness of this approach on grounds that he could not see “that the 

grief of a working man’s wife would be any less than that of a professional man’s wife when that 

grief is predicated upon the government’s failure to act.”20 Flores won the argument concerning 

the model of valuation the Commissioners would use. Underwood agreed to a tentative schedule 

of awards in homicide cases including a baseline of $10,000 USA currency regardless of the age 
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and economic condition of claimants.21  

The problem of how to determine liability remained, and police violence loomed large as 

an issue preventing the new Commissioners from reaching agreement. Central to homicide cases 

involving law enforcement officials was the concept of “provocative conduct”—a capacious 

rendering of the self-defense argument that concerned nearly all of the homicide related claims 

against the United States, including those of Ramón Delgado, Ricardo Chaboya, and Felix 

Hernández. The provocative conduct doctrine not only established the innocence of law 

enforcement officials involved in homicide or personal injury, but also denied claimants the right 

to financial compensation for their relatives’ death on the grounds that engaging in illegal or 

suspicious activity nullified their legal rights. Flores stated that “he was willing to accept the 

general principle of reducing the amount of the award where the decedent provoked his own 

death,” but insisted that the American Agency’s interpretation of this provocative conduct 

doctrine “was too broad as it had the effect of punishing claimants who obviously had nothing to 

do with the provocation.”22 He suggested limiting the application of this doctrine to cases in 

which the decedent’s conduct had directly led to their death—not expanding it to include all 

previous incidents of “illegal activity,” as the American Agency had maintained throughout the 

pleadings process. 23 Underwood on the other hand felt that “illegal activity should be taken into 
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consideration even though there be no positive evidence of an active resistance to arrest.” 24 

Smugglers, for example, had no right to compensation under international law because they did 

not earn their money in legitimate ways and posed a permanent threat to public order. Cases 

concerning this issue were passed for further consideration. 25  

The one issue Underwood could not contest on legal grounds was lynching, which 

obviously violated international legal standards concerning due process. He followed in the 

footsteps of Bert Hunt to argue that claimants in cases that were legally indefensible should 

nonetheless be dismissed on jurisdictional grounds due to a lack of nationality. Regarding the 

claim of Concepción de Gonzalez--one of the El Porvenir cases--Underwood reflected in his 

notes, “this was a plain case of cold blooded massacre” in which “the Ranger captain had been 

reprimanded but that nobody had been punished.” He then resolved to include this in a list of 

cases for which additional proof of citizenship would be necessary. Underwood emphasized, “at 

least two persons had been proved to have been born in the United States and so were American 

citizens” and insisted that, “the proof of nationality had been prepared in the most inefficient 

manner.” Flores accepted Underwood’s request to call for additional testimony, and the two 

agreed to further review cases requiring additional proof of citizenship.26  

Questions of nationality occupied a large portion of the 1936 meetings. Nationality was 
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contested in both American and Mexican cases. But the strategy of denationalization was 

deployed at notably different scales and with distinct results by each Agency. Flores held the 

view that a person “can not lose his citizens without acquiring another, unless a court devises 

that he has lost it.”27 By April, however, the Mexican Commissioner had come around to the 

American Agency’s argument concerning the implications of the 1886 Nationality Law. At the 

April 7, 1936 meeting, he conceded that “if the evidence shows clearly an uninterrupted absence 

of ten years, then in proper cases loss of nationality may be found, but the evidence must be clear 

and convincing; that the problem is one of proof.”28  

Underwood was compelled to make concessions of his own. Although he expressed 

initial incredulity at the Mexican Agency’s suggestion that the judges in the US Southwest 

tended to be racially partial against Mexicans, he reconsidered in one case when presented with a 

transcript showing that the trial judge in question had stated that, “all Mexicans were robbers.”29 

In the absence of this kind of written record, however, Underwood was hesitant to attribute any 

adverse outcomes to partiality on the part of judges or law enforcement officials.30  

 By the end of 1937, Underwood and Flores agreed on the validity of only one hundred 
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and ten cases (74 of which concerned Mexican claims, 36 claims by US citizens). The remaining 

cases they either disagreed on, disallowed, or did not have a chance to discuss. Of the roughly 

two hundred sets of claims the two Commissioners discussed extensively, ninety-seven claims or 

sets of claims were either disagreed or passed for further consideration at a later date. The 

reasons for these disagreements included nationality (35), merits (32) and whether the award 

should be reduced due to the “provocative conduct” of the decedent (20). Of the claims the two 

commissioners agreed to disallow, the reasons included nationality (21) and merits (17). They 

never got to the bulk of the outstanding American property claims against the Mexican 

government.   

 Rather than negotiate yet another extension for the Claims Commission, both Mexico and 

the United States turned to serious negotiations over the terms of an en bloc settlement. With 

thousands of cases left undecided, the General Claims Commission closed its doors in 1937. The 

Mexican and United States governments began to exchange tense diplomatic notes concerning 

the possibility of a privately negotiated lump sum agreement to replace the arbitration tribunal. 

After the first meeting on February 28, 1938 regarding exploratory discussions for a private 

settlement, Duggan suggested to Welles, “It would be well to impress the Ambassador that it is 

indispensable that no publicity be given to the Department’s willingness to carry on exploratory 

discussions.”31 The Mexican Ministry of Foreign Relations knew not to overplay its hand, but 

noted that Mexico seemed to hold a diplomatic advantage in terms of bargaining power.32 The 

appraisals of Flores and Underwood, though never officially published as rulings by the tribunal, 

shaped the terms of the lump settlement that replaced the Claims Commission’s mandate to 
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individually adjudicate all cases. Their findings were not made available to Congress or the 

public, but were used to calculate the amount to be paid to Mexico by the United States.33 

Ultimately, Underwood confessed to the Secretary of State that he had been “forced to the 

conclusion that present events and the developments of the times are such that conditions are not 

yet ripe for a full and free arbitration of these matters between Mexico and the United States.”34 

 

THE GLOBAL SETTLEMENT 

 While the United States still publicly proclaimed its unwavering adherence to immediate 

compensation for expropriation of property as a condition of the Good Neighbor Policy, its 

ability to make this demand became increasingly unclear. Hull warned Castillo Nájera in 1938 

that “When a great country like Mexico establishes a policy of taking over property without any 

serious plan or purpose to make reasonable payment, it would at once become known to all 

nations and would have the inevitable effect of destroying the good neighbor policy, especially 

in this hemisphere.”35 The result, Hull went on, would be that “other nationals would quickly 

follow suit,” and as a result the region would not get the capital needed for development, both 

internal and international financial and commercial conditions “would steadily deteriorate until 

revolution or some similar upheaval would occur.”36 In celebration of Pan American Day on 

April 7 of the same year, the Secretary of State announced the intention of the US government 
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to, “reaffirm before the world our profound belief in those basic principles of relations among 

civilized nations, the establishment of which as an unshakeable basis of an international order 

under law is the most effective guarantee of peace and of the general well-being of mankind.”37 

Despite this ongoing rhetoric, the contents and viability of a “standard of civilization” had come 

under increasing and ongoing strain over the course of the legal proceedings and diplomatic 

negotiations.   

 Escalating petroleum industry strikes in Mexico further complicated matters by pushing 

Cardenas to nationalize oil in 1938. American owned oil companies in Mexico including 

Standard Oil of New Jersey, Sinclair Consolidated, Texas Company, and Gulf Oil, turned to the 

State Department to secure compensation. The United States called for the formation of a new 

and separate arbitral tribunal to address the question of oil claims. Mexico refused on the 

grounds that nationalization was a domestic matter and furthermore that work of the General 

Claims Commission had not yet reached completion. Reluctantly, the State Department began to 

discuss a private settlement that would include expropriated oil properties as well as outstanding 

General Claims.  

 When American politicians, constituents, and the media caught wind of the settlement 

negotiations, many were indignant. One newspaper asked if Mexico had “Pulled A Fast One” on 

the United States,38 and emphasized “the importance of the precedent that would be set if the 

United States Treasury, in effect, were to finance the Mexican expropriation of American 

property at a time when other Latin-American States have expropriated or are tempted to 
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expropriate foreign capital.”39 New Hampshire senator and future McCarthy supporter Henry 

Styles Bridges (R) was particularly hostile to the terms of the settlement. He accused supporters 

of the proposed settlement of having inappropriate ties to Eduardo Suárez, and argued that the 

American government was helping the cause of communism in Mexico by allowing the property 

of American citizens to be expropriated.40 Bridges insisted that the State Department had written 

an additional, secret message to Mexico after the official exchange of notes in 1938, and even 

went so far as to suggest that Senators Joseph F. Guffy and James Davis should be imprisoned 

for private dealings with a foreign government. 41  

 Mexican public opinion was similarly hostile to the impending Global Settlement. In 

1937, La Prensa published an article purporting to reveal the “secret agreement” created during 

the Bucareli Meetings.42 According to a July 26, 1941 Memo Mexican public opinion was “now 

quite skeptical with respect to the results of arbitrations” having lost faith in the arbitral process 

after the decisions concerning California Pious Funds Award ordered by the Permanent Court of 

International Arbitration as well as the more recent Clipperton Island arbitration between Mexico 

and France. Both arbitrations “had been considered in Mexico to be generally unjust” as had the 

United States’ refusal to pay the award ordered in the Chamizal case concerning the US-Mexico 

boundary.”43  

 It was against this backdrop that the two governments negotiated the terms of the Global 

Settlement. Through their exchange of notes during 1938 and 1939, Cordell Hull and Francisco 
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Castillo Nájera struggled to establish the terms of an agreement that would both uphold their 

divergent visions of international law and its role in securing a liberal world order. Hull insisted 

on “the right of prompt and just compensation for expropriated property” as a fundamental 

element of international law.44 Mexican Minister of Foreign Affairs Eduardo Hay did not contest 

the right to private property. He did, however, counter that “there is in international law no rule 

universally accepted in theory nor carried out in practice, which makes obligatory the payment of 

immediate compensation nor even of deferred compensation, for expropriations of a general and 

impersonal character like those which Mexico has carried out for the purpose of redistribution of 

the land.”45  

 The Mexican Foreign Relations Ministry depicted early negotiations over a global 

settlement as a victory for Mexico on the global stage. A 1938 report stated, “Our country has 

continued consolidating its international reputation in accordance with the principles that serve to 

guide the governments emanating from the Revolution.”46 The Mexican Ministry of Foreign 

Relations knew not to overplay its hand, but noted that Mexico seemed to hold a diplomatic 

advantage in terms of bargaining power. An August 2, 1939 memo for Cardenas noted, “Without 

a doubt…our position is very advantageous.”47 

 Perhaps most indicative of the relatively advantageous bargaining position of Mexico 

was a subtle and enigmatic remark included in the last note issued by Mexico before the 

settlement was finalized. In it, Eduardo Hay rejected Hull’s request to turn over the remaining 
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non-adjudicated pre-1927 general claims to a newly appointed Umpire, insisting that either the 

current Commission should be allowed to complete its work or the two nations would need to 

arrive at a lump settlement. As rationale, he explained that because the General Claims 

Commission had not yet assessed all outstanding claims, it was “not known which of the two 

countries is going to turn out to be the creditor and which one the debtor.”48 This was a bold 

statement considering that the amount of money claimed by the United States far exceeded that 

claimed by Mexico, and suggests Hay was hinting that the tribunal seemed disposed to decide a 

large number of cases in Mexico’s favor.  

 Roberto Córdova informed Castillo Nájera he suspected that the United States continued 

to refuse Mexico’s request that the settlement include public recognition of the principles 

sustained by the General Claims Commission because the State Department wanted to “avoid 

that these decisions be considered as precedent, above all many favorable to Mexico like that of 

the North American Dredging Company, the International Fisheries claim, etc, that uphold a 

ruling favorable to Mexico with respect to the Calvo Clause.”49 Ezequiel Padilla similarly wrote 

to Castillo Nájera to suggest that “the attitude of the Department of State in insisting in the 

derogation of the previous Conventions cannot be explained other than resulting from the desire 

to strip all international strength from the decisions whose arguments were favorable to 

Mexico.”50 Indeed, Welles was careful to emphasize that the settlement “would not constitute a 
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precedent…nor would it provide juridical principles to be invoked in future cases.”51  

 Finally signed in 1941, the “Global Settlement” between Mexico and the United States 

stipulated that a privately negotiated en bloc settlement would replace the international 

obligations created by the 1923 General Claims Commission and the 1938 Agrarian Claims 

Commission.52 In these negotiations, Mexico was represented by Ambassador Francisco Castillo 

Nájera and none other than Eduardo Suárez, who had argued the 1926 García and Garza case 

before the Claims Commission and who now served as Mexican Secretary of the Treasury.53 The 

resulting agreement, finalized in 1941 under the Manuel Ávila Camacho administration, has been 

described by historians John Dwyer and Stephen Niblo as “the most successful settlement in 

[Mexico’s] history of outstanding issues with the United States.”54 Under the terms of this 

settlement, Mexico agreed to pay $40 million in compensation to the United States, including 

$21.5 million for general claims and $18.5 million for post-1927 agrarian claims.55 In exchange, 

the United States Treasury would stabilize the peso by purchasing $40 million from the Bank of 

Mexico, authorize a $30 million loan from the Export-Import Bank, and approve a reciprocal 

trade agreement, signed in 1942, which “obligated the US to purchase $100 million worth of 

Mexican minerals and oil.”56 As Dwyer and others have shown, this settlement marked an 

unprecedented victory for Mexico in which the United States effectively underwrote a “token 
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payment” from Mexico for expropriated property.57 As a result, the Ávila Camacho 

administration benefited significantly from the agreement, but the majority of claimants did not.  

While this payment was insignificant economically compared to the millions of dollars in 

compensation that the United States government had originally claimed, it would have lasting 

political implications for US-Mexico relations and international law more broadly. 

Contemporary legal scholar Herbert W. Briggs noted in The American Journal of International 

Law, “While it might thus appear that the United States Government is financing the payment of 

claims by Mexico, the international responsibility of Mexico to pay for damage to American 

nationals has been accepted, and the claimants are in a position by the Settlement of Mexican 

Claims Act of 1942 to receive substantial justice--if one disregards the years of unconscionable 

delay.”58 This focus on the Claims Commission as an institution that protected the rights of 

foreign investors from the threat of resource nationalization has been largely been reproduced in 

subsequent legal and historical scholarship.  

How the Claims Commission was interpreted at the time and remembered in subsequent 

decades would have significant effects for the future of international claims settlement in general 

and for how foreign nationals living in the United States could harness law for their protection in 

particular. US attorneys and diplomats associated with settlement shuffled the blame for the 

collapse of the Claims Commission. Even though Underwood had written memoranda for every 

outstanding case so as to facilitate the calculation of the en bloc settlement, the contents of his 

findings were not disclosed to the claimants or to Congress.”59 In his senate testimony 

concerning congressional approval of the 1941 Claims Settlement Act, Assistant Legal Adviser 
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to the Department of State and former attorney for the American Agency of the General Claims 

Commission Benedict English attributed the inability of Underwood and Flores to reach 

agreement on outstanding claims to the “extreme reticence” of the Mexican Commissioner.60  

In his Final Report on the Commission, Bert Hunt explained that the tribunal had 

ultimately failed due to the slow and inefficient nature of arbitration—a far cry from his 

triumphant final report for the 1926 Panama Claims Commission.61 Hunt’s report supports legal 

scholar David Bederman’s argument that the International Claims Settlement model fell out of 

favor after WWII due to the protracted length of the proceedings.62 Attention to the pleadings 

process of the US-Mexico General Claims Commission, which underwent four extensions and 

lasted a decade longer than originally planned, demonstrates what kinds of questions made the 

arbitration process so problematic for the United States and Mexico over the course of the 1920s 

and 30s. The cases that provoked the most disputes—in the form of motions to dismiss, 

introduction of new evidence, counter-briefs, correspondence among politicians, and 

disagreement between commissioners—concerned how to define what kinds of violence 

produced legal damages for which a State could be found liable under international law.  

When the Mexican Agency established that the United States justice system fell short of 

the standard of civilization, State Department jurists and foreign policymakers ultimately chose 

to abandon the standard, rather than their laws. In the end, the US-Mexico Claims Commission 

did not resolve most of the questions of law, procedure, or jurisdiction raised by the cases that 

came before it. By agreeing to a lump settlement rather than adjudicating individual claims, the 
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United States and Mexico smoothed over diplomatic conflicts without having to definitively rule 

on any of the key issues that these cases had raised—concerning the content of the standard of 

civilization, the legitimacy of the American legal system, or whether a foreign government could 

denationalize aliens. As a result of this settlement, Mexico avoided paying the majority of 

compensation initially demanded by American investors, while the United States prevented the 

precedent of an arbitral tribunal ruling that its justice system violated international legal norms.  

The attempt seems to have worked. In his 1933 tome on the law of international claims, 

American Commissioner Fred Nielsen noted, “It is interesting to contemplate the possible results 

of an adjudication of all outstanding controversies between the two nations, had that been 

permitted. It would be difficult to overestimate the importance with respect to private interests, 

the relations of the two governments, and the cause of international arbitration, of a large mass of 

sound, recorded judgments, the product of the combined, conscientious labors of arbitrators and 

counsel skilled in international law and domestic law.”63 Given that the majority of these claims 

were never formally decided, Nielson’s question remained speculative. In his still popular 1938 

treatise, The International Responsibility of States for the Denial of Justice, Alwyn Freeman 

mentioned only United States claims against Mexico as new leading cases in international law.64 

Writing from the Hague in the same year, J.G. de Beus penned an extensive study of The 

Jurisprudence of the General Claims Commission United States and Mexico, for the expressed 

purpose “to mention of those of the decisions which are apt to serve as precedent, quotation of all 

dicta and arguments of general interest, and critical examination of these insofar as they pertain 
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to questions subject to much controversy.”65 The only published opinions de Beus had available 

him in his analysis were those rendered before 1931. As a result, the international jurist mentions 

only a handful of Mexican claims against the United States, and frames these cases as 

anomalous. Reflecting on the Garcia and Garza decision in favor of Concepción’s family after 

her murder by a US soldier, de Beus concluded that it was rare for a national law to be “deemed 

to be below international standards of civilization.”66 Abraham Howard Feller’s 1935 book, The 

Mexican Claims Commissions, 1923-1934: A Study in the Law and Procedure of International 

Tribunals shared a similar view of the tribunal’s collapse. In particular, Feller singled out the 

Garcia and Garza ruling as a mistake, agreeing with Nielsen’s dissent.67 

 The visions of international law’s capacity to challenge state violence and labor 

exploitation in the United States were then foreclosed by the terms of the Global Settlement. But 

these struggles were not without consequence. During the proceedings of the US-Mexico Claims 

Commission, calculations of compensation for acts of state violence became a site in which the 

seemingly given nature of the categories brought to bear on questions of international legal 

liability came under unanticipated scrutiny. Mexican nationals living the United States during the 

first decades of the twentieth century navigated an extraordinary range of legal institutions as 

they challenged the conditions that defined the terms of their lives and labor abroad. In 

confronting overlapping legal forums ranging from local grand juries to an international 

arbitration tribunal, claimants mobilized legal concepts concerning property rights in order to 

obtain justice for their relatives, to secure monetary compensation in precarious economic 

circumstances, and to challenge the authority of the sheriffs, rangers, foremen, landlords, and 
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vigilantes who engaged in acts of extra-judicial violence.  

The Mexican and United States federal governments used the claims advanced by 

citizens to legitimize their respective political economic systems through the framework of 

international law. The United States invoked arbitration to challenge the ability of the Mexican 

government to nationalize property in land and resources, thereby shoring up an international 

system that would recognize and protect the interests of investors abroad. The Mexican Agency 

sought to destabilize the United States’ authority to interpret the contents of international legal 

norms concerning property rights by suggesting that American capitalist development was 

premised on forms of state violence and labor coercion that violated the standard of civilization.  

Lawyers from the United States and Mexico struggled to define what it meant to be a 

“civilized nation” according to the rules of international law. They argued over what kinds of 

protections for property in investments, labor, and the body international legal norms mandated. 

The Mexican denial of justice cases against the United States government exposed the 

instrumental and unstable role of law in defining the boundaries between free and coerced labor 

in a post-slavery political economy. Though it advanced cases against the United States for 

strategic reasons, the Mexican Agency promoted a striking vision for how international law 

might address the relationship between physical violence and economic inequality that was 

foreclosed by the terms of the 1941 Global Settlement and forgotten in its aftermath.  

Cases like those of Concepción García, Ramón Delgado, Elias Villarreal, Ricardo 

Chaboya, and Felix Hernández illuminate the rise and fall of a forgotten model of international 

legal order. International tribunals ultimately became forums for punishing spectacular atrocity, 

rather than promoting collective welfare. But these developments were not foregone conclusions. 

The records of the US-Mexico General Claims Commission reveal visions of a world in which 
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grand jury decisions could be held accountable to review by international tribunals, racial wage 

differentials represented a form of expropriation that required compensation, and the specter of 

lawlessness could be invoked to reveal that the American justice system fell short of the standard 

of civilization it was thought to embody. Attention to the emergence and disappearance of this 

vision during the fifteen year duration of the tribunal’s proceedings allows us to think about how 

a legal institution designed to reproduce existing power relations was transformed into a forum 

capable of challenging the legitimacy of those hierarchies. The political battles, labor actions, 

and newspaper accounts that shaped the terms of the US-Mexico Claims Commission 

demonstrate the ways international legal disputes have naturalized—but also disrupted—

accepted assumptions about the legitimacy of wealth distribution between and within states. 

 

CONCLUSIONS 

During the decades following the end of the Second World War, American foreign policy 

shifted significantly. The United States moved away from formal territorial expansion and 

toward new forms of overseas influence including covert military operations, military bases 

abroad, United Nations trusteeships, bilateral Investment Guarantee Programs, and leadership 

roles in the Organization of American States, the World Bank, the International Monetary Fund, 

and the UN Security Council. These were widespread sea changes without any single cause. But 

they square with the lessons learned by the State Department during its experiments with 

settlement colonialism during the first decades of the twentieth century. Territorial expansion 

enacted through a formal commitment to compensatory justice posed as many problems as it 

created solutions to the challenge of imperial legitimacy. State to state arbitration—the legal 

framework at the center of settlement colonialism—had proved particularly problematic for a 
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nation intent on portraying itself as the embodiment of international legal norms concerning the 

protection of life and property. State to state arbitration, the standard of civilization, and formal 

territorial annexation then largely disappeared from post-World War II American foreign 

policymaking. 

 Beginning in the 1950s, there emerged a larger push among capital-exporting and 

formerly colonial states to institutionalize investor-state arbitration as a new international 

framework to replace the law of diplomatic protection as an umbrella for adjudicating investment 

disputes. These projects were designed under the rationale that investment needed to be 

“depolicitized” in the wake of a wave of decolonization and resource nationalizations.68 While 

suggestions for new forms of investor protections began as early as 1948 with the proposed 

International Trade Organization, investor-state arbitration was first institutionalized on a global 

scale through the 1964 establishment of the International Centre for the Settlement of Investment 

Disputes (ICSID).69  

 In 1961, American World Bank President Eugene Black, supported by the Johnson 

administration, made the initial proposal for what would become the ICSID. He explained to the 

annual meeting of World Bank’s Board of Governors, “Our experience has confirmed my belief 

that a very useful contribution would be made by some sort of special forum for the conciliation 

or arbitration of these [investor-state] disputes.”70 At the 1964 Annual Meeting of the World 

Bank, he would get his wish. The meeting led to the Convention of the Settlement of Investment 

Disputes between States and Nationals of Other States, commonly referred to as the Washington 

Convention. Rather than outlining substantive doctrine concerning the rights of private property 
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under international law, the convention set up procedures through which investors could bring a 

state to arbitration over a dispute without having to go through their home state by way of the 

law of diplomatic protection.71 During the ratification process, members from nineteen Latin 

American nations and the Philippines dissented from the majority on the grounds that the 

agreement was “contrary to the accepted legal principles of our countries.”72 Despite their 

protests, the Washington Convention went into effect on August 23, 1965.73 The rise of investor-

state arbitration as a new paradigm for capital-exporting nations to protect their assets abroad 

was further facilitated by the emergence of BITs (Bilateral Investment Treaties) in the 1950s. 

Although the first BIT was signed between West Germany and Pakistan, the model was soon 

adopted by the United States, which would negotiate an increasing number of these treaties in the 

1980s and 1990s. 

 Through the institutions of the Washington Convention and the Bilateral Investment 

Treaty, the “Hull Formula” that Mexico had rejected during negotiations over the 1941 Global 

Settlement—the demand for “adequate, effective and prompt payment” for seizure of foreign-

owned property—became what one legal scholar has called a “a prevailing, if controversial, 

compensation standard.”74 The investor-state arbitration regime now structures the global 

distribution of resources between states. The surge in BITs in 1980s and 1990s created a network 

of over 2,800 international investment agreements that consistently favor investor protection 

over environmental, labor, and distributive concerns.75 The 1958 United Nations Convention on 

the Recognition and Enforcement of Foreign Arbitral Awards, legal scholar Jan Paulsson has 
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suggested, “gives the award broader worldwide currency than do court judgments.”76  

The shift from state-state to investor-state arbitration may seem technical, but it has had 

dramatic consequences for who can appeal to international law and on what terms. When 

investors no longer had to rely on the law of diplomatic protection to recover losses abroad, 

capital-exporting states did not have to put their sovereignty on the line to protect the interests of 

their nationals through the mechanism of mass claims settlement. Legal scholar Kate Miles has 

argued that the formation of the ICSID and subsequent expansion of BITs, “were responses to 

the challenges posed to investor protection rules by social movements, as well as by postcolonial 

nationalisations and the NIEO.”77 Economic historian Noel Maurer has similarly attributed the 

origin of the ICSID and the investor-state arbitration regime to efforts at “avoiding the empire 

trap” of formal economic and military interventionism to protect property rights abroad.78 

Attention to the final mass claims tribunals that the United States participated in during the first 

half of the twentieth century offers a new perspective on mid-century transformations of the legal 

institutions that shape global resource distribution. The career of the US-Panama and US-Mexico 

Claims Commissions suggest that a model of international law organized around the concept of 

the standard of civilization and enforced through the mechanism of state-state arbitration 

disappeared not only in response to the breakup of European empires, but also as a result of the 

unexpected roadblocks the United States encountered during its experiences with settlement 

colonialism. 

 Historians of international law often note that the post-WWII international political and 

legal order reproduced old power hierarchies under new names. But shifts in the institutional 
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frameworks through which abstract legal concepts can be enforced have mattered for the 

distributive effects of international law. An enduring if unexamined legacy of the rise of 

investor-state arbitration has been the bifurcation of physical violence and wealth distribution 

into two distinct realms of international law. As a result of this separation, powerful nations are 

now able to selectively appeal to international legal institutions in order to enforce protections 

for investments abroad while declining to adhere to others concerning labor and the environment.  

 The alternative visions of international law presented during the pleadings process of the 

Joint Land Commission for the Panama Canal Zone and the US-Mexico Claims Commission 

were erased by the terms of the private settlements that partially or wholly replaced the work of 

the tribunals. But these visions were not without consequence. We cannot make sense of post-

1930s shifts in American foreign policy without attention to a moment of possibility in which 

foreign nationals used international law to address structural injustices in the US legal system. 

The Panamanian, West Indian, and Mexican claimants, lawyers, and diplomats who participated 

in these Claims Commissions cast scrutiny on the status of the United States as a civilized 

nation. 

 Calculations of compensation for acts of state violence turned the Claims Commissions 

into sites where the seemingly given nature of the categories brought to bear on questions of 

international legal liability came under unanticipated scrutiny. Claimants ranging from Nicolasa 

Noriega to Adelfa Delgado effectively turned a tribunal designed to assess property disputes into 

a forum that addressed the legitimacy of American governance in annexed territories. The 

pleadings of the US-Panama and US-Mexico Claims Commissions then illuminate a previously 

unrecognized intervention by Latin American diplomats in interwar international law beyond 

advocating the doctrine of sovereign equality. Claimants before the Joint Land Commission for 
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the Panama Canal Zone challenged the presumption that American property law met 

international legal standards by demonstrating government contracts to be the product of 

violence and coercion. Mexican lawyers used the Claims Commission to fundamentally rethink 

the meaning of a denial of justice under international law, away from the more familiar terrain of 

investment disputes and toward the protection of labor rights. The pleadings of the vast majority 

of these cases, which never arrived to the level of formal decisions, reveal the rise and fall of a 

forgotten vision of international legal order—one that was ultimately foreclosed by the terms of 

the 1941 Global Settlement.  

The majority of the claimants who brought cases before the Joint Land Commission and 

US-Mexico General Claims Commission never saw the justice they sought or the compensation 

they demanded. Adelfa Delgado de la Garza’s final letter to the Mexican Secretary of Foreign 

Relations is particularly revealing. “Realizing by reading the newspaper that the Claims 

Commission has already ended,” she wrote to Bartolomé Carvajal y Rosas in 1931, 

I want you to tell me why you did not let me know on time for me to pursue other 
options. Look, they killed my father, they robbed him of all of the products of his 
labor, ninety acres of cultivated cotton and corn; and given that these ‘Gringos’ are 
so afraid of the idea of theft, how is it possible that they murdered and stole from 
my father, and that despite his obvious guilt this ‘Gringo’ P.S. Childress (as the 
murderer is named), that they [the Commission] have not ruled on my claim?79  
 

If the Mexican Secretary of Foreign Relations pursued no further legal action against the U.S. 

government in this matter, Delgado de la Garza threatened, she would be forced to make an 

amparo claim against the Mexican government according to the Ley de Justicia because “ya no 
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esperaré más”—she would not wait any longer.80 But Delgado’s daughter would continue to 

wait. The Mexican government promised to pay claimants “when the treasury permitted.”81 In 

1955, over 500 claimants formed an organization to demand their outstanding compensation.82 

They were not successful, and the organization dissolved as individual claimants continued to 

seek remedies through the Mexican Treasury.83 In a telling turn of events, when a group of 

claimants filed a lawsuit in the United States District Court for Washington, D.C. in 1983, the 

case was dismissed for lack of jurisdiction.84 If the redistributive visions of the Mexican Agency 

lawyers were partially realized when the United States tacitly recognized the sovereign right to 

expropriation and redistribution, the claimants who sought justice and compensation through the 

US-Mexico Claims Commission were by and large left with neither.  

 When Ramón Delgado was murdered in the cotton fields that he had cultivated, the local 

jury determined that his killer had acted in self-defense. FBI investigations confirmed that any 

harsh measures on the part of the police were part of a legitimate attempt to suppress 

“lawlessness” in a region transitioning to agribusiness. Before an international tribunal a decade 

later, judges concluded that if Delgado’s family deserved compensation, it would be calculated 

though his wages—wages that he been protesting on the day he died. When his family risked 

their own safety to walk to the local Mexican Consul and report what they had witnessed, they 

were setting into motion a process that would recover Childress’ actions from the obscurity of 

secret jury proceedings and suppressed testimonies. They formed part of a diverse range of 
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claimants from the continental US to the Canal Zone who successfully challenged the pretense 

that the American justice system offered robust protections for life and property to be emulated 

the world over. But as they walked through the fields and towards the Mexican Consul that 

spring morning in 1923, they may have heard their neighbors singing corridos of recent events as 

they reaped the cotton that would soon reach global markets. 

Ya la mecha está encendida 
muy bonita y colorada 

y la vamos a pagar 
los que no debemos nada.85 

 
Now the fuse is lit 
very nice and red 

and it will be those of us who owe nothing 
who will have to pay the price. 
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