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ABSTRACT

Choosing an international legal regime: How mudtige would you trade for peace?

Candace H. Blake-Amarante

My thesis focuses on the problem of civil wars, ethare marked by high levels of violence and
an extreme inability to bargain for peace. Therditere on bargaining failure in civil wars has
identified several reasons to explain this situat@symmetric information, problem of credible
commitment, and issue indivisibility. These stugdidsowever, neglect to consider the
legal/institutional environment where bargainingus. In contrast, | argue that this is a crucial
factor in determining whether or not bargaining ntige successful. In my thesis, | start off by
formalizing the situation of conflict: this congstf two interdependent games, a War Game and
a Bargaining Game, whose specifications incorpertiie distinguishing features of civil wars:
the nature of the actors involved, the way thefatfige. fighting without committing crimes and
fighting by committing crimes), the type of goveramh (democratic, non-democratic), etc. The
key observation is that the full specification bése games (i.e., action available, payoffs, etc)
depends on the legal regime in place. The studyuafthe War/Bargaining game varies with the
legal regime in place allows one to compare thiediht regimes with respect to their ability of
achieving the goals of peace and/or justice. Intlaoply these ideas to compare the relative
performance of international criminal tribunals ideed according to the principles of state
sovereignty, human/cosmopolitan rights, and dormesti litigation. A novel result is that the

careful choice of the legal regime might substdigti'educe the problems associated with the



presence of asymmetric information in civil wargive an example of a situation where the
domestic tort litigation model outperforms the atlhegal models, thus lending support to a

thesis proposed by Anthony D’Amato (1994) during tiivil war in the former Yugoslavia.
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ChapterI

Introduction

Nobody knew how she ended up in New York City. Ehughorities found her aimlessly
wandering the streets. What they were able to gatls that she was from Sierra Leone, and
given her incoherence and a ghastly slash acrassttiach, she was probably a victim of the

war. Her name was Haja Kalle.

Somehow or another, several victims of the civit waSierra Leone found their way to New
York City. Several were illegal immigrants and wetleerefore, incarcerated. In 2001, | joined
Nah We Yone (It [Sierra Leone] belongs to us), agaanization that helped victims of war and
refugees from Sierra Leone by providing supporbuigh legal counsel, translators, medical and
psychological assistance, shelter, etc. Haja Kalées one of Nah We Yone’s clients. The
organization got her admitted to a hospital. | da recall the condition that she had. All |
remember was that no one could get the full stéryltat had happened to her during the war.
Members of Nah We Yone took turns visiting herted hospital. Eventually, my turn came up,

and | went to see her.

| tried to speak to her in my broken, heavily Arsari accented Krio. Fortunately, she
understood me. She looked tired, listless, andddround out that she did not have access to
any form of distraction like television at the hitaly because she did not have the means to pay
for it. | grabbed a twenty dollar bill from my persnd handed it to her. She took the bill, stared
at it and screamed. She buried her face in hershand began to cry. In between sobs, she lifted

her head from her hands, pointed a finger upwandl &lding someone and yelled, “Deng go



pay, dem rebel dem, deng go pay.” Although | amble&o speak Krio well, | understand it

perfectly. “They will pay,” she said, “those rebeldl pay.”

After a couple of months in the hospital, her ctindiimproved. On one of my other visits, |
saw her up and about taking walks with a nurseiggitier. Nah We Yone managed to contact
her family in Sierra Leone. Needless to say, shetwalled to hear their voices and to know that
they had survived the war. A few days after thenghconversation with her family, Haja Kalle
passed away. | paid her a last visit at her funaralmosque in New York City. She has become

yet another number in the growing statistic of mombatant casualties of civil wars.

From 1945 to 1999, there have been 127 civil waregposed to 25 interstate wars.
Civil wars® have caused the death of more than 16.2 milli@plee five times more the toll of
interstate wars. Most of these causalities are non-combatants, lwhiakes it all the more
pressing to thoroughly explore mechanisms thatpzaantially bring these conflicts to an ehd.
Why are civil wars characterized by such high Isva violence? Some of the reasons can be
traced to the nature of the actors involved andntleans and methods of warfare they employ

during civil wars.

In interstate wars, the main actors are usuadliest who fight each other conventionally
using heavy weaponry such as field artillery anchaar Military confrontation is direct and
across well-defined front lines. In conventionapaywarfare, the main target is military
objectives, in other words, the aim of this typeaairfare is to kill, disable, and capture military

personnel, and to destroy and disable or captui@mgiequipment.

Instead in civil wars, the main actors are usuadlgel groups and government forces.

Rebels are usually at a military disadvantage ixeab government forces due to the fact that



the government has legitimacy, sovereignty, all@sgd access to resouréedhis military
imbalance “compels rebels to resort to unconveati@nd unlawful means and methods of
warfare as the only way to redress the militaryatahce they face® . Thus, rebel groups often
refuse to directly engage the government forces iastead, target non-military objectives, such
as the destruction of civilian assets which enkdling and injuring non-combatants and/or
destroying or damaging means of producfidn.turn, to confront the rebels, government forces
themselves resort to unconventional and unlawfuthods of warfare as often this is the best
counter-strategy to those employed by the rebdiis fesults in additional killing of civilians.
Furthermore, the problem of informational asymmetmhich is present in any conflict, is
exacerbated in civil wars by the recourse to uneational methods of warfare. According to
the literature on bargaining and war, engaging inectl battle (conventional warfare) often
reveals information regarding the strength, cajtasii and resolve of each factithThis
information allows each actor to assess correb#yvalue of going to war, and ultimately leads
opposing parties to make mutually acceptable ofiethe bargaining table. In contrast, indirect
methods of warfare (unconventional warfare) prevepponents from accurately assessing
information: parties tend to overestimate theirnd®s of winning the war and are, therefore, less
willing to make concessions. Ultimately, this leadsargaining failure and war often continues
in the most brutal way. In sum, the nature of th®s involved, their incentives to resort to
unconventional means and methods of warfare, aactdnsequent persistence of information

asymmetry are the main reason for the high levielsotence observed in civil wars.

1. International Criminal Tribunals

To redress the violence perpetrated during ciwalrsy in the 1990s the international

community* decided that it would take a similar approachhesAllies after WWII and create



international tribunals to prosecute those mogtarsible for committing atrocities during war.
In the immediate aftermath of WWII, the Allies ctea International Military Tribunals (IMT) at

Nuremberg and Tokyo to prosecute Axis state andtamyl leaders most responsible for
violations of international law, specifically forimes against peace and war crimes. IMT’s
primarily had jurisdiction over laws dealing witltate to state relations during the war

(humanitarian laws)?

In 1992, the international criminal tribunal apprbae-emerged to redress violations of
international law but this time in the context bétconflict that was taking place in the former
Yugoslavia. The United Nations Security Council @08) established and imposed the ad hoc
International Criminal Tribunal for the former Yugavia (ICTY) with the intended goal to
establish justice and to some extent peace by Ipmgisthose parties most responsible for
violating humanitarian and human rights law. Th&YChad jurisdiction over genocide and
crimes against humanity and could prosecute compkads of state, other government officials

as well as non-state actors for crimes perpetiagathst the civilian population.

After the creation of the ICTY, a similar approaghs used to deal with the high level of
atrocities taking place in other civil wars arouth@ world. In 1994, upon the request of the
Rwandan government, the UNSC created the Intemati€riminal Tribunal for Rwanda
(ICTR), in the aftermath of the genocide in Rwakalaring the most responsible perpetrators of
genocide to account. In 2002, after sixty statefied the Rome Statute, a permanent
International Criminal Court (ICC) came into forde assist states in investigating and
prosecuting violators of international criminal laignatories of the Rome Statute also agreed
to adhere to the statute to prevent themselves fiiomating humanitarian and human rights of

their nationals and other individuals. Currentlie tICC is investigating eight situations:



Uganda, Democratic Republic of Congo, Darfur (Syd#&@entral African Republic, Kenya,

Libya, Cote d'lvoire, and Malft®

Following the creation of the ICC, another waverdfunals has come about: the Special
Court for Sierra Leone, the Kosovo court systenatdisthed under the auspices of the United
Nations Interim Administration Mission in Kosovonlted Nations Serious Crimes Unit under
the United Nations Transitional Administration imdE Timor, the Extraordinary Chambers in
the Courts of Cambodia, and more recently the @p@&cibunal for Lebanon? These courts are
typically referred to as “hybrid” courts becaus€etbkir legal status applicable law, composition
and organizational structure had to be negotiatedagreed upon between the parties [state and
the international drafters}® That is, rather than the international communiéyedmining at the
aggregate level how justice should be pursued ie smgle legal model, each country
determines how justice is pursued in the negotiapoocess between individual states and

diplomats and lawyers of the UN Secretariat.

In all cases, the underlying political/ideologitegal views have imposed heavy
constraints on the courts’ operations, hence ornntegnational community’s attempt to obtain
peace. For instance, the adherence to certainipiescof international criminal law has often
hindered the ability of achieving peace. In patdcuthe core principle of (international)
criminal law of the duty to prosecute (war) crins often favored the achievement of justice at

the expense of peace.

These observations along with the high numberiafian casualties in civil wars
suggest that one should probably rethink this poinview. Rather than taking as a given a

certain political/legal environment and derive tindunals’ design from those premises, one



should fix the goal of achieving peace and desidpumals in order to maximize the chance of
achieving this goal. The present thesis can be edeas an attempt in this direction. In this
thesis, | will explore the problem of designingiaternational criminal tribunal from a strategic
point of view. Specifically, |1 will examine whether not an international criminal tribunal can
provide warring parties with the right incentivesend violence and successfully negotiate for

peace?®

It is important to note that the determinationtwé toptimal” tribunal design will always
depend on the underlying structural conditionsh@ tonflict, international humanitarian and
human rights laws, and the characteristics of taeigs involved, etc. Moreover, contrary to
popular belief, the determination of the optimalicaesign does not reduce to simply endowing
the court with sufficiently high enforcement powdén. fact, both the historical evidence in
Chapter IV (the case of Yugoslavia) and the thémaktanalysis of Chapter V show that
endowing a court with sufficiently high enforcemgrawer might as well lead (other things

being equal) to catastrophic outcomes (i.e. ther®reca massacres discussed in Chapter V).

2. Incentives, Information Transmission, and Tribunal Design

The theoretical edifice of this thesis consiststtoke levels of increasing conceptual
complexity. At the first level, | introduce the bagdea that international criminal tribunals can
be viewed as devices which impose costs and proewards for the warring parties. By doing
so, they may alter the profitability of the varioygstions available to warring parties and change

the parties’ choices. At this level, the problenthd thesis becomes that of assessing whether or



not there exists a feasible system of costs/rewatdsh would induce the desired outcome of

peace.

The basic idea is refined at the second levei Wie recognition that the determination of
which systems of costs/rewards are feasible dependsn essential way, on the underlying
political and legal environment. This shifts theedls’ focus from the determination of the
optimal system of costs/rewards to the determinadibthe optimal political/legal environment
according to which tribunals are designed. Thisidefurther developed at the third level where
the question becomes whether or not the choic@epoblitical/legal environment may lead to

successfully alter those circumstances leadingtgadning failure.

In any conflict one of the main reasons for bargmjnfailure is the presence of
asymmetric informatiol and that this is all the more true in civil was feasons discussed
above. One of the main results of this thesis,@tiaps the least intuitive, is that different lega
regimes favor information transmission across tadigs involved in a conflict to a different
extent. That is, while certain regimes may exaderli@e problem of asymmetric information,
thus leading to continued warfare, others mightstdy reduce the problem and increase the
likelihood of successful negotiations. Thus, thespnt work leads to the novel conclusion that
the ability of reducing asymmetric information is Bnportant and perhaps decisive factor in

determining the optimal legal regime.

3. D’Amato’s proposal
During the war in the former Yugoslavia, when itsmdecided that a court would be

created and would issue indictments for compligaders in tandem with peace talks,



international lawyer Anthony D’Amato immediately derstood that to achieve a long-term
peace in the former Yugoslavia would be impossible1994, at the height of hostilities and
numerous attempts at peace negotiations, D’Amatmtewa telling article, “Peace vs.
Accountability in Bosnia,” cautioning the intermatal community not to issue indictments for
complicit leaders in tandem with ongoing peace stHlkAn instructive debate ensu&dl.
D’Amato maintained that once leaders had beentedjat would have been more profitable for
those leaders to take their chances and keeprgghdither than agreeing to cease hostilities and
subject themselves to punishment. D’Amato realizedt the measures proposed by the
international community posed amcentive problemeven with the threat of punishment, the
system provided no incentives for the warring garto cease hostilities. In order to remedy this
situation, D’Amato proposed a model of an Intem@dl Criminal Tribunal based on the
principles of thedomestic tort litigation modgDTL). This is based on the notion that culpable
parties would not be prosecuted once they settér se’® The rationale for this model is that
“exact justice” can be attained among individuasconflicting situations without necessarily
involving a court. That is, the DTL model createg tight incentive for opposing parties to
bargain for a mutually beneficial agreement in orgeavoid that either one of the parties call
the court. In D’Amato’s view, it is almost a detion that a system inspired by these principles

would remove the incentive problem described above.

Noticeably, D’Amato’s proposal of using the DTL de for the international
management of civil wars implies a far reachingeagion of the classical DTL model as: (1) the
DTL would operate in an international setting ratt@n a domestic one, and (2) the DTL would
operate in @riminal setting rather than @vil one. Yet, the basic logic would be the same: just

like in civil matters, the court would not be antusd threat, but only a potential one. In a



nutshell, a party’s threat of calling the courtetatines what the other party would obtain if it
refuses to negotiate, and this would set the greuimd a successful bargaining process.
Extending the domain of applicability of the DTLodel to the international management
of civil wars raises several types of concerns. st common, perhaps, is of a moral nature as
one of the outcomes of the DTL model is that pegtets might go unpunished. Unlike civil
law, where parties are encouraged to settle dispbifore resorting to legal procedures, in
criminal law it is generally held that the statestan obligation to punish perpetrators in the
interest of deterring future transgressions likerdeu This idea finds its application in an
international setting with the principle of HumangRs (HR) law. In such a setting, the
international community claims the right to progecbeinous crimes for the sake of deterring
the commission of future crimes. Thus, the genieéied is that analogies can be drawn between
domestic criminal law and international HR law ot between civil law and international HR
law. This criticism, however, does not seem esfigcsmund. First, recent history shows that
states have often given up their obligation to plamerpetrators for certain crimes in order to
achieve goals that appeared more advantageousngtance, the International Criminal Court
refused to indict members of the Ugandan governrf@ntommitting crimes during the civil
war on the basis that they were going to assisheénapprehension of more culpable criminals
primarily from the Ugandan rebel group the Lord’'ssitance Army (see Chapter &}).
Second, and perhaps more importantly, a systembthaunishing perpetrators leads to more
atrocities would be associated to severe moral erascas well. In the Yugoslavian war, the
application of the idea of the “duty to prosecut to, or at least did not prevent, the genocide
of Srebrenica (see Chapter IV), a fact that leadsto wonder, as did D’Amato, whether or not

it would be more advantageous if criminal law wieadt on the same principles ruling civil law.
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Another concern regarding the applicability of tBdL model to the international
management of civil wars stems from the (intermatiplegal status of the parties involved in the
conflict. The parties in a domestic civil disput@vb the same legal rights. Typically, this is not
the case in International Criminal Law. Under therent international legal system, while
rebels do have the right to petition an internalamourt, the process is not as automatic or direct
as the states right to petition a court. For instarstate parties to the Rome Statute creating the
ICC can directly refer cases to the Court undeichetl4, but rebel groups do not enjoy the same
status as states or the same right of referralvamad have to resort to other mechanisms to
persuade the Prosecutor to investigate crimes ctiethlby states or to persuade the Security
Council to refer such cases to the Court. Givemibdus operanddf the DTL model, one might
fear that these asymmetries in the status of digpuparties might severely limit the
effectiveness of the DTL model in the internatioeatting. This is a serious concern, which |

will address in subsequent chapters, in particQtzapter IIl.

4. The approach of the thesis

In this thesis, | will explore the validity of Dato’s idea. More generally, my aim is
that of introducing a formal setting where the parfance of alternative legal regimes — such as
the State Sovereignty (SS) model, the Human Righ® model, the Cosmopolitan Rights (CR)
model and the DTL model -- could be evaluated @nlthsis of their ability to alter combatants’

incentives from fighting to bargaining for peace.

My approach can be summarized as follows. | waltsoff by formalizing the situation

of conflict by means of a war/bargaining game (Géepll and V). For the sake of simplicity, |
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will focus on the case of two players, the rebelugr (R) and the government (G). The extension
to more than two players is briefly considered iha@ter VI. The players’ payoffs in the
war/bargaining game are determined by the undeylgtructural conditions of the conflict, such
as the military capabilities of each player, thpety of resources available to them, and their
resolve.?? The war/bargaining game can be viewed as a styiizedel of any conflict. From
this stylized model of war, by incorporating, inetform of assumptions, the empirical
regularities identified by the literature on viotenduring civil war and the bargaining failure
during civil war, | will obtain a model of civil wa Since these regularities pertain to civil wars,

it follows then that my results do not necessai{end to other types of war.

Once a formal model of civil war is established;ah then inquire into how different
legal regimes affect the conflict. The key obsg&orafor this inquiry is that the type of legal
system in place affects the war/bargaining gamewse it affects the options available to the
combatants as well as their payoffs. Moreover edéifit legal regimes affect the war/bargaining
game in different ways. In order to briefly illuste this point, let us consider the following
example. We have seen (section 1.2) that a coughtmbe seen as a device that imposes
costs/rewards on conflicting parties. For this éditue it is necessary that the court be allowed to
act by the rules of each specific legal regime. Nownsider two possible legal regimes, A and
B, which differ because the rebels are recognizednainternational legal subject in A but not in
B. Thus, in legal regime A, the rebels have thétrig call an international criminal tribunal if
their opponent commits crimes. Formally, the gamagex in A differs from the game played in
B because a player in A has an action (“call thertpwhich is not available in B. The presence
of this action in A alters the players’ incenti@gth respect to legal regime B) as follows: the

value of the action “commit crimes” for the govermhis potentially reduced by the fact that the
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international court will impose a cost (a punishthem the government if it chooses such action.
Thus, at least in certain cases, the governmertitrbig) less inclined to commit crimes in A than

in B.

In fact, the effect of the legal system on the bamgaining game may be more subtle
than what the example suggests. In Chapter V, \a#t ske that information transmission from
one party to another is more likely to occur undertain types of regimes. As information
transmission reduces the asymmetry in the parmdsimation, it then follows that successful
bargaining is more likely to be obtained under ¢hesgimes. Specifically, in Chapter V, | will
give an example where the DTL system outperfornesHR system exactly because it favors
information transmission between warring partiasillluse this example to provide the rationale
for two different phases of the war in Yugoslavide first phase that | consider is the one
immediately preceding and ending with the massaair&sebrenica in July 1995. When referring
to this phase my example lends support to D’Amatiésis that the DTL system should have
been chosen over the HR system. | must stress,yeowiat the reason is more complex than
what D’Amato envisioned, as the inability to sessfully bargain was due not only to the costs
imposed by the HR system (as D’Amato observed)alsd, and more importantly, by the lack
of information transmission, which is caused byl system. The second phase that | consider
comprises of the events that took place startinghfi994 and ending in November 1995 with
the Dayton Peace Accords. In 1994, the US intexddn form an alliance between the Croats
and Bosnians (Croat-Muslim Federation). Followihg formation of the alliance, a strike took
place, “Operation Storm,” in August 1995 wherebg @roats and Muslims retook Krajina and
twenty percent of Bosnia back from the Serbs. | priégsent evidence that will allow me to claim

that ade factoDTL was in place during this phase of the Wain Chapter V, we shall see that
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all the events taking place during this phase {ftivenation of the Croat-Bosnian alliance,
Operation Storm, the role of the US as well asstiecessful peace negotiations at Dayton -have
a natural and straightforward interpretation witthie context of my example. In particular, we
shall see that with the US acting as an enforecethg DTL sense), Operation Storm delivered

the amount of information necessary to reach thgdbdaPeace Accord.

5. Organization of the thesis

The thesis unfolds as follows. In ChapterQlyil Wars and Jurisdictions: Formalizing
the Problem| start off by discussing the literature on vigde during civil wars and bargaining
for peace in civil wars. Then, | incorporate thedings of this literature into a war/bargaining
game with asymmetric information, which formalizgl wars. Finally, | introduce a court into
the picture and give a brief sketch of how the taulikely to change the war/bargaining game.
For the purpose of this chapter, | just presentr@ecal idea of how courts can change the nature
of the game and the bargaining process. | will glewa more thorough evaluation of how courts

affect the war and bargaining game under each tegahe in Chapter V.

In Chapter lll,Legal and Political Viewsl look at the legal and political underpinnings
of international criminal tribunals that have enezt@s a result of the egregious acts of violence
during civil wars. | present the political and legaews that correspond to the different
principles of state sovereignty, human rights/globasmopolitan law, and domestic tort
litigation, which underlie the various internatibragal regimes. | start off by tracing the
evolution of state sovereignty from the beginniaghte modern day conception. | describe how

the concept of state sovereignty evolved from & g&ict interpretation, which | classify as pure
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state sovereignty, to a more permissive one, whafitains several elements inspired by the
ideas of human rights and cosmopolitan rights. Haurhore, | discuss the political and legal

underpinnings of the domestic tort litigation modeld make preliminary considerations as to
how it would fare as an alternative internatioregdl regime to redress the violence perpetrated

during civil wars.

Chapter IV Legal Regimessees how the different ideological views desctiimeChapter
[l translate into substantially different legabmnes. The common thread running through these
regimes is the overall goals of securing peace jasiice. One of the main objectives of this
chapter is to consider whether these two goalsbeapursued in tandem or are incompatible as
D’Amato’s claims. He argued that while justice wascommendable goal to pursue it was
inconceivable to obtain in practice. | explore ttligim by first considering debates between two
camps: 1) those who believe there is a duty togmate in order to fulfill the goals of justice and
peace, and 2) those who do not believe that intiermed law would impose such duties on a state
in precarious situations like civil wars and fodaostead on ways to secure peace. | examine
specific design features of each legal regime cgrfiom the human rights perspective, namely
the International Criminal Tribunal for the form&ugoslavia (ICTY), the state sovereignty
perspective, namely the International Criminal CGqU€C), a hybrid court model, the Special
Court for Sierra Leone (SCSL), and a “possible”alegegime based on the principles of the
domestic tort litigation model (DTL) to determinéh@ther or not such design features account
for both the goals of justice and peace. To ascewaether each regime can or have actually
obtained peace and/or justice, | look at specidisecstudies: for the ICTY, | analyze the war in
the former Yugoslavia; for the ICC, | analyze tharwn the Uganda; for the hybrid court model,

| analyze the Special Court for Sierra Leone, aordttie DTL, | revisit the war in the former
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Yugoslavia and show that @ factoDTL was at work and that it led to a peaceful oute

(Dayton Accords).

Using the war/bargaining game of Chapter Il, in @baV, Optimal Court Design: A
Comparative Analysjsl undertake the formal study of how differentdegegimes affect the
parties’ ability to successfully bargain for pea€ae logic underlying this study is as follows.
The literature on civil wars has identified a numbgissues that prevent parties to successfully
bargain for peace. | ask whether or not it is gdedio design a legal regime that could eliminate
these issues or at least substantially mitigate #feects. The main message of this chapter is
that this can be accomplished. | apply these ideasompare the relative performance of the
legal regimes previously considered: SS, HR/CRRhH. A novel and non-trivial result of this
chapter is that the DTL system reduces (relativéhoother systems) the problem associated
with the presence of asymmetric information asDfi¢. favors information transmission from
one party to another. Thus, successful negotiatiogsce peace, are more likely to occur under
the DTL than under other regimes. As discussecatian 1.4, | will argue that de factoDTL
was indeed at work during the second phase of #reémthe former Yugoslavia, and | will show

that my theoretical analysis provides a rationaletlie events that took place in that phase.

Chapter VI concludes. | begin with a summary of thesis and then briefly sketch the
direction of future research | intend to pursueen®ning from the model generated from this
thesis there are three extensions | would liketwdys The first (section IMultiple players and
the Public Interest Variab)e consists of adding more players to the game.itAuahdl players
may be needed, for instance, if there is more than rebel group. A case of special interest
obtains when the additional player is the civiligmopulation. A delicate problem of

representation may arise in this case. For instaheeUNSC or the Chief Prosecutor of the ICC
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could represent the civilian population, but theil@n interest may not be aligned with their
interests. It may be the case that the latter gefe immediate end to the war, while the former
may want to pursue justice. In such a case, dae€htef Prosecutor of the ICC or the UNSC
duty to prosecute such crimes override the righsfds of the civilians? Following these
observations, one should probably distinguish thsecwhere the interests of the Chief
Prosecutor or UNSC are aligned with the civiliapplation from those where the interests are at

odds. Most likely, the outcomes would be very ddfd.

The second extension is considered under the mgadne and Dynamic Jurisdiction
This extension is based on the observations tlea¢ffiectiveness of a court’s design depends on
the structural conditions of the conflict and thlése conditions change over time. In this
context, | suggest that the design of a court gshaot be regarded as a rigid object but rather as
a flexible one that optimally responds to the clenon the underlying structural conditions. |

sketch a brief example illustrating this point.

Finally, as a third possible extension (sectio€&dibility), | notice that the emphasis |
have placed on choosing legal regimes may haveestiag implications on the classic problem
of ascertaining the credibility of courts’ threalts.fact, | observe that the choice of legal regime
automatically limits the set of threats that migbktcredible. Moreover, threats might be credible

in certain regimes might not be credible in otleggimes.
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ChapterII

Civil Wars and Jurisdictions: Formalizing the Problem

In this chapter, | describe how to undertake thenfl study of civil wars. In Section 1, |
begin by reviewing the literature on type of wagfand violence in civil war. In Section 2, |
introduce a war game and a bargaining game witbhnptete information which constitute a
stylized representation of any armed conflict. Twar game and bargaining game are
interdependent in that the players’ decisions i@ game depend on the possible outcomes in the
other game. From this general model, | obtain aehtdtht specifically applies to civil wars by
incorporating, in the form of assumptions, the iimy$ of the literature discussed in Section 1. In
Section 3, | introduce a court in the picture. Tisissiewed as a device that imposes costs on
certain actions in the war game. As such, a caastthe capability of changing the outcomes of
the war/bargaining game. In particular, it can etffine relative profitability of bargaining with
respect to going to war. This lays the foundationdetermining (given some parameter of the
game such as the underlying conditions of war,tyipes of players, etc.) the optimal court
design with respect to the goals (peace, justice), @ne wants to pursue. In Section 4, | outline a
dynamic version of this model in order to accouwntthe temporal dimension of the war. Issues
such as the credible commitment problem can bg fdidressed within this framework. The
considerations of Section 3 about the role as asethe potential of a court can readily extend to
the dynamic setting and lead to the concept of &iyic jurisdiction”, which I introduce in

Section 5.
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1. Nature of Civil Wars

What makes civil wars a distinct case is the arhainviolence directed against the
civilian populatior?® Kalyvas argues that “[t]he relation between warfanel violence is not a
trivial issue because most victims of civil war aieilians rather than soldiers®. Similarly,
Humphreys and Weinstein observe that “civil ware eommonly associated with significant
suffering particularly for non-combatant populagonas warring factions target non-combatants
through campaigns of violencé®.This begs the question of why civil wars are mei@ent
towards the civilian population than other typesvaf. It is generally held that the reason for the
high level of violence is the structural asymmedrngong combatants which is present in civil
wars. While the government has legitimacy, sovensigallies, and access to resources, rebel
groups do not and are usually at a military disatige relative to government forces. This
structural asymmetry not only exacerbates soméeidsues which appear in any type of war,

but also gives rise to altogether new phenomena.

We shall see that the literature on warfare il @rars has isolated at least two important
regularities. First, the structural asymmetry be&mweombatants leads rebel groups to choose
unconventional methods of warfare, and this is rmependent of the combatants’ relative
strength from a military standpoint. Second, dise¢argeting civilians is a strategy that is
commonly adopted in civil wars both by the governimand rebel groups. Once again, this is

independent of combatants’ relative strength.

As in any conflict, one of the main issues in lcwars is the lack of information about
the opponents’ strength. Several scholars obséatghis type of uncertainty combined with the

above mentioned structural asymmetry is one of h@n reasons why parties resort to
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unconventional methods of warfare (namely, indiragditary engagement usually targeting non-
military objectives i.e. civilians)’ In turn, this results into acts of war which aed informative
about parties’ strength, thus exacerbating the Iprobof asymmetric informatioff. Kalyvas
maintains that “...a focus on warfare is essentialnderstanding how civil wars endogenously
affect the strategies and identities of the pdlitiactors as well as the individuals involved in
wars”? In most conventional interstate wars, both playenge the technological wherewithal to
potentially disarm each oth&In contrast, civil wars are characterized as ¢ctsflith inferior
opponents (typically rebels), who lack technololiycadvanced weapons. Despite the lack of
military technological wherewithal, rebel groupstttight unconventionally, particularly those
groups that employ guerilla tactics, “...can ... inflsagnificant military and political costs on an
opponent, even when the opponent is capable afifiglvastly superior conventional forced”.

In such situations, the rebels know that they aitdfighting to disarm the government, but rather
to impose significant costs on the government. &hvears frequently turn into wars of attrition,

where insurgents seek to win by imposing unbearatisés on their opponents.

It is generally assumed that the government is dtienger party from a military
standpoint. Fearon and Laitin find that this is altays the case. One of their main findings is
precisely that “financially, organizationally, armblitically weak central governments render
insurgency more feasible and attractive due to wieaal policing or inept and corrupt
counterinsurgency practicing®. Under these circumstances, the rebels know that th
government is weak and decide to go to war agdtinEven in this case, however, the rebels
would resort to unconventional methods. If the leleere going to confront the government in
battlefield combat (in other words, in conventiolgaimbat), then the government, despite its

political weakness, would still be at a more adagebus position than the rebels because it is a
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legitimate, sovereign state with access to alliesl aesources. Instead, by fighting
unconventionally, the rebels would take advantaigth® government’s weakness. In fact, due
precisely to its lack of resources, the governmemild be unable to determine the identity and
the location of the rebels, which is relevant infation to determine their movements and to
encourage direct engagement with them. In sumtaltiee government’s weakness and overall
inability of acquiring information about its rebebunterpart, unconventional warfare would

prevail even in this situation.

A recent literature has identified another chathedugh which the structural asymmetry
between the government and the rebel group leadsidonventional warfare. In conventional
wars, civilian fatalities usually occur as a resnfitindirect collateral damage rather than as a
direct result of combat In contrast, from a military standpoint, targeticigilians in civil war
appears as an effective strategy to redress thalambe of military power. Hultman argues that
rebels use violence strategically to compensatdaibng military performance. When the rebel
group loses battles to the government, it is &t oisbeing disarmed and has no leverage at the
bargaining tablé® In contrast, rebels, who have strong resolve ghtftlespite their weakened
stance, may find it effective to raise the governtisecost of fighting as this might make
continued warfare unappealing for the governmenldtritan argues that killing civilians is one
such strategy by which rebels can impose extrascbstattacking civilians, the rebels create a
state of fear that makes social control and miligfficiency more difficult for the governmettt.
Ultimately, targeting civilians does not improveetihebels’ capacity to disarm or defeat the
government, but it increases the government’s ebstinning?’ This is an effective strategy in

that it reduces the government’s value of winning war (formally, this is the government’s
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outside option in the bargaining game below) an#esdhe government more willing to make

concessions.

The recourse to targeting civilians is not limitedthose situations where rebels are at a
military disadvantage relative to the government1999, during the civil war in Sierra Leone,
the rebel group, the Revolutionary United Front FRUnvaded Freetown, the capital of Sierra
Leone. Prior to the attack on Freetown, the RUFeakeid the Sierra Leone Army (SLA) in
several military battles in the outskirts of Freemo a testament to its military fortitude. Despite
its unabated strength, the RUF still felt the needesort to mass violence against the civilian
population. This proved to be an effective stratagyit drew the attention of the international
community, which forced the Government of Sierratheto make substantial concessions to the

RUF in the Lomé Peace Agreemetit.

Valentino et. al. observe that targeting civiliangght be an effective strategy for the
government as well. When guerrilla insurgenciespsnilitary threat, the government is likely
to respond by massively killing the rebel civilianpport base. This is an effective military
strategy since defeating well-organized guerrillanyain direct battle is extremely difficult in

civil war settings.

Morelli et. al. argue that targeting the civilianpgulation support base of the rebels by
either mass killing or displacement, might be atidator of a strong governmetitin fact, these
authors argue that mass killings perpetrated bgtivernment are to be expected in the presence
of large natural resources, significant proportlipaconstraints for rent sharing, and low
productivity of labor in other sectors. In the cadeSudan, they observe that these conditions

were met and that the Government of Sudan targeedarfur population, whose rebels had
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been challenging it over scarce natural resourasdsvearginalization issues. Morelli et. al. along
with Straus claim that these “killings were cleaslyategic, [since it is] ‘directed by the state,
targeted at a particular ethnic population, aneénded to destroy that ethnic population in

substantial part’ *°

In sum, the distinguishing feature of civil warstl® high level of violence perpetrated
against the civilian population. The source of tience is the structural asymmetry existing
between combatants: the state/government and bedirsurgent group(s). On the one hand,
rebels are at a military/institutional disadvantagkative to the government, and redress this
imbalance by resorting to unconventional meansraathods of warfare; typically, this entails
military strategies that do not necessarily airdigarm their military counterparts, but rather aim
at only imposing costs on them. One of these gfiedeconsists of directly targeting the civilian
population. On the other hand, governments (irretdge of their strength) often resort to
unconventional means and methods of warfare thatl éargeting the civilian population, either
because this is the best strategy against an oppdinat fights unconventionally, or simply

because this is the most profitable strategy floengovernment’s viewpoint.

2. A formal model of civil wars

In this section, | formalize civil wars. | begily lmtroducing a war/bargaining game with
incomplete information. This is a stylized repréaéion of any war model. From this | will
obtain a model of civil wars by incorporating, imetform of assumptions, the findings of the

literature on civil wars discussed in the previeastion.
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The actors involved in a civil war are the governimé&, and one or more rebel groups.
For simplicity, | will assume that there is onlyeoof these groups and will denote it by R. The
set of decisions available to G and R as well aspihtential outcomes associated with these
decisions are modeled as a game. It is converoghirk of such a game as being constituted by
two interrelated part8)/ andB, each is a game in and of itself. The first péft,is a war game.
A war game is a contest where two players engageilitary combat where each tries to wield
force or disarm the othét. Typically, this is a game of incomplete informaticeach party
knows its own military capabilities, resolve, dbait has only partial information about the other
party’s military capabilities, resolve, etc. Neexdleto say, the uncertainty surrounding the
opponent’s strength is one of the main factorsrdateng whether or not the parties would go to
war. The asymmetry in parties’ information has Aerotmportant consequence: when we think
of wars and negotiations as a process that takes piver time, acts of war as well as bargaining
offers convey information about parties’ capatghtiand resolv& Thus, these actions are also
“signals” that induce each party to revise its dvetiefs about the other party, and consequently
to revise its chosen course of action. For nowilllifacus on a static description. | will get back

to the dynamic issues in Sections 4 and 5.

The second part of the ganBe is a bargaining game. A bargaining game marks the
period before a war actually takes place or beffloeecombat reaches a decisive outcome. Parties
can prevent war if they bargain at the onset of, waif they fail to agree on a settlement, they
go to war. Parties can end the war if they can laglee to some terms of a negotiated
settlement. If the war ends in a negotiated sedtdnthen both parties must prefer the terms of

the settlement to the expected value of continttiegvar?
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As | observed, the war gam&, and the bargaining gam8, are interrelated. The
players’ decision in one game depends on the dessilicomes in the “other” game. On the one
hand, expected military outcomes of military batiféect the possible bargains that G and R
would agree t8? On the other hand, when G and R fail to agre@anegotiation table, one of
the options available to them is to go to war. \e think of this as corresponding to the players
“exiting” the bargaining game and “entering” thervg@ame. More formally, the players’ outside

option in the bargaining gamB, arethe players’ expected outcomes in the war game'

This general description applies to any type ofedroonflict. In Section 1, we have seen
that the literature on civil wars has identifiechamber of features that distinguish civil wars
from other types of conflicts. Once these are ipocated in the form of assumptions into the
formal game, one obtains a formal model of civilrsveEssentially, one has to account for the
fact that, in civil wars, there is one party, G,oMmwlds power that the other aims at overtaking,
and that the asymmetry in the contenders’ statodymes an incentive for the parties to resort to

unconventional methods of warfare.

2.1 The War Game
2.1.1. The players’ actions

In wars fought conventionally, both parties confreach other militarily by using heavy
weaponry such as field artillery and armor. Miltazonfrontation is direct and across well-
defined frontlines and takes the form of set baftleench warfare, and town sied@sThis
implies that when conventional type warfare is esgpt the main target is military objectives,
in other words, the aim of this type of warfara@as'kill, disable, or capture military personnel,

and to destroy or disable or capture military eqmept”*’
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In contrast, we have seen that one of the charstatefeatures of civil wars is the resort
to unconventional means and methods of warfare ssclyuerilla or irregular warfare. The
weaker group, usually R, refuses to directly enghgestronger group &.“[G]uerrilla tactics
seek to avoid decisive set-piece battles in fa¥@rolonged campaigns focusing on hit and run
attacks, assassinations, terror bombing, sabotagk pther operations designed to increase an
opponents’ political, military, and economic coatsopposed to defeating the opposing military
forces directly™® In particular, targets are often non-military attjees, i.e. the destruction of
civilian assets, which entail killing and injurimgpn-combatants and/or destroying or damaging
material items, such as means of productiofhus, in order to describe the war game in a civil
war context, we must, at the very least, accountttie players’ option of choosing either
conventional methods of warfare or unconventiomaso Of course, a large variety of warring
strategies is typically available to opposing petin an actual conflict. | will make a drastic
simplification which is, nonetheless, justified wew of the main focus of this thesis. In my
stylized description of the war game, | will endeach player with only two possible actions:
fight conventionally and fight unconventionally. &3e actions should be thought of as a coarse
classification of the strategies available to cotabts in actual conflicts. For my purposes, this is
the relevant classification. As outlined above, gtetegies in the first group (conventional
methods) do not entail violations of internatiomaimanitarian or human rights &ty while
strategies in the second group (unconventional mdsthdo. Thus, the way wars are fought
(conventionally or unconventionally) is a cruciacfor with regard to the problem of

determining the optimal legal regime, which is sitepe of this thesis.
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2.1.2 The Payoffs associated to the Actions

As a general matter, the payoffs associated viighplayers’ choice of how to conduct
warfare are determined by the underlying structemiditions of war. These include a wide
range of factors such as 1) type of civil war:gieus, ethnic, nationalist, war of greed, war for
control; 2) type of government: nascent democradel-fledged democracies, oligarchies,
monarchies, bureaucratic strength, etc.; 3) myliapabilities of each player: weak, strong, fight
using conventional or unconventional (guerrilla)tnoels of warfare; 4) timing of war, onset
duration, aftermath; 5) territory; 6) poverty lev@l) population support base (large or small
etc.)>? As | said, for the purpose of focusing on whamisre relevant to my thesis, | will make
the dramatic assumption that the strategies of gdaher can be grouped into two broad
categories “fight conventionally” and “fight unccentionally”. The underlying conditions of the

war are then reflected in the payoffs correspontinipe various combinations of these actions.
For instance, in the special case of a game withptete information, where parties are

aware of not only their own strength and resolvediso that of the other players; G and R have

two actions available to thent|.= fight conventionally, orBu = fight unconventionally. The

war game would then look like a 2x2 bi-matrix gamdwere G chooses “rows,” R “columns”

and the payoffs’ (s for G and ys for R) are determined by these choices.
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R
Oc Bu
X1,¥1 X2,¥2
G Olc
X3,¥3 Xa,Ya
Bu
Example 1

A possible specification of the players’ payoftis follows:

R
Oc Bu
9, 15 5,25
G Olc
40,0 30, 10
Bu

In this example, the strategﬁ'u (=fighting unconventionally) is a dominant stratefgy both

players. Hencep(, pu) is the unique Nash Equilibrium of the game.
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Usually a party does not have perfect knowledgdebther party’s strength and resolve.
Thus, the game with complete information has to rbplaced by one with incomplete
information, whereby each party knows that the lcinfs not described by a single bi-matrix
game but rather by a collection of those, eachesponding to the possible “types” of
opponents. Moreover, the party assigns to each ganie a certain probability of being the
correct one. For instance, suppose that G thinks Rhcan be either “weak” or “strong” with
equal probabilities. Then, G would envision twonttrix war games, one corresponding to R
being “weak” and one corresponding to R being faid and assigns probability ¥z that each

game represents the true scenario.

Rs Rw

(XC Bu aC BU
a. X11,Y11 X12,¥Y12 X21,Y21 | X22,¥22
c Oc
Bu X13,Y13 X14,Y14 Bu X23,Y23 | X24,Y24

| have denoted by Rw, the “weak” type of R and lsy is “strong” type. Clearly this description
has to be paired with a similar one that expretts=point of view of R. These two descriptions
can be represented compactly by means of the foifpwable. We can imagine that the games

appearing in the table correspond to the possitdaasios (all the possible combinations of the
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players’ type). Then G is informed of the row whéne true game lies (i.e. G knows its own
type) and R is informed about the column wheretthe game lies (i.e. R knows its own type).

The specification of the players’ beliefs complétes description.

THE WAR GAME WITH INCOMPLETE INFORMATION

Rs Rw

o o
GW c Bu c Bu
Olc X11,Y11 X12,Y12 Oc X21,Y21 | X22,¥22
Bu X13,Y13 X14,Y14 Bu X23,Y23 | X24,Y24
Gs
OLC Bu G'C BU
Olc X31,Y31 X32,¥32 Olc Xa1,Ya1 | Xa2,Ya2

By X33,Y33 X34,Y34 By Xa3,Ya3 | Xa4,Yas
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| have stressed several times that the main digghgg features of civil wars is the asymmetry
in the combatants status, and that this transiateshe fact that unconventional warfare is more
likely to occur in civil wars than in internationatrs. To account for this, we must then make an
assumption expressing that in civil wars there s iacentive for parties to choose
unconventional warfare over conventional warfare: fhe sake of simplicity, | will make this
incentive quite strong and assume that in eachdtrixmwar game, fight unconventionally is a
dominant strategy for each player. In particuldnis timplies that in each bi-matrix game
(considered in isolation) the pair (fight unconvenally, fight unconventionally) is a Nash
Equilibrium. In fact, this assumption is strongban what is needed. For instance, all of the
conclusions of this thesis would go through undke tmilder assumption that fight
unconventionally is a dominant strategy only foraRd that fight unconventionally is a “best
response” for G to R fighting unconventionally. flact, this is the assumption commonly
accepted in the literaturavhen R fights unconventionally G has no choice tbutesort to
unconventional methods of warfare because convaatimilitary tactics are inappropriate to
combat enemy forces who seek to avoid direct cottion®® Further “weakenings” are

possible but only at the price of a more cumbersexrp®sition.

2.2 The Bargaining Game

The second part of the ganf,is a bargaining game. In the formal represematiothe
bargaining game, the players are still G and R, tAedactions available to them consist of the
possible proposals that they can make about theialivof a pie. This represents the worth of the

country’s resources, territory, and other assets exhich G and R dispute. It is possible and
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allowed in the model, that the two parties value pie differently. If they divide the pie in a
manner that is mutually beneficial, then they wifit to bargain, if not they will fight. The
important feature of this bargaining gamas the specification of what happens if the player

fail to agree, that is the specification of theyela’ outside option.

As stated above, each party’s outside optioneg #xpected outcome in the war game.
Since each party has private information aboustitsngth and resolve, this expectation is not
known to the other party. Thus, the bargaining gavaso a game with incomplete information.
In actual situations, a party’s inability to corlgaletermine the other party’s outside option is a
major factor leading to bargaining failure. | wiliscuss these issues in more detail in the next

section.

2.2.1 Reasons for bargaining failure

The central puzzle in the literature on bargairfimgpeace during civil war is why can’t
parties find a division of the pie that is lesstyothan war? In a seminal paper explaining the
rational causes of war, Fearon defined this probdsnthe inefficiency puzzfé.He argued that
there are three sources leading to this outcomeatprinformation, commitment problem, and
issue indivisibility. As | observed above, typigalboth parties in a conflict have private
information about their strength and resolve. Asoasequence, both the war game and the
bargaining game are games with incomplete inforonati have also stated that both acts of war
and bargaining offers can be viewed as signaleahthey convey information about the parties’
capabilities and resolve. A sizable literature toasised both on the implications of the presence

of private information and on the different “infoativeness” of the various actions.
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Private information is discussed in terms of timéormation a party has over its
capabilities and resolve and the benefits it rexeiby withholding or misrepresenting this
information. It is argued that war occurs becaus®rmation is withheld, which creates
uncertainty about each parties capabilities andlvesInformation can also be used to suppress
or exaggerate each party’s capabilities and reswlverder to pursue better settlement deals.
Blainey (1973), Fearon (1995), Wagner (2000), ardeR (2003) argue that there is a consistent
bias in the way parties estimate each other’s deitsption in the bargaining game: they tend to
overestimate their strength and/or resolve and nestienate that of their adversaryThis
results in bargaining proposals that are never allytioeneficial, and leaves war as the only
outcome. A corollary to their claim is that inforiimam acquisition would improve the chance of
peace. How the information is acquired and what lmargleaned from it is an issue of much
debate in the literature. Morrow argues that diapts learn from the outcomes of the negotiation
process® Wagner, on the other hand, believes that war isabtontinuation of the bargaining
process and that parties are more likely to leemfbattlefield outcomes. Like Wagner, Smith
and Stam argue that battlefield outcomes in genemavey more informatior. Filson and
Werner (2002) attribute importance to both battlefioutcomes and what goes on at the

negotiation table.

Another strand of the literature attributes thitufa of negotiations to what is referred to
as the “credible commitment problem”: bargainensnca credibly commit to an agreement over
time for fear of shifts in relative power. Any pot&l change in the distribution of power among
bargainers in the future can lead to bargainintyri@i if a weaker bargainer expects to be the
stronger in the future, the weak needs to pronfisestrong not to exploit it when it becomes the

stronger party in the futur€.Thus, the uncertainty surrounding future relagposver concerns
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impede not only the possibility of designing seifacing agreements but also prospects for

bargainers to commit to any type of agreementwluatild prevent or end war.

It is generally argued, however, that the inapild credibly commit to an agreement is a
feature of situations characterized by the presef@narchy at the international level. In fact,
the credible commitment problem is dramaticallyigaited with the presence of a third party
enforcer. Even in highly unbalanced contests, edtparty can intervene to help enforce the
terms of the agreement by a) verifying and monigrcompliance, b) providing security for
combatants as they transition to civilian life, a)dreducing the incentives to chéaStudies
have also shown that civil wars are more likelyeta in a negotiated settlement if third party

peacekeepers assist in implementing the agreement.

Because of these reasons, the problem of creddstenitment will not be a major issue
in this thesis, which is exclusively concerned wattuations involving a third party enforcer (a
court). | will get back, however, to the problemasédible commitment several times, later in
this chapter (when talking about dynamics in Sectipand when talking about the domestic tort
litigation model. In that context, | will complemeetie findings of Walter, Doyle and Sambanis,
Fearon, Hartzell and Hoodie, and Fortna by obsgréirat under the domestic tort litigation
regime one might obtain the same outcomes but possibly different way° This would
involve a third party that is only a potential emr but that, in fact, does not necessarily

intervene to enforce the agreeméht.
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3. Introducing a court

Thus far, | have been discussing the nature ofwhegbargaining game in civil wars
under anarchy, that is when no agency or supra-gtatity can credibly threaten to punish a
state/party for using force to settle disputes. énthhe state of anarchy, the qualification of
whether or not crimes against humanity are comuahitigring warfare is irrelevant since there is
no court capable of punishing the parties. When dbert enters the picture, however, this
gualification becomes important because such amistitute international crimes and, as such,
are punishable by a court. It is easy to formalize role of a court: it can be seen as a
mechanism that sanctions players in the war gamefor the use of certain actions. For
instance, in the games described above, a courtngamse a cost for playing the action, “fight
by committing international crimes”. Clearly, difést laws and courts would impact the war
game differently, both from a qualitative viewpoartd a quantitative one. They would do so by
sanctioning different actions or by sanctioning sane actions on different measures/scales. |
will come back to this point in Chapter 5. For natws important to stress that a court, no matter

its typeis a mechanism that alters the payoffs achievabgameWw.

Example 1 (continued)

In section2.1.2 we saw an example of a war game with completernmétion, whose
only NE was for both parties to fight unconventilbynan order to highlight the impact a court
might have on the way a war is fought, let us tlohk as a mechanism that imposes a cost of 30

on those parties who decide to fight unconventign@he game in sectio®.1.2now becomes



35

R
Oc Bu
9, 15 5,-5
G Olc
10,0 0, -20
Bu

Now G no longer has a dominant strategy. R stib lBadominant strategy which now is

O (fight conventionally) rather thapu. Hence, the only NE is nowBy, O) that is G fights

unconventionally while R fights conventionally. &g example makes clear, the crucial point is
not that the court changes the players’ payoffs raiiner the fact that the court has the ability of
altering the relative profitability of the varioastions. As such, it has the ability of altering th

outcomes of the game.

In the previous section, | stressed that the wamey and the bargaining game are
interdependent in that the outside option in thrgdiaing game is precisely the parties’ expected
outcome of the war game. Hence, we can concludebthaltering the outcomes in the war
game, a court is going to alter the parties’ o@tgtion in the bargaining game. This leads to
the following observation that will play a crucieble throughout the thesighe ability of
imposing costs on certain actions in the war gawve ultimately translates into the ability of

altering the relative profitability of bargainingith respect to going to war.
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Example 2:

In order to see how the introduction of a courtynadter the relative profitability of
bargaining with respect tgoing to war, let us consider the following exam@eppose that, in
principle, each player may be one of two types,kn@astrong. Suppose also that it is common
knowledge that G is strong (Gs). R is also strdRg) (ut this information is not available to G,
who attributes equal probability to R being eithayak or strong. In a situation of anarchy, the
payoffs from the war game are shown in the tabédsvip where the table on the left corresponds
to the situation where both players are strong,thadable on the right to the situation where G

is strong and R is weak

Rs Rw

ac Bu aC BU
Olc 15,10 0, 25 Oc 30,5 | 10,10
B 25,-10 15,20 B 40,-20 | 35,-10
u u

Thus R knows that the potential conflict is desediby the table on the left, while G is uncertain
as to which of the two descriptions apply. To coetglthis description assume that both parties

agree that the total value of the resources tighy fo seize control of is 40.
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In this situation, f§u, pu) is the only NE in each of the two tables; thpexted value of
going to war for G is %2 x 15 +% x 30 = 22.5, whhe value for R is 20. We then conclude that
at the bargaining table, R will not accept any offelow 20, and that G will not agree to give
any concession higher than 17.5. Hence there idargaining range, bargaining will be

unsuccessful and both parties will decide to godo.

Let us now see how a court may alter this outcalust like we did before, suppose that
a court enters the above picture in the form oé@ak that imposes a cost of 20 on the parties
who choose the actiopu (fight unconventionally). Then, the above dedwip is altered as

follows

Rs Rw

ac Bu aC BU
0. |1510 |0.5 0 | 30,5 10,10
Bu 5,-10 -50 Bu 20,-20 | 15, -30

Now, in the game on the left (considered in isolati; is a dominant strategy for G. It follows

that this game (again considered in isolation)thasunique NEdc, o). Similarly, in the game
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on the right,o. is a dominant strategy for R anak.{ o) is the only NE of the game. From this,

we can conclude that in the game of incompletermédion, the expected value of going to war
for G is %2 x 15+% x 30=22.5 while for R is 10. Nome have a bargaining range: R is willing to

accept any offer above 10, and G is willing to ga@ 17.5.

The example gives us a rough idea of what a caurtdo in terms of altering the probability
of bargaining relative to war. In general givenaart’'s specification, its effectiveness depends
both on the underlying conditions of the conflies (expressed by the players’ payoff in the
game) and on the players’ private information (gsressed by the players’ beliefs in the game
of incomplete information). In Chapter V, in thentext of a richer model, | will show that
different court designs might affect these dimensidifferently. As a consequence, depending

on the situation under study, certain designs nnayegpmore effective than others.

4. Timing and the Dynamic Game

Thus far, | have given a very crude descriptiorihef war/bargaining game. In order to
give a more thorough description, one must begiadinowledging that war/bargaining games
occur over time, that is one must factor in the geral dimension of the war. The most
important consequence associated with this extensithe recognition that, as acknowledged by
Goemans, Wagner, Werner and Filson, Reiter, eweigra be it a negotiation proposal or an act
of war, also plays the role of a signal transmiftetn one player to the other about the player’'s

strength and resolve, its beliefs about its oppbsérength and resolve, éftHence, in the
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dynamic version of the game, one must explicitketthese signals into account as well as the

way players use them to update their beliefs.

Schematically, one can think of the dynamic waghaing game as being described as

follows

Fail |——>| Actof War Fail || Actof War

Negotiate

Negotiate

Success
Success

Figure 2.1
A “big block”

Note that the dynamic war/bargaining game concdgtaansists of the repetition over time of
the “big block,” with the chain coming to an endniégotiations are successful (the case of a
player being “defeated” in the war can be modeke@ auccessful negotiation where the other
player takes it all). Two qualifications are in erdFirst, at the beginning of each “big block,”
the players hold certain beliefs about each othsitength. As noted, these beliefs will be
updated during the negotiation phase as well dewalg acts of war. Thus, in particular, players
will enter each big block with different beliefs #sey update their information. Second, the
value of those parameters that | have been refetaras the underlying structural conditions of
the war change as a consequence of acts of warnagdtiations. Hence, the underlying
structural conditions of the war will be differeffrom one big block to another. In sum, a
complete analysis of the full dynamic game wouldsist in determining what happens in a
generic “big block” and of keeping track of the kimn of the players’ beliefs as well as the

underlying conditions of war.

x
|
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The main goal of the present thesis is to addiesgjtiestion of what is the optimal court
design (in terms of pursuing given objectives,if@tance peace) at a given point in time, that is
given the players’ beliefs and the underlying ctinds of the war. Because of this, | will only
need to focus on analyzing the “big block,” andill do so in Chapter V. One should think of
the contribution of the present thesis as follo@sen an ongoing conflict under consideration,
at a certain point in time, one would gather ddtaua the players’ beliefs and the underlying
costs of war. Then, inputting these data in the ehad Chapter V, one would determine the
optimal court design given these data. Of courseabse of the dynamic aspect of the conflict, it
is possible that a design that is optimal at aagetime would no longer be optimal at another
time/date where the beliefs and the other conditibave changed. The ideas of Chapter V,
however, would still provide the ability of detemmg the new optimal design given the new

data.

5. Dynamics, commitment and “Dynamic Jurisdictions”

In section 2.2.1, we encountered what is knowthasredible commitment problerthat
is the problem that a party would renege on a n&igaot settlement in light of new structural
conditions that are more favorable to it. This iprablem that is inherently dynamic. We can
visualize it by using the “big blocks” of the preus section. Consider two big blocks associated
with different dates,ctand t, with t, > t;. Suppose that, given the structural conditiont, dahe
parties find it profitable to sign a peace agreem@8uappose now that atthese conditions have
changed, not necessarily as a consequence of tibesataken by the players @t For instance,

the conditions might change as a consequence obgiaphic factors or of a shift in the
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international balance of power. It is then possthi in correspondence of the new situation one
or both parties would no longer find the peace @gent profitable. In this case, they would

either sign a new agreement or decide to go to war.

Conceptually, one could fully analyze this typk problem by further enriching the
description of the dynamic game outlined in thevjones section. Essentially, this would be done
as follows. Going from one big block to the nexteaecognizes that the underlying structural
conditions may change not only as a consequencéhefplayers’ actions but also as a
consequence of external factors such as those onedtiabove. In order to keep track of all
these potential changes, one can picture diffdsenblocks, one for each set of possible future
structural conditions. It is possible, and perfgedtl line with the literature discussed in this
chapter, that different players would have différexpectations as to which conditions
(equivalently, which big block) will prevail in thieiture. In this dynamic game, a strategy for a
player is a rule specifying how players behave @sponse to the underlying structural
conditions. Equilibrium strategies would then speciot only the players’ behavior today but
also their future behavior, which depends on thedittons that will realize. In this way, the
notion of equilibrium expresses the property thedspribed strategies are optimal from the
players’ viewpoint not only in today’s situationjtbalso in all possible future situations. Thus,
this takes care of all the dynamic issues includirag of credible commitment. In particular, any
peace agreement drawn up at a given time will ipo@te rules and guidelines on how to deal
with future changes so as to prevent the problencreflible commitment. In game theory
“lingo,” a model of this sort would fall under theeading of stochastic games with incomplete

information. Unfortunately, there are no known gahenethods of solving such games, and it is
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likely that the assumptions necessary to solve aveimple example would be so unrealistic to

make the exercise futile.

In the previous section, | said that the main gdahis thesis is to study and determine
the optimal court design as a function of the ulyiteg structural conditions of war. Essentially
for each possible big block, one would like to deti@e the optimal court. Conceptually, this
study has an immediate extension to the full dyeaseiting. In fact, it allows one to “attach” to
each potential future big block the optimal coumt.this setting, a player, when envisioning
potential future changes in the structural condgjowould know that the court’s design could
change in response to the new conditions, and wiake this into account when deciding its
course of action(s). While | am going to leave tkigension for future research, a few
considerations on its policy implications are intpat, nonetheless. | have already noted that
different structural conditions may lead to differeptimal court designs. This opens up the
possibility that, moving from a date to another tlourt’s design has to change in response to
new conditions. Thus, the extension of this thesieas to a dynamic setting leads us to shift
from an idea obtatic jurisdictionto dynamic jurisdictionwhere the jurisdiction itself adapts in
response to changes in the structural condifidhsvill venture to give a brief example of this

point.

After several years of war between the Ugandaregowent and the rebel group, the
Lord’s Resistance Army (LRA), the Ugandan parliaimgamssed an Amnesty law, which granted
immunity from prosecution to all rebels includingatlers who renounced, abandoned the
rebellion, and surrendered their arms. At firgt Amnesty Act seemed to be effective, the LRA
terror tactics diminished and mainly lower levebets surrendered. A couple years later, the

President of Uganda, Yoweri Museveni, aborted acpful efforts by joining the international
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“anti-terrorist” coalition led by the United Statesxd signed the Anti-Terrorist Act, which
classified several rebel movements as “terroriatg! allowed the government to re-arrest former
rebels who had been pardoned under the Amnesty*Afiis led to a resurgence of violence
against the rebel group and the civilian populatibfith the rebels being classified as terrorists,
the state sovereignty model is fully in place, amecan conclude that the only way (if any) of
restraining the government from committing war @gand crimes against humanity against the
rebels and their civilian support base would bmtmduce a court design based on the principles

of human rights.

In contrast, in Chapter V, | will give an examplbBere a court designed according to the
principles of the domestic tort litigation modeltperforms a human rights court model. By
combining these examples, we can envision situatwmere the idea of a dynamic jurisdiction
might produce court designs that are differentiierént stages of ongoing war, ranging, for
example, from domestic tort litigation oriented retsd(possibly in the early stages of a war) to

human rights oriented models (possibly toward thal stages of war).
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CHAPTER III

Legal and Political Views

In Chapter II, | showed that the introduction ofcaurt in a civil war setting may
substantially alter the parties’ incentives. Intgatar, | showed that, in principle, a court may
alter the relative profitability of bargaining witlespect to going to war. In this and the next
chapters, | am going to dig deeper into the podéntile played by a court in a civil war setting
by exploring different court’s designs. This stuchnstitutes the core of this thesis, and will
come to full fruition in Chapter V. There, | wilhew that different court designs may have a
very different impact on the parties’ incentivesepdnding on the underlying structural
conditions, while a certain design might prove vefiective in leading parties to bargain for
peace another design might prove completely ingffecin this chapter, | begin by reviewing
the political and legal views underlying the vasocourt designs. | look specifically at the
concepts of state sovereignty (SS), human right®)(Hosmopolitan rights (CR), and the
domestic tort litigation (DTL). | do so not only 8ee how these principles lead to differently
designed courts but also to historically tracedhmeergence of international courts as an essential
international mechanism to manage warfare and sedr@lence perpetrated against the civilian
population during civil war. Formally speaking, wall see that different principles lead to
variations in the specific parameters of each cowtlel and hence to different conclusions

regarding the courts’ ability of achieving the goaipeace (see Chapter V).

In Section 1, | present the political and legaws that correspond to the principles of

state sovereignty. | do the same in Sections an@8,4, but from the viewpoints of human rights,
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cosmopolitan rights, and the domestic tort litigati respectively. A theme that unfolds
throughout the chapter is the evolution of the ephoof state sovereignty from a very strict
interpretation, which | classify as pure state sesmty, to a more permissive one, which
contains several elements inspired by the ideasumhan rights and cosmopolitan rights.
Inevitably, this will produce a certain amount ofedap across the various sections. It will be
important, nevertheless, to keep the various polasi separate for the purposes of modeling

them into different legal regimes.

1. State Sovereignty

In this section, | begin by surveying the earlyoeption of sovereignty and its focus on
the internal dynamics between the state and thalaogn on its territory. | then look at how the
discourse of sovereignty shifted from the intenmathe external dimension where the focus is
mainly on state’s freedom from outside interventi@fter observing the existence of an intrinsic
tension between the internal and the external dsmen | show that the concept of state
sovereignty has over time lent itself to a much enpermissive interpretation. Finally, | study
the position of the state vis-a-vis other intermadél subjects such as individuals, international
organizations, and insurgents to determine whidfties will have full legal status, that is the
ability to be vested with rights, powers, and ésifi beyond those which are afforded by the
state. This is important for the purposes of madeh legal regime because it determines not
only who the relevant actors are but also what kiofllegal actions are available to them. For
the purposes of modeling a court design on thesbafsstate sovereignty, we will see that the

state 1) can create or subscribe to institutidtesdin international criminal tribunal to furthes’it
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interests, 2) can solicit an international courtassist the state only, and 3) can determine the

legal status of all other entities, i.e. insurgemdjviduals/citizens under its jurisdiction.

1.1 The Internal and External dimension of State Sovereignty

The concept of sovereignty originates from theamothat states have absolute control
and authority within their territory and domestalipy domain. Early writers on the subject such
as Bodin, Grotius, and Hobbes focused mainly onritexnal dimension of sovereignty, which
encompasses the relationship between the statdarmbpulation within its territory. The state’s
external relations were deemed of secondary coriéathile these writers held that state power
was absolute, they also acknowledged that the 'stgeponderance of power was not
unfettered. The population could call the state ipestion should it abuse its power. Thus, it
was held that individuals were the primary hold&frsovereignty, and would designate the state

as the sovereign power.

The notion of sovereignty included not only theotaore components of territory and
population, but also the notion of justice. The aapt of justice and its compatibility with the
notion of state sovereignty is already studied mot@s. This problem then became prominent
during the French Revolution. As Dacyl puts it,Votutionist claimed that any abuse of state
power in relation to the populace constituted dation of the ‘first social contract’ between the
ruler and the population upon which the very idéasavereignty was built®’ In this sense,
sovereigntyis conceptualized as an internal dynamic: On the band, it focuses on the
authority of the state to maintain control over tegitory and population; on the other hand, it

accounts for the authority that individuals posdeskeep the preponderance of state power in



47

check. In particular, the authority afforded toimnduals legitimates insurgency against abusive

states.

The focus of the debate shifted to the probldéntewitorial sovereignty as the state’s
external relations became of paramount concernsr€raclassifies the external dimension of
sovereignty as the Westphalian state, which waseginalized around two core components:
territory and autonomy. Territoriality means thaate authority is exercised over a defined
geographic space rather than people; while autonoegns that no external actor can exercise

authority within the border of the stdfe.

The notion of the Westphalian state finds its iorig the 1648 Peace of Westphalia, in
which it was agreed that belligerent countries wordfrain from meddling in each other’s
internal affairs after the Thirty Years War. Frohstagreement, the concept of states and the
interactions between them changed significantlyilevh was commonly accepted that states
were different from each other in terms of size aagabilities, the Treaty emphasized that this
did not render stronger states the right to interfa the internal affairs of smaller and weaker
states. As a consequence of this view two mainciplies emerged, which were to guide the

relations between states: fhenciple of non-interferencand theprinciple of state equality

The principle of non-interference has been uplelseveral legal instruments from the
French Constitution of 1793 to the 1823 Monroe [boet where the United States declared not
to intervene in European affairs and requested Busbpeans refrain from intervening in the
Western Hemisphef@.In the 19 century, South American states were strong propisna the
principle of non-intervention following their indepdence from European colonization. African

and Asian states followed suit in the 1960s and wlsn they too gained independence from
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colonization. After WWII, states vowed to adheretite principle of non-intervention through
the United Nations (UN) Charter Article 2 (7) exteghen there were threats to peace and

security’®

While upheld in theory, the principle of non-ineménce has been severely
“compromised” in practice. Examples abound of urildwnterference of one sovereign state in
another sovereign states internal affairs. Casg@l) attributes such interference to states’
pursuit of their national interests. Prior to 194%tes did not adhere to the principle of non-
intervention especially when their interests oveerthis rule. It was commonly accepted that if a
state’s interests were paramount then it couldlleg#ervene in another state’s affairs by force
or the threat to use force in the external andrieteaffairs of another stafé. Such violations
were also prevalent during the period of the Coldr\and particularly poignant during state
independence from colonization. Several countriesing out of independence experienced
civil strife where insurgent groups were being gatie backed by foreign governments
(communist and democratic alike) promulgating tie#ological views. Moreover, these foreign
states would typically make claims to the princigé non-interference and the domestic
jurisdiction clause to shield themselves from exdéscrutiny of human rights abuses committed

within their territory.

1.2 Tensions between the internal and external dimensions of state
sovereignty

After the breakdown of communism and the end & @old War, matters of state

sovereignty became murky due to the internationalraunity’s attempt to make it legal, under
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certain circumstances, to interfere in the intemalters of a state. In this phase, it became of
paramount importance to determine who could cadl question a state’s unjust actions against
its population. For many scholamho is attributed this rights the main factor in determining
the degree of sovereignty of a state. Accordinipéoearly view, international law regulated only
state to state relations and had no authority om hostate dealt with its own citizens. This
situation started to change after the Second Wwidd with the emergence of the human rights
movement, following the trials of Nuremberg and JokAt first, the practical effect of these
transformations was somewhat limited due to thegyguolitics of the Cold War (see below).
But, as the Cold War came to an end, dramatic awrigok place with the institution of
Nuremberg-inspired international war crimes tridgr@ming to combat and prosecute human

rights atrocities in war torn countries.

Consequently, these developments have been aco@dpay a monumental change in
the theorization on the notion of state sovereigiiye human rights movement blurred the
distinction between the internal and external disi@m of state sovereignty, for the state no
longer had sole authority over its citizens. Thitharity now was assumed by the community of
states, who could take measures to legitimatelgrene in the internal matters of a state. In
other words, how a state treated its individualgsrterritory became a matter of international

concern, and international measures could be takprotect these individual$.

Krasner (1999) points out that this depletion loé toncept of state sovereignty had
historically already taken place in at least twheotcircumstances: the abolition of slavery and
the protection of minority rights. Great Britainilaterally abolished slavery in several states and
the League of Nations required states to upholds lawith regard to the fair treatment of

minorities within a state’s territory in order toedbome a member. Krasner explains that
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“compromising Westphalian sovereignty” or ratheolating states autonomy, is and has been
the norm in international relations, and in som&esasuch compromises has led to more peaceful
and stable outcomé3. In a more restrictive form, that is, when thesaithreat to international
peace and security, the UN Charter upholds a girbidief that is enshrined in Chapter VII
provision, which permits the abrogation of the pihe of non-intervention. The interpretation
of what constitutes a threat to peace and seduagyexpanded to include human rights atrocities,

namely how a government mistreats its’ own citizens

It is to be stressed that these theoretical agdl lehanges have recently found concrete
applications. With the rise of internal armed cmtftoupled with the violence towards civilians
during these conflicts, the international commurtilgs employed Chapter VII provision in
several circumstances. For the first time since Nlmeemberg Trials and the creation of the
United Nations, the United Nations Security Courwls labelled human rights atrocities in
countries like Bosnia and Rwanda as threats to epeax security, and has allowed the
community of states to intervene either throughtamy force (Bosnia) or through international
judicial institutions (i.e. International Crimin@kibunals for Yugoslavia and Rwanda, ICTY and

ICTR respectivelyy*

1.3 Legal Status of States

Since states are no longer the sole arbiter of twowope with their own internal, and to
some extent, external problems, it can be contetludstates are no longer sovereign. Closer
inspection of the relation between states and thercentities recognized in the international

system reveals, on the contrary, that the notiosowEreignty is far from being obsolete. In fact,
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states still remain the primary players in thernéional system. For instance, with regard to the
relations between the state and other internatisabjects such as insurgents, individuals, and
international organizations, we see that statesoahy states posse$dll legal capacity,.e. the
ability to be vested with rights, powers, and obligns’> All other international subjects possess
limited legal capacityAll the more, these subjects are also limitetheir capacity to act; unlike
states, they cannot put into effect their rightd powers in judicial and other proceedings or to
enforce their righté® In short, states are the only actors that caruictreate, and decide upon
the fate of other international subjects—this isgmely how states exercise their sovereign right.
The remainder of the section will describe in mibegail the current (legal) status of the relations

between states and other international subjects.
1.3.1 States in relation to Insurgents

Insurgents come into being through their oppasiaod subsequent struggle against the
state to which they belong. Because of their teartsnature, they either become the state or are
defeated, and therefore, have limited legal capdtiffo become an international subject,
insurgents should have effective control over #reitbry, and civil commotion should reach a
certain degree of intensity and durati8nt is the state that decides whether or not thevab
requirements are met. According to Cassese, “thte sigainst which the insurgents are fighting
grants them the recognition of belligerency, tlmtadmits that the conflict under way is an
international armed conflict, or else third States so recogitisthen rebels are automatically
upgraded to international subjects entitled tatfal rights and obligations deriving frojus in
bello”.” Cassese observes that “[S]tates are loath to granht recognition, as is shown by the
fact that it has very seldom been givh'Thus, rebels’ status is contingent on the state’s

appraisal of the situation. The principle of stsw@ereignty, again the ability for a state to decid
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how it will deal with its internal and external ptlems, is upheld by the state’s sovereign right to
determine the legal status of insurgents---they eflmer be common criminals or combatants.
Third states can recognize rebels as internatisuljlects, but such recognition does not mean
that they can provide assistance to rebels. Unaitomary law, third states are duty bound from
supplying assistance to rebels. They can engageahng with them, i.e. negotiate with them

over the protection of third states nationals doelderritory, help broker peace between the
insurgent group and governments and even “...enteragreements with those States that are
willing to establish rapport with theni” or provide humanitarian assistance, but only ® th

extent that they are not assisting them to gastegjic military advantages. States, on the other
hand, can receive assistance of any kind from thiades, “including the dispatch of armed

forces for wiping out the rebel&.(For more on the legal status of rebels see Sedt®below).

1.3.2 States in relation to International Organizaibns

International organizations depend on stateshi@r treation and execution. For the most
part, they are instruments created by states teuputheir mutual interests; international
organizations cease to exist once states decidelotoaway with them. When creating
international organizations, states agree to dedegame of their authority to external forces.
States might want to do so either in the hopesdieh a move will assist them in pursuing some
of their goals or because they might want to ‘tieit hands”. Hathaway points at the creation of
the United Nations and international human rightganizations as examples of these two types
of motivations. In the first case, a state agreeadhere to the United Nations’ main provision
purporting the principle of non-intervention inugt for the United Nations collective protection
should the state’s security be compromised. In gheond case, a state adheres to those

organizations to prevent itself from violating thghts of its nationals and/or other individuals.
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Whatever the motivation for adhering to internaéibarganizations, it must be stressed that any
kind of intervention from international organizat®in a state’s affairs is contingent upan
priori acceptance by the stdfe.As Waltz puts it, “to say a state is sovereigeans that it
decides for itself how it will cope with its inteahand external problems, including whether or
not to seek assistance from others and in doing $mit its freedom by making commitments
to them. States develop their own strategies, dhait own courses, make their own decisions
about how to meet whatever needs they experientevaatever desires they develd§"Thus,
external intervention of any sort is seen as itlagte. International law and its core principles
of sovereign equality, territorial integrity, nontérvention and domestic jurisdiction dictate that
since states are the principal actors in the iatéwnal scene, they are the only official entitgtth

can petition an international body to intervendésnnternal affairs.

1.3.3 States in relation to Individuals

Traditionally, individuals were under the exclusieontrol of the state. As we have seen,
this is no longer the case: individuals now possetesnational legal status (see Section 3 on
cosmopolitan rights below). This means that indraid not only have rights and obligations at
the international level, but also that internationges do not have to go through the medium of
national legal systems but reach individuals diyettIn fact, as a consequence of an ongoing
trend in customary international law, the curresiation between states and individuals is rather
complex. On the one hand, states are responsibleriftging individual perpetrators of crimes
against humanity, genocide, aggression, and temotb account either in national courts or
international criminal tribunal$®0On the other hand, being recognized as interndtmutgects,
individuals have the right to call states into agtofor violations of these values as well. The

relation, however, displays a certain asymmetryfdct, while individuals have the right to
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petition international bodies regardless of wheth&s right is authorized by national legislation,
this right is subject to limitations. Individualslg have the right to initiate proceedings agaast
state before an international body (i.e. the I#tarerican Commission on Human Rights and the
European Court of Human Rights), and they are Hotvad to participate in the international
proceedingd’ Ultimately, the state still maintains the sovenreiight to decide how to deal with

problems vis-a-vis an individual on its territoggardless of the international body’s ruling.

In sum, the idea of state sovereignty has evolvexh fa very strict interpretation, whereby
the principle of non-intervention was upheld to westhat it was the states’ prerogative to
decide how to govern their territory and citizenghaut outside interference, to a more
permissive stance, whereby external entities couketfere in the domestic affairs of the state.
The crucial feature, however, is that this can leappnly if the state consents to such
interference In other words, only the state can request detsiterference and if any other
entity does so, it is because the state has allavwedlo so. Thus for the purposes of modeling a
court based on the principle state sovereigntydergve the following from this section: 1) only
the state can request outside interference sudmnasternational criminal tribunal, in other
words the court cannot automatically intervene wauthstate consent, 2) even if the state solicits
the court, it does not have to adhere to courtstmas if it is not aligned with the states’
interests, and 3) no other entity be it individuadhin the state and/or insurgents can call the

court.
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2. Human Rights

Scholars in the human rights camp call for straedhat serve the interest of global
justice; certain crimes cannot go unpunished becthey are so heinous that they affect not just
the victims but society as a whdfeSpecifically, crimes against humanity by definitiare of
universal concern, thus holding perpetrators acail® becomes an international responsibility.
The strategy they deem necessary to deal with &eafous crimes are international courts
inspired by principles of universalized rule of ldaat can be imposed on any state whenever

such laws are violated.

In this section, I’'m going to explore the notionarimes against humanity and how it has
emerged and developed overtime. This notion istofost significance because it has single
handedly challenged the principle of state sovetgigCrimes against humanity along with acts
that violate international humanitarian laws arewnthe basis for individual criminal
responsibility. In other words, states are dutyrzbto respect the rights of their citizens and are
no longer shielded by sovereignty if these rightsiafringed upon or denied. The international
community can derogate from the principle of noteiference to protect the rights of
individuals within a sovereign state and indict,pieghend, and prosecute any individual

including heads of states for violating such rights

2.1 Crimes against humanity vs. state sovereignty: A brief historical
summary
Certain rights are attributed to every individuabooups of individuals and, by their very

nature, are more fundamental than other rightss Thithe defining viewpoint of the idea of
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crimes against humanity. While everyone would pbiypagree with this definition, it is too
vague to be of any use. The matter becomes slipg®igsoon as we try to be more precise. To
begin, cimes against humanitpneans anything atrocious committed on a largee§talpon
reflection, this leaves us with more questions thaswers. For instance, the word “crime”
implies reference to a law (actual, moral, etcyt Wwhat is this “law”? And if any such law
exists, does it codify the meaning of “atrociousida“large scale”? And, even more
fundamentally, who codifies such a law and who ede it? It almost goes without saying that
unless we take a strong ideological position, wk mave to look for complex and manifold
answers. | will begin by re-tracing the historickvelopment, and will focus mainly on the
creation of the Nuremberg Tribunal, as most of phieciples inspiring today’s courts have

emerged from the reflections generated by the Nbezghexperience.

At an abstract level, the most fundamental issube compatibility of the idea of crimes
against humanity with that state sovereignty. Both the idea of crimes agdinstanity and of
state sovereignty, rather than being abstractlinddf have dramatically changed over time. In
the traditional view, state sovereignty is undesdtas “absolute” within the “bounds provided
by international laws,” which suggest crimes agamsmanity matter only in that they find an
explicit recognition in international laws, and wnthose actions that violate existing
international laws are to be prosecuted by thematéonal communityr{ullun crimen sine lege,
nulla poena sine lege)To illustrate, the 1907 Hague Convention preamtielified the
customary law of armed conflict, and marks thet f{fficial) appearance of the concept of
crimes against humanity. After the First World Wihe Allies, in connection with the Treaty of
Versailles, established a commission to investigede crimes that relied on the 1907 Hague

Convention as the applicable law. The Russian Borgiinister, Serfie Sazonov, coined the term
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crimes against humanity, in reference to the Tlrkificials who committed crimes against the
laws of humanity for killing Armenian nationals aresidents during WWA? Several countries,
including the United States and Japan, opposeddie of crimes against humanity on the
ground that the violations were moral and did negard positive international law. Their
opposition hindered the international prosecutgratcess of Turks and other war criminals after

WWI.

The situation is somewhat reversed in the pefitidwing the Second World War. In
this instance, the occurrence of certain crimesgrplicitly recognized by international law, led
to the enlargement of the definition of crimes agahumanity. With the courts of Nuremberg
and Tokyo, crimes against humanity are explicitgcagnized as a matter of international
positive law; a list of crimes against humanitygisen, and most notably, a principle of retro-
activity is implicitly adopted. According to Oreitther, the first two categories of crimes
outlined in Nuremberg, crimes against peace and asiares, did not challenge international
law’s “bedrock principle of state sovereignty” ihetway that crimes against humanity tid.
Crimes against peace and war crimes concernedefinittbn, relations between states. Crimes
against humanity, instead included atrocities cottethiby Nazis against Germans-specifically
German Jews, who would not be covered by humaaitgtotections of the laws of war. That is,
crimes against humanity included conduct of Gernayasnst other Germans in Germany-which

was an innovation in international law.

Prior to WWII, how a government treated its ownzeihs was a matter of sovereign
prerogative and not the business of other statethi$ sense, crimes against humanity was a
profound rupture of international laws deferencsttde sovereignty, and the justification for this

encroachment on state sovereignty was based onl ngooands. King attributes these
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developments to Chief Justice Jackson, the Chiefgmutor of the Nuremberg tridfsJackson
recognized that if international peace and secuwsgye to be the new world order, national
sovereignty had to be limited by holding accourgatdp government officials for criminal
behavior. The Allies, however, gave the Nuremberguhal jurisdiction to punish crimes
against humanity only when they were committed emrnection to war crimes. Orentlicher
states, “The nexus requirement provided the priaclpgal rationalization for what would
otherwise be an extreme assault on the citadabté sovereignty®® As we shall see, however,
this nexus no longer exists as crimes against hitynare no longer a subsidiary or an accessory

for war crimes.

Summarily, the necessity of prosecuting certaimes led to the international
prosecutorial process at Nuremberg and Tokyo, wbenees against humanity was deemed as
part ofjus cogenswhich constitute a non-derogable rule of intaora! law. The implication is
that perpetrators are subject to universal jurigghic All states have the duty to prosecute,
extradite, and assist each other to secure evidamgarosecute. As Orentlicher observes,
“Correctly understood, the emphasis on permissiviermational jurisdiction signifies the
strength of international laws insistence that esnagainst humanity must be punished and that
this principle is so important that it justifies eaxception to the bedrock principle of internationa
laws respect for national sovereign§}”.Later, this would be the inspiring principle for
subsequent statutes creating ad hoc tribunalshigdCTY, the International Criminal Tribunal

for Rwanda (ICTR) and the permanent Internatiomrah®al Court (ICC)*
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2.2 The Idea of Universal Jurisdiction: The International Community as a
Guardian of Human Rights

In King's view, Chief Justice Jackson’s approachwar crimes and crimes against
humanity was an implicit endorsement of universaisgiction: international or national courts
in any country have the jurisdiction to try casésggenocide and/or crimes against humanity,
irrespective of where the accused is from or whbheecrimes were committed. The idea has
become operative with the institution of the ICTiYdahe ICTR that were imposed on the states
of the former Yugoslavia and Rwanda to bring thamest responsible for committing
international crimes to justice. These tribunalgehautomatic jurisdiction to prosecute violations

of international humanitarian and human rights lafvs

According to Henkin, the recognition by the Nurerdp Charter of “crimes against
humanity” as a violation of international law wasetinspiring principle of the international
human rights movemenf. The international human rights movement heralded donviction
that how human beings are treated anywhere conegergone everywhere. This movement not
only prompted the incorporation of human rights iamdomestic jurisdiction but also sparked
transnational acceptance of human rights by thedbration of these rights in declarations and
covenants such as the Universal Declaration for &unghts, and the International Convention
for Civil and Political Rights, to name a féThe universalization of the ideology of human
rights has made it applicable to all human beingsall political societies, while the
internationalization of human rights has providee tondition of human rights in every society
as a subject of international political concernd aad to the gradual growth of international
human rights law. States are now obligated to @sped to ensure human rights of persons

subject to their jurisdiction. In Henkin’s view “gerally, human rights are no longer within a
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states’ domestic jurisdiction. That which is gowetroy international law or agreement is ipso
facto and by definition a matter of internationancern, not a matter of state’s domestic

jurisdiction.”®

In sum, the notion of crimes against humanity retegorically ruptured the sanctity of
the sovereign state. Now, how a state treats its @tizens has become a matter of international
concern rather than just a matter between the statk its citizens. To justify such an
encroachment on a sovereign state’s internal affairimes against humanity could only be
punished if committed in times of warfare. As thertan rights movement gained momentum,
this nexus requirement began to lose its weighmes against humanity are now punishable
without any reference to the circumstances unddctwthey were committetf® Sovereignty
could no longer justify state impregnability, aisistate officials are duty bound to 1) refrain
from committing crimes against humanity, 2) prosectiolations of such crimes and 3) submit

to the international community’s authority in theeat that the state fails to prosecute violators.

As a consequence of this monumental change iovbgll status of the sovereign state,
individuals are now international subjects undeenmational law. This implies two things: 1)
individuals are no longer mere subjects of a staky are now directly affected by international
law which means that they have duties and obligatito uphold international laws; 2)
individuals now have recourse to the internatioc@nmunity should the state or any other
individual(s) infringe upon their rights. When mdidg a court on the basis of human rights
principles, we will see that there is a duty togaaute when the state has violated the human
rights of its citizens or individuals within itsrtéory, and as such an external entity such as an
international criminal tribunal can automaticallytervene to protect the rights of individuals

within a sovereign state.
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2.3 Cosmopolitan Rights

Another strand of the principle of human rightsesmopolitan rights. While the concept
of cosmopolitan rights is still based on the pgtes of human rights, the discourse on
cosmopolitan rights shifts the focus from the sgatkity to protect citizens/individual human
rights on their territories to the individuals’ g and duties as citizens of a global community.
Global cosmopolitan law rests on the idea that sagety resides with the individuals as well as
states: if a government fails to protect the righftgs citizens by engaging in widespread killing,
then others have an obligation to intervéMeAccording to Donnelly, individuals in this model
are seen as members of a single global politicalnconity (cosmopolis) rather than as citizens
of a staté®® Since individuals are now legal subjects with famental rights under international
law, then any individual, whether or not it is artgan the conflict or an individual from the
country where the war is taking place, can reqeetgrnal intervention® The doctrine is that a
violation of rights anywhere is a violation of righeverywhere and, therefore, must be
prosecuted. In this section, we are going to satttie idea of cosmopolitan rights has led to a
further weakening of the concept of state sovetgigo the point of calling for a re-

conceptualization of the idea of state sovereigssif.

2.3.1 Organizing Principle of the International Sysem: Re-conceptualizing or Eradicating

the concept of State Sovereignty?

With the end of the Cold War, the threat to statesival now mostly comes from within
(non-state actors/insurgency) rather than from idetst (other states). As a result, modern
international law no longer perceives the violatafrsovereignty by outside forces only but also

by “indigenous forces*** Reisman argues that in modern armed conflicts iat an outsider
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who violates the sovereignty of a state but a “hagravn specialist” who seizes and wields

authority of the government against the will of freople’®

Hence, international law has shifted
its focus from regulating the behavior of statesdouring the rights of individuals within states

in times of peace and war.

The prevalence of internal conflicts has beercttalyst for this shift and has become the
new security issue. Moreover, civilians have becomereasingly vulnerable in internal
conflicts. States and sometimes insurgents deliblgréarget civilians as part of their strategic
military calculations during civil wars. In a reporssued in 2001 by the International
Commission on Intervention and State SovereignGiS8) entitled “The Responsibility to
Protect”, the Commission correctly located the rdilea. The report states that the UN has to
deal with how to reconcile foundational principleé member states sovereignty and the
accompanying primary mandate to maintain peace saoedrity with the equally compelling
mission to protect the interests and welfare ofgpeavithin states. The Commission advises the
UN to re-conceptualize sovereignty from sovereigrdg “control” to sovereignty as
“responsibility” and argues that this is not a #fan or dilution of state sovereignty but merely a
re-characterization of the concept. This leadstortbe following question: who is authorized to

determine what the state is responsible for anchvitheas failed to uphold its responsibilities?

The Commission refers to the UN Charter Article @hich upholds the principle of state
sovereignty and defines internal sovereignty ag ‘thpacity to make authoritative decisions
with regard to the people and resources withinténgtory of the state...[and] the authority is
constrained and regulated internally by constitalopower sharing arrangement8®. Even
though the Commission acknowledges that internatidaw upholds the principle of state

sovereignty, it appears to suggest that this aityhbe shifted to external actors like the United
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Nations Security Counct’’ It explicitly suggests that national authoritee responsible to the
citizens and to the international community throtigh United Nations. By shifting the authority
away from the state it is not necessarily making #tate responsible as it suggests but
accountable for any infractions of the laws proterthe safety and lives of state nationals.
Properly understood, state responsibility meangistpiauthority to new legal subjects such as
international organizations, human rights agenayd andividuals. Contrary to what the
Commission claims, this is a transfer of state szigaty for now sovereignty no longer resides

solely in the state but in international organiaasi and individuals alik&®
2.3.2 The Case for Individual Sovereignty: From legl obligation to legal recourse

According to Reisman , there is a “new constiithuman rights based conception of
popular sovereignty*®® International criminal law crystallizes on populaovereignty by
shifting liability away from a state that does aong to another state to placing liability of
wrongdoing at the personal level. This marks thedition from individuals being seen as mere
subjects of a state to the recognition of individuas actual “entities” of international law. As

legal entities, individuals are not only afforde@yhts” but also given “obligations.”

Individuals are obligated to comply with some bk tmost fundamental values of
international law; should there be a breach of @heslues, individuals could then be held
accountable. Cassese claims that in recent tinmesrdoer of international rules have come into
being that directly impose obligations upon induats and that generally these rules crystallize
in the area of armed conflict (crimes against hutgagenocide, aggression, terrorism) and also
peacetime. This is so whether the national legslesy within which individuals live contains

similar or the same obligations. The Nuremberg @hawvas the catalyst behind this chame.
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Now international human rights covenants and tesatiold that state officials or private
individuals who are in breach of international anal law during armed conflict or peacetime
are criminally liable and can be brought to tri@fdre the courts of any country (that has
universal jurisdiction) as well as before internasil criminal tribunal (if such tribunals have

jurisdiction)***

The immediate question is who can enforce thefigaiions? The traditional view holds
that only states are entitled to bring violatorssoth obligations to trial either before national
courts or international criminal tribunals. The read view holds that individuals can enforce
these obligations by way of treaty provisions ofrfam rights that confer rights to individuals.
Treaty provisions confer the right to petition m&tional bodies on individuals regardless of
whether or not they are authorized by the natiomgllementing legislation of those treaties.
According to Cassese, “this right is granted toiviisiials directly by international rulesand
exists whatever the content of national legisldtdte Cassese outlines some limitations to this
particular right: (1) individuals are given onlypmocedural right which means that they can
initiate international proceeding before an intéioraal body only to determine whether the state
in question violated the treaty to the detrimenthaf individuals; (2) this right is only granted by
treaties illustratively in the following human rightreaties: the Optional Protocol to the United
Nations Covenant on Civil and Political Rights &66, the Convention on the Elimination of
Racial Discrimination of 1965 (Article 14), and regal treaties such as the European
Convention on Human Rights, the Inter-American Garmilon on Human Rights (Article 44)
1969. The Inter-American Convention on Human Rigjments “any person or group of persons
or any non-governmental entity legally recognizedone or more member States” of the

Organization of American States (OAS) the rightadge with the Inter-American Commission
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on Human Rights petitions containing denunciatiars complaints of violations of the
Convention by a State party to i (3) Another limitation is that states must congentlauses
in these treaties that make them accountable twithels'** While some states may refuse to
consent to clauses allowing their nationals todtimem to account, this limitation is mitigated
by the principles of universal jurisdiction and itan inviolability that guide the cosmopolitan
human rights environment and allows other statadjviduals i.e. the Prosecutor of the
International Criminal Court, non-governmental gngations, international organizations, and
national judiciaries to call on international balien behalf of nationals who are legally

constrained from doing so.

Thus, under current law, individuals have beemigth legal rights that can bypass
national legal systems and operate at the intenmaitievel. The strength of international human
rights norms has created new international bodiésagents such as international organizations,
civil society groups, non-governmental organizagiomho use international human rights norms
and instruments as a point of reference from whiohjudge state condutt® These
advancements have empowered individuals, for n@y tlave recourse to these new agents and
the legal status to petition international bodsnterfere when violations of human rights and

humanitarian laws occur.

In sum, with the prevalence of civil wars alongtwthe rise in the level and number of
atrocities committed against civilians in such wadtse idea of state sovereignty has been
redefined. This was a necessary step to regulaectimduct of war within states. Now,
international law imposes obligations not only dates but also on individuals within states.
Individuals also have rights under internationaV kand one such right is the ability to petition

international bodies to intervene when states, tberoactors for that matter, violate human
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rights. The implication derived from this view ikat any individual from any country and
irrespective of where the atrocities take place patition an international body to intervene on
behalf of victims and prosecute perpetrators withwecessarily securing states’ consent. Thus
from this viewpoint we can automatically assumet tiaybody, or any “entity” can directly
intervene in the internal affairs of a state. Tikisery much in line with the implications drawn
from the human rights perspective. For the purposesnodeling a court based on the
cosmopolitan rights, we derive from the above asialyl) individuals have legal status and can
petition an outside entity, such as an internatienaninal tribunal, to act on its behalf against
the state should the state infringe on their rightsd 2) everybody, including civilians and
individuals not directly involved in a war can c#ike court to intervene. In fact, when we get to
modeling the various views, it will be conveniemthhodel simultaneously the human rights view
and the cosmopolitan view since in both cases,teaan, in effect, automatically intervene

upon grave violations of the law.

3. Domestic Tort Litigation

The principles behind the domestic tort litigatiomocedure are very different from those
seen above. In this section, after highlighting tdperational features of the domestic tort
litigation procedure, | will consider why this pexture might be a more efficient and viable
option to deal with the international managementiofl wars. | will also briefly discuss the
differences between international armed conflictl amon-international armed conflict (civil
wars), which is necessary to reify the distinctess of civil wars. As we shall see, the issue of

the rights and obligations of non-state actorgarticular insurgents, is of special importance in
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the context of civil wars. | will observe that affieetive transposition of the domestic tort model
to the international management of civil wars dedsathat insurgents should have the same
rights as states to petition international coulrisfact, this is a pre-condition for any type of

bargaining to take place between insurgents andrgowents.

3.1 Domestic tort litigation procedure: international management of civil
wars

When the international community was called uporhandle the war in the former
Yugoslavia (which | will classify as a civil war thi international dimensions), international
lawyer Anthony D’Amato pointed at the potential adtages of applying the domestic tort
litigation model. His main contention was that leedwould not have an incentive to bargain for
peace with prosecutions pending. He proposed theedtic tort litigation model, which is based
on the notion that “exact justice” can be attaim@dong individuals in conflicting situations
without necessarily involving a court. In esserfeitiea is that an international criminal tribunal

would prosecute perpetrators only if they fail gpeeinter se and abstain from any intervention

otherwise.

In the context of civil wars, it is precisely tharties’ ability of reaching a settlement that
makes this model suitable for pursuing the goah adurable peace. Two aspects of this model
deserve special attention. Firstly, for this pragedto work in the international management of
civil wars, states and more importantly non-staters (specifically, insurgents) need to be able
to petition international courts to intervene. Toanstitutes a big departure from the strict state

sovereignty interpretation because subjects othen the state proper are granted state-like
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status (see section 35¥.In conformity with the domestic tort litigation gedure proper, this
model, however, is also quite different from thenaun rights/cosmopolitan model because the
court cannot intervene if not requested. Secontiig, prosecutorial power attributed to the
international tribunal (that is, the actual progedal ability of the court) is a factor of utmost
importance, which ultimately will determine the ocoine of the bargaining between the parties.
In fact, it is precisely the potential threat obgecution that would be used by the parties as a
“chip” at the bargaining table. | will consider teecond aspect of this model in greater detail in

Chapter IV and V.

3.2 The Domestic Tort Litigation Procedure Proper

D’Amato transposes the procedure of out of coettlements of civil disputes in the
particular area of personal injury litigation toetimternational management of civil wars. He
observes some similarities in the underlying caodd of these two situations. First, in civil law
cases as in civil wars there is usually an injysady that can claim redress for injuries caused
by another person. Second, at some level, negwimtiave to take place in order to settle the
dispute. The legal rules which redress claims fnages by accident victims are found in the
law of negligence, which is based on the legalqypie that, “where an injury has been caused
by the negligent behavior of another person thereg plaintiff may bring an action for
‘damages’ against that third part*”. Thus, the general idea is that of creating arirenment
which would lead opposing parties to bargain. D’Amboks specifically at the domestic tort
litigation procedure and at the law of negligence duidance to create such an environment in

the context of international management of civitsva
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The most salient feature of the formal rules ef ldw of negligence is that a court cannot
directly intervene unless solicited by one of tlagtipes involved. This particular feature provides
the structure for negotiations because it is utierthreat of court proceedings that settlements
are ultimately concluded; without the threat of ggedings there is little to no incentives for
complicit parties to respond to claims of damag@€ases are settled by means of compromise
rather than adjudication because the interestsotf parties are best served by avoiding the
court. Genn argues that the act of compromise isfcient solution to the stark difficulties,
uncertainties and cost of protracted court procegdin domestic litigation'® If one deems
valid this point of view, then one should have mouble considering the extension of the
practice of compromise to the international managenof civil wars. For those “difficulties,
uncertainties and cost of protracted court procegdiare highly accentuated in the context of

civil conflicts.

Unlike criminal justice, there is no element ofirfanal) ‘punishment’ for negligent
parties in the award of damages. The law of neglige however, covers concerns other than
restitution to plaintiffs. Genn again argues thathbdeterrence and retribution are considered to
be important and legitimate functions of the lawnefgligencé® This is especially clear in
D’Amato’s analysis, which takes into account th&einational interest of deterring future war

criminals when arguing for the use of proceduresedan the law of negligence.

D’Amato observes that these principles have alrdsgEn used in criminal matters. In
ancient Roman law, the patricians could avoid gunint for the delicts they committed by
paying full compensation to the victims of theimoes or the victims’ heirs. The system’s logic
is that, since patricians had sufficient assetset@ble to pay full compensation, the prospect of

losing their asset would be sufficient to determthom committing crimes. In a domestic
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setting, the shortcomings of this two-track systame evident as one would imprison the
impecunious criminals while allowing wealthy oneshuy their way out of jait?* But, as
D’Amato explained, these shortcomings are likelgigappear when these principles are applied
to the international management of civil wars.Hade settings, typically all parties to the peace
negotiations have assets that the other side dedihes, these assets constitute valuable
bargaining chips. Furthermore, as long as poteptialshment is commensurate to the gravity of
the crimes committed, more culpable parties wowdeha greater incentive to avoid the court
and would therefore make more concessions. In Dtamavords “political and military leaders

in future wars would thus be subject to a doubledded uncertainty...” possible court
proceedings, or loss of valued assétsEither way military and political leaders should b

deterred from causing injury for fear of future awdrable ramifications.

It is clear that the effective transposition of thomestic tort litigation principles to civil
wars requires that the same rights would be affbtdeall warring parties. Thus, in particular,
from the viewpoint of the law both states and igemt groups should have the same rights. Yet,
the situation is quite different under the curregfal system where several rights are afforded to
states but not to insurgents. The remainder of gbiion is devoted to examining the current

state of affairs.

3.3 The traditional distinction between International armed conflict and
Non-international armed conflict (civil wars)

A distinction of fundamental importance is thatvieen international armed conflict and

internal armed conflict (see also Chapter 1IV). Sasaexplains that such a distinction exists
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because states have historically accepted theatialits to rules that regulate the conduct of war
and the treatment of victims, especially non-corabe, when a conflict is between statéOn

the contrary, states have been reluctant to cesate@dhere to laws governing the conduct of war
in the non-international armed conflict cont&t.In fact, non-international armed conflict is
governed by Common Article 3 to the 1949 Genevav€ntions and the Additional Protocol Il

to the Convention, which provide only minimal stards of norms that are applicable to armed
conflict not of an international nature. Accorditg Additional Protocol 11, non-international
armed conflict (= civil wars) are armed conflickat take place between a state’s armed forces
and non-state armed forces, “which under respamsibmmand, exercise such control over a
part of its territory as to enable them to carry swstained and concerted military operations and

to implement this Protocol” (Article I).

A more recent definition of civil wars appearstie Rome Statute which stipulates that
they are “armed conflicts that take place in thattey of a state when there is protracted armed
conflict between government authorities and orgashiarmed groups or both such groups”
Article 8(2)(f). Schabas notes that the existenteomanized non-state armed groups are
essential to the definition of internal armed cimnfi”> Common Article 3 does not impose this
requirement but Additional Protocol Il to the Geag®onventions and the Rome Statute apply
only when non-state actors with a certain levebafanizational capacity exist® Additional
Protocol Il actually calls for the existence ofafécto state, in that the control of the territbyy
non-state groups must be state-like (yet, recagmitdy either other states or international
organization is not required}’ The definition also hinges on the level of intepsdf the
conflict, which must reach a certain threshold befthese provisions apply. In fact, this

threshold is extremely high which, incidentally,ghi be one of the many reasons why civil wars
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tend to be extremely violent at the onset (bec#usenly after committing a significant amount

of atrocities that combatants would have accegg#éonational instruments).

Schabas argues that the significance of the digtim between international and internal
armed conflict resides in the punishment of sudk as international crimé&® An implication
of the view that Common Article 3 is the only praiain that addresses internal armed conflict is
that the grave breach system does not apply. Tihid|ows thatinternational crimes do not
exist in internal armed confli@nd this provides the grounds for states to mairtkeat rebels are

mere criminals and should be governed by ordingrginal law.*?°

With the rise in the number of international tmials with jurisdiction to punish
international crimes in the context of civil wathkjs view is hardly tenable. Schabas further
maintains that, “the recognition that acts comrditty non-State actors as well as, of course, by
the States themselves and those acting on thealfbeluring non-international armed conflict
constitute international crimes has...subjectech sarts to prosecution by the courts of other
States. This has been done under the principleniekrsal jurisdiction or the jurisdiction of an
international court®*® Since non-state actors and the individuals corimgrithem can be
prosecuted for international crimes during interaahed conflicts, then this implies that non-
state actors are obligated to abide by rules gawgrimternational humanitarian and human
rights laws. What, then, is the legal status of-state actors such as rebels/insurgents in light of

individual criminal responsibility?
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3.4 International Legal Status of Insurgents: On the Right to Petition
International Courts

Current regulations and conditions on the stafussurgents in international law, as the
late Cassese put it, “...is rather confused and redtary”’*! As such, | will limit this
discussion and focus primarily on the subject nnadtehand; that is, the issue on the right of
insurgents to petition the intervention of an inagronal court during violent internal armed
conflict. It will be recalled that this is a necasscondition for the effective transposition oéth
domestic tort litigation model to the internationalanagement of civil wars, and more

importantly, a pre-condition for any type of bargag to take place.

As we have seen in section 1.5.1, states deterthenkegal status of rebels and often do
not grant rebels recognition of belligerency. Aatog to Moir, “[rJecognition of belligerency by
the parent state brought into effect g in belloin its entirety between it and the rebels...such
recognition was clearly more beneficial to the nggut than to the government, which was no
longer in a position to put down the insurrectiorany manner which it saw fit, treating rebels as
mere criminals at the mercy of domestic law. Rathieiound that rebels had rights and duties
analogous to its own which served to eliminate itequalities between the sides to some
extent...®? It is precisely for this reason that neither star®r third states rendered this
recognition, and as such the traditional doctrihérecognition of belligerency has fallen into
disuse as a legal concept®. Under the current legal system, insurgents habviégations to
abide by humanitarian and human rights laws (Comwuitle 3 and Additional Protocol Il)
even though they can neither sign nor accede ¢oriational agreement$? Moreover, the right
to petition an international court is a right tieafforded to states; rebel groups do not enjey th

same status as states or the same right of refardalvould have to resort to other mechanisms
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to persuade the Prosecutor or the UNSC to invdstigames committed by states. Rebels have
equal access as a state to solicit a court onlyhithiegas won a decisive victory and has become
the state. Rwanda is a case in point. The TutsiRe@ndan Patriotic Front (RPF), originally
rebels in the conflict, overcame the Hutu led gowent and received recognition from other
governments as the official representatives ofsthée. It also had effective control of Rwandan
territory and the conflict had reached a levelndénsity that amounted to genocide. During the
genocide, the Hutu led government still held a sgathe United Nations Security Council
(UNSC) and was considered legitimate despite itgoomy egregious acts. The international
community not only feigned ignorance of what wagigmn in Rwanda but also refused to call
the government’s actions genocide. Since the iatemal community denied the fact that
genocide was indeed taking place, getting outssdestance to end it proved difficult. The only
form of effective intervention came only after tR®F won a decisive victory over the Hutu

government.

If states are the only entity that can petitionoart and there is a potential for rebels to
take full control and install themselves in pladdhe government, it is logical to maintain that
they should be able to petition the court befoeytbeize power. According to this view then,
international courts should take rebels into actaurder two conditions, 1) when they have
become a full-fledged state, and/or 2) when theyeheommitted international crimes. For
instance, in Rwanda, the RPF called the internati@ommunity to create an international
criminal tribunal to intervene only after they hagized power and defeated the Hutu
genocidaires. From this assessment, one could rds&ckstrange conclusion that international
courts can only come into the picture after a gicgmt level of carnage and atrocities (i.e.

genocide) are committed. Allowing rebels to caél ttourt before they seize power and (in some
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cases) become the official state may not only thiedevel of intensity and atrocities committed
in civil conflicts but also hold uncontrollable Vabors of international crimes within their own
insurgency group accountabl@and keep government actions in check. We havetseein the
current legal system, the right to request intetie@nof international courts is not always granted
to actors other than states, and when it is grantad only under certain circumstances (i.e.
individuals, NGO'’s in the cosmopolitan viewpoindust as opposing actors in a civil system
have the same rights; the transposition of the @gtiméort litigation to the international setting
requires that warring parties have the same rightsder to request intervention in the internal
affairs of the state. Thus, laws have to be charfigethe domestic tort litigation idea to work in
the international setting. One possibility wouldhsst in bringing back some elements of the
traditional doctrine of recognition of belligerenag a legal concept, but the right to grant such
recognition should not be limited to states. Fatance, one could envision a regime inspired by
the principles of the domestic tort litigation whehe Chief Prosecutor is also attributed the right
to declare the status of belligerency. Such a maeNe“eliminate inequalities of both sides,”
which implies that both parties could potentialligt the intervention of the court upon the
infraction of the law®® Again, this is a big departure from the stricatss sovereignty
perspective because states can no longer do apld@se in such circumstances; the court can
be called to bring the state to account by a natesntity**” Thus for the purposes of modeling
a court based on the DTL, 1) the court cannot wetee unless solicited by one of the parties
directly involved in civil warfare: the governmeand/or rebels, 2) if the court is solicited, all
parties - including the one that called the cowlt be tried if complicit, and 3) since the court

cannot directly intervene, it cannot prosecuteigsutor crimes committed if both parties come

up with a mutually beneficial agreement.
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To conclude, if we were to conceive of a politisplectrum where at one end there is
strict state sovereignty and at the other end therbuman rights/cosmopolitan right, the
domestic tort litigation legal view would fall sombkere in between. The domestic tort litigation
model is aligned with the interpretation of stab@eyeignty because international courts cannot
intervene without the request of one of the pardiesctly involved in the conflict, i.e. the state,
but departs from the sovereignty viewpoint becawdel groups are granted state like status
which gives them the right to petition internatiboaurts. Unlike the human rights viewpoint,

the court from the domestic tort litigation pergpeecannot intervene if not requested.
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Chapter IV

Legal Regimes

In Chapter lll, | traced the evolution of the coptef state sovereignty, surveyed the ideas of
human rights and cosmopolitan rights and, findlipked into D’Amato’s proposal to use the
domestic tort litigation procedure to deal with theernational management of civil wars. In this
chapter, we are going to see how the differentlatgcal views described above translate into
substantially different legal regimes. The commbread running through these regimes is the
overall goals of securing peace and justice. On¢hefmain objectives of this chapter is to
consider whether these two goals can be pursuddniolem or are incompatible as D’Amato
claims. He argued that while justice was a commieledgoal to pursue it was inconceivable to
obtain in practice. I'm going to explore this clainy first considering debates between two
camps: 1) those that believe there is a duty teqmate in order to fulfill the goals of justice and
peace, and 2) those that do not believe that iatemal law would impose such duties on a state
in precarious situations like civil wars and fodostead on ways to secure peace. | will then
examine specific design features of each legahredp determine whether or not such features

account for both the goals of justice and peace.
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1. Peace and Justice or Peace vs. Justice

1.1 The Duty to Prosecute: Logics of appropriateness or Logic of

consequences?
For the purpose of situating the debate as to hwneit is necessary to prosecute

perpetrators of international crimes or settle tp@l accounts before dealing with matters of
justice, | want to consider two distinct approacties guide political behavior. Drawing on the
works of March and Olsen, it is argued that allitpzd! and social environments operate under
two alternative logics of conduct, the logic of sequences and the logic of appropriateh&ss.
The logic of consequences assumes that therediffesent courses of actions with no particular
rule dictating what action to take. A person isyobking guided by rational calculations
determining which action will lead to the politicactor’s preferred outcome. The logic of
appropriateness, instead, assumes that there k% and roles that guide a political actor’s

behavior and the type of act chosen is what is@ppate given the particular rules and roles.

Those who advocate the political and legal vielvhwman rights and act according to
these international rules and obligations are dpegyraunder the logic of appropriateness. In
contrast, scholars of the consequentialist persnasiknowledge the general principles and laws
dictating the duty to prosecute international cnatioffenders but argue that there may be more
pressing goals at stake, like ceasing hostilities attaining a durable peat®.If peace is the
preferred goal and the strategy of justice failsn@ximize the attainment of peace, then as per
the logic of consequences political actors shoolidv alternative courses of action to obtain the

goal of peace.
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1.2 Logic of appropriateness

Some scholars contend that there is a duty toepus to attain justice no matter what
the consequence(s) and cite numerous legal instism@uch as the UN Charter and the
Genocide Convention) which obligate states to matseinternational crimes. Doing otherwise
is considered illegdf’® There are numerous international legal instrumerdsging from
customary law to treaty based obligations and UkuBty Council Resolutions calling for the
prosecution of violators of international crimeshigh include genocide, war crimes, crimes
against humanity, and other international crimehss aggression, torture, and terrorism. Legal
scholars, such as Paust and Orentlicher to nangvadrgue that international law does not
allow for the abrogation of the duty to prosecutbew any of the above laws have been

violated*!

There are other scholars who push this argumenthén direction of the logic of
consequences when they argue that individual patpes of international humanitarian and
human rights crimes should be held accountablepamished to ensure peace. Akhavan (1995)
is of the opinion that there is a complementargnmationship between war crimes prosecution
and the peace process. Long term peace cannothieved without individual accountability
(see below DTL model). He claims that individuat@antability will deal with the root causes
of the conflict and can create genuine and lag&egnciliation. He further contends that what is
needed for a durable peace is the absolution déatode guilt for horrific crimes and that
individual accountability for war crimes through ampartial tribunal would be able to
accomplish this godf*? In short, retributive justice is seen as a meariké end goal of peal&
None of these scholars, however, show exactly ustice leads to peace. If anything, what they

do show is how retributive justice leads to thaiathent of the goal of justice rather than peace.
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1.3 Logic of consequences

Scholars on the other side of the debate arguedhiéutive justice is by no means the
only way to achieve peaceful outcomes. Those omsitteeof Nino seem to understand that what
needs to be specified is the goal that one wantcheve from transitional justice and/or the
international management of civil war before oneidkes that prosecutions are the best way to
achieve it. As D’Amato made clear, if one aims &whieving a durable peace, justice, while
desirable, might be practically untenable. He qaastthe assumption discussed above that the
prosecution of perpetrators is the best way to eatil past atrocities especially when these
perpetrators are usually those leaders instrumeatanding the war and ensuring a durable
peace. Advocates of this position recognize thasgeutions are usually impossible in the wake
of human rights disasters and may in fact spankréuatrocities** Thus, scholars on this side of
the debate explore various types of non-prosealtonechanisms to attain both the goals of

peace and restorative justice.

Bassiouni provides a comprehensive list of acathiity measures: international
prosecutions, international and national crimimaleistigatory commissions, investigative truth
commissions and reconciliation hearings both nati@amd international, national prosecutions,
national lustration mechanisms, national civil reies, and international mechanisms for the
compensation of victims. He argues that “we canook at each mechanism exclusively from
the perspective of a crime control model but agatrument of social policy that is designed to

achieve a particular set of outcomes that are rolusively justice based™® Bassiouni sees
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accountability measures as an indispensable comptm@eace and eventual reconciliation and
has a broad definition of justice which ranges fribia prosecution of all potential perpetrators to

the establishment of truth.

1.4 Which logic prevailed in practice?

In the 1990’s, the views from the logic of appiapness prevailed. The international
community adopted international prosecution aspit@ary accountability mechanism to deal
with perpetrators of international crimes. Consedjye various international legal regimes (see
below) were designed with the primary intent ohiging perpetrators to justice. Drafters of the
statutes creating these international legal regiasssimed that by endowing the regimes with
certain legal powers and jurisdictions, one would dble to prosecute the most complicit
individuals and deter potential perpetrators froommitting more atrocities. The general
assumption was that bringing perpetrators to jastiould contribute to the restoration and

maintenance of peace.

What the drafters of the statutes failed to reakwas that international adjudication
mechanisms serve to attain the goal of justice,agpecially since such institutions are usually
designed with specific legal powers and jurisdizsiohat make the apprehension and prosecution
of international criminals possibt8® The question of whether subjection to internationa
prosecution creates incentives for warring parteesargain for a mutually beneficial peace
agreement or rather leads them to continue warsaleft hanging. This thesis aims to address
this question and, more generally, the problem betlwer or not peace and justice can be
pursued simultaneously. In this Chapter, | willadiss the salient design features of the legal

regimes coming out of the ideas of human rights)(HRate sovereignty (SS), and the domestic
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tort litigation (DTL) and analyze case studies, csfoeally, the war in the former Yugoslavia
(HR), and the wars in Uganda and Sierra Leone {&%8)ghlight some of the features of each

legal regime desigH-’

2. Vertical Cooperation Model: Human and Cosmopolitan Rights
(HR/CR) Legal Regimes

The ideas of human rights and cosmopolitan rigires implemented through what
international lawyers call the vertical cooperatimodel. When the relationship between the
state and the court is regulated by the verticapbeoation model, the court can intervene upon
the violation of any international crime withoutig solicited by any entity*® The international
court is a supra-state entity that can be imposed state in conflict and can indict, apprehend,
and prosecute anyone that violates internatiorval Neither the principles of non-intervention
nor of state consent are fully subscribed to is thodel. An international judicial body, usually
created by the United Nations Security Council (NSsupersedes not only individuals within
a sovereign state but the state as well. The legg&ines emanating from the vertical cooperation
model are crystallized in the International Crintifaibunals of the former Yugoslavia and
Rwanda (ICTY and ICTR respectively). | will maingonsider the ICTY; the first criminal

tribunal of its kind since Nurembel&’

The fundamental difference between Nuremberg hadatl hoc tribunal for the former
Yugoslavia is that the former emerged as a reswdhanternational conflict while the latter was
the result of a civil conflict with internationaindensions. As a consequence, there are some
substantial differences in the drafting of the tstatutes (see Security Council Resolution 827

(1993), which instates the ICTY). Yet, the inspgriprinciple of both the ICTY and of the
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Nuremberg tribunal is the same: the principle immal accountability’® The international
legal paradigm is one whereby individual stateesli{leaders both civil and military) are
prosecuted for international crimes committed auilifated by the state. Before | delve into the
details of the statute creating the ICTY as a leggime, | provide a brief case study of the war

in the former Yugoslavia and the events that ledoughe creation of the ICTY.

2.1 The war in the former Yugoslavia

In June 1991, Slovenia and Croatia declared inutdgrece and seceded from Yugoslavia.
Serbia, led by Slobodan Milosevic, reacted andated war to both countries. Since the Serb
controlled the state military (JNA) which was mgirdomprised of Serbs, it had a military
advantage and used its troops stationed in Cra@aith Slovenia to make quick military and
territorial gains. With the capture of Krajina indatia, the Serbs were able to create territorial

cohesion for Croatian Serb¥.

The following year, Bosnia declared its indepem#geand as a consequence the war
spilled over to Bosnian territory. General Ratkoallt led the Bosnian Serb paramilitaries and
set out to ethnically cleanse predominantly Mudiowns in Bosnia. Through mass murder and
the internment of Muslim and Croats in camps, Miadias able to create an ethnically pure
Republika Sprska. Serbs were not the only pantieke war that employed ethnic cleansing as a
military strategy to gain territory; Croatians usemhilar tactics against ethnic Serbs and
Muslims in Bosnia and Croatia. Because of the dsghmic cleansing, both Serbs and Croatians
had a military advantage over Bosnians: 2 milli@s@ans were displaced by the end of 1892

and Serb forces had captured over seventy peré@usmia’>?
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Once the international community caught wind o thumanitarian and human rights
violations taking place in Bosnia, it immediatetyarvened. In 1991, the United Nations (UN)
sent peace troops (UNPROFOR) to establish “safesafer the protection of Bosnian refugees.
This move did not have an immediate effect. Confdad the commission of war crimes
intensified as the Bosnian Serbs targeted andesheINPROFOR safe areas. The Bosnian cities
of Srebrenica and Sarajevo, former Yugoslav cgfitale the brunt of war. As a consequence of
continued violations of the law, the UN passed ritial sanctions against Serbia. Even with
international sanctions and direct interventiomrdtiyh humanitarian assistance), the UN effort

failed to deter the Serbs.

In 1993, the Vance-Owen Plan, which divided Bosnia ethnic cantons, was offered to
all parties in the conflict. The main objective tbie plan was to force the Bosnian Serbs off
cleansed territories. The Plan was ultimately tegdy all sides and as such, no progress was
made to end hostilities between the warring patfiesOther diplomatic efforts proved futile.
The international community began to create altareaourses of action, one of which was the
Joint Action Plan, which called for the sealing offthe Bosnian border from further Serbian
and Croatian encroachment, and for the establishiwfesix Muslim “safe areas” throughout
Bosnia. Despite these efforts, the warring panvese undeterred: Serbs continued to occupy
safe areas and, both Serbs and Croats continueattdam Bosnian territory though ethnic

cleansing>®

Acting under the Joint Action Plan, in 1994 NAT@usd an ultimatum which called for
Serbian forces to withdraw from Sarajevo or facenbimg. The ultimatum was partially
fulfilled: Serb forces lifted the siege of Sarajemad only partially withdrew. While NATO was

dealing with the Serbs, a US led diplomatic intiatformed an alliance between the Croat-
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Muslims creating the Croat-Muslim Federation. Tleis the two sides to sign a peace agreement
and allowed the Bosniacs to be fully armed. Thardle served four purposes: 1) it stabilized
Bosnia, 2) it ended Muslim-Croat territorial divasi 3) it ended Croat-Muslim fighting, and 4) it

created a stronger military opponent against thbsSe°

Later on that year, the international community en&dther strides in its pursuit to end
hostilities. A Contact Group consisting of five grgpowers, France, Germany, Russia, United
Kingdom, and the United States issued an ultimadnoh offered Serbs an “all or nothing” deal:
the Serbs were to surrender territory includingitny acquired via ethnic cleansing. The Serbs
were divided on which course of action to take. riBas Serb president, Radovan Karadzic
rejected the ultimatum since it required relinquighterritory that constituted the new Republika
Srpska. Serbian president, Milosevic, who sougldase sanctions and oust Karadzic, wanted to
accept the plan. Due to the alignment of intereigih whe international community, Milosevic
became the primary negotiator of the Bosnian Serfasimizing the role of both Karadzic and
Mladic. Bosnian Serbs conceded to end the war ibrihey could keep territorial gains, if not,

they would continue to fight.

Despite NATO’s ban on shelling UN designated “safeas,” Bosnian Serbs forces
continued the siege of Sarajevo and as a consegulAd O took military action and air raided
their forces in May 1995. Bosnian Serbs respondesdhielling all 6 “safe areas” in Bosnia and
took 350 UNPROFOR soldiers hostage. As the inteznat community attempted to release the
hostages, NATO halted air strikes. The conflict edma climax when Bosnian Serbs massacred
Muslim men and boys in UN designated safe arearebrgnica. To shield themselves from

further NATO air strikes, Mladic took 450 Dutch URPFOR troops hostage. Shortly
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thereafter, the Chief Prosecutor of the ICTY, Rich&oldstone indicted Karadzic and Mladic,

for the second time, for genocide and crimes agimmanity'>’

2.2 The ICTY

In 1992, the UN Security Council (UNSC) formed a M@rimes Commission to
investigate violations of international humanitariew and human rights law in the former
Yugoslavia. While the UNSC thought it unrealistic éxpect leaders to negotiate for peace if
they knew that shortly after the peace agreemeyt would be facing potential prosecution and
life imprisonment, it still preferred less invasiaecountability measures rather than military
intervention™® Providing amnesties to leaders in exchange forc@emas also considered,
however, given the nature of the preliminary repssued by the War Crimes Commission, it

appeared that the international community was uledgl obligation to prosecute war criminals.

The report described in detail the commission af wrimes in Croatia and Bosnia. It
concluded that the atrocities in Yugoslavia coutd dinaracterized as grave breaches to the
Geneva Convention and the Genocide Converifidfihe categorization of the crimes as grave
breaches and genocide, both crimes that do nat @ity derogation from prosecution, triggered
the obligation for the international community tmgecute and obliterated any possibility for
granting amnesties. On February 22, 1993, the UM8Gpted Resolution 808, creating an
International Criminal Tribunal for the former Yuwgavia (ICTY), which would prosecute
individuals responsible for violations of intermatal humanitarian law committed on the

territory of the former Yugoslavia since 199%.

2.2.1 Salient Features of the Human Rights Legal Rene: The International Criminal
Tribunal for Yugoslavia (ICTY)
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The human rights and cosmopolitan rights legaimeg are based on the vertical
cooperation model which means that a supra-staity,dike the UNSC, dictates that the pursuit
of justice will be taken out of the hands of thatst There are two particular provisions in the
statute creating the ICTY that illustrate this goldN Chapter VII powers and subject matter
jurisdiction. First, the court is endowed with UNh&pter VII powers, which means that the
tribunal is not only imposed on the former staterafjoslavia, but requires its full cooperation.
In addition, it obligates all states party to thaitdd Nations Charter to cooperate with the
international tribunal. Second, the statute is asolowed with an extended subject matter
jurisdiction, which means that it can regulate domduct of war in the former Yugoslavia by
applying laws that govern international armed dontio civil wars as well. This implies that
acts that violate international law, while comnutie the civil war context, are now considered

international crimes and are, therefore, subjeatternational prosecution.
2.2.2 UN Chapter VII powers

In the UN Charter, Chapter VII calls for the Segu€ouncil to decide what measures to
take to stabilize situations that constitute adhte international peace and security (UN Charter,
Article 39). In the case of the former Yugoslaaa, international court was established to deal
with these threats. With UN Chapter VII powerss thecurity Council also calls on member
states to assist in fulfilling its decision(s) (UDharter, Article 41). In fact, member states are
obligated to give effect to the decisions made Iy Security Council under Chapter VII,
because these states ceded some of their sovgreaghe Security Council to act on their behalf
on matters of peace and security (UN Charter, k@ (1)). This implies that all member states
of the UN are obligated to cooperate with the cand have to abide by any request of the court

such as arresting or surrendering indictees andihgmver evidencé®*
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This provision is further reinforced by judge-madgings in specific cases. Cassese
illustrates the vertical relations of states antenmational courts in his analysis 8faski
(subpoenalkase'®? In this case it was upheld that: (1) the Statdtehe tribunal imposes upon
states an obligation to cooperate, and in the oas®n-compliance by a state the sanctioning
powers of the Security Council would take effe@) ¢tates cannot refuse to comply with the
court based on the traditional clauses of intezstaidicial cooperation such as double
criminality, political offense, nationality of thgerson request for surrendé&® (3) the tribunal
has a final say as to whether states can refusdirigaover documents or evidence on grounds of
national security concerns; and (4) the collectodrsuch evidence may be conducted by the
relevant state, but the prosecutor of the inteomafi court can conduct investigation on the
territory of the states of the former Yugoslaviadaon territories of other states that have
implemented legislation authorizing Tribunal ad§/i®* Overall, the international court has
primacy over individuals, states and their natioc@lirts, which implies that those indicted by
the tribunal can be implicated and apprehended ryy state in accordance with the ICTY

mandate.
2.2.3 Extended Subject Matter Jurisdiction

The second salient feature in the statute credhiadCTY is the provision of extended
subject matter jurisdiction. This provision enabtee tribunal to prosecute perpetrators for
crimes ranging from war crimes, genocide, crimeairegl humanity, and other violations of
international criminal law during an internal armewbnflict. According to Cassese,
“Traditionally... [v]iolations of international lawcommitted in the course of internal armed
conflicts were not criminalized. Thus a glaring gvdposterous disparity existed” [between the

laws governing international and internal armedflicig].'®® This changed with the seminal
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judgment of the ICTY Appeals Chamber Tadic (Interlocutory Appeal) Tad¢ was charged
with committing acts that constitute grave breaabiethe Geneva Convention (Article 2 of the
Statue establishing the ICTY), violating the lawsostoms of war (Article 3 of the Statute), and
committing crimes against humanity (Article 5 oetBtatute}®® He claimed that such crimes
were inapplicable to his case because these agtspplied to international armed conflicts and
the war in Yugoslavia was internal. The Chambemditfind the conflict to be purely internal in
nature. It did not only conclude that internal whes/e international dimensions, but also that
war crimes could be committed in both internatioaadl internal armed conflicts. Moir writes
that “[tihe Chamber began by outlining the tradiab dichotomy between the regulation of
international and internal armed conflicts, but fblat the approach of international law had,
over time, become less State-oriented, inevitaddyling to the following question” Moir quotes

Tadi¢ (Jurisdiction):

Why protect civilians from belligerent violence, lman rape, torture or the wanton destruction of
hospitals, churches, museums or private propestwedl as proscribe weapons causing unnecessary
suffering when two sovereign States are engageainand yet refrain from enacting the same bans or
providing the same protection when armed violeradrupted ‘only’ within the territory of a sovegei
State? If international law, while of course dulfeguarding the legitimate interests of Statestmus
gradually turn to the protection of human beingss only natural that the aforementioned dichotomy
should gradually lose its weight.

Thus, individuals could be held accountable féennational crimes committed in both types of

wars.

This was an extremely important ruling for two seas: 1) international law initially
designed to regulate interstate relations could regulate how wars were fought within states
and 2) the minimal standards of humanitarian lawlarger solely applied to internal armed
conflicts (Article 3 of the Geneva Conventions)was now coupled with higher standards of

humanitarian law which are provided for by the tgrabreach’ provision®® Because of this
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extension, the potential threat of prosecution ighér since the ‘grave breach’ provision is
subject to the principle of universal jurisdictifii. This means that perpetrators of such crimes
can be prosecuted in any state that adheres toptimgiple. The principle of universal
jurisdiction dictates that states are obligatedrtusecute grave breach offenders in their national
courts or extradite them to the international tnibly regardless of the offender’s nationality, the
place of the commission of the crime, and the mality of the victim. Thus, perpetrators of
such crimes are unlikely to escape prosecutiomaftare charged with committing acts that

constitute ‘grave breaches.’
2.2.4 Temporal Jurisdiction and the Principle of Pmacy

There are other salient features in the statugaticrg the ICTY which ensure that
violators of international crimes are held accoblgaThey are crystallized in the temporal
jurisdiction, which marks the time period in whittte court has jurisdiction to prosecute, and the
principle of primacy, which gives the internatior@urt primacy over national courts to deal

with violations of international law.

The temporal jurisdiction of the ICTY begins orddnuary 1991 which marks the start
date of the war in the former Yugoslavia (Article It does not have an end date because the
court came into effect during the war. Thus thercaan account for all violations of
international law from the start date of the warlBB1 and onwards. This provision reinforces
the threat of prosecution by sending a signal tpgteators that past and future transgressions

will be brought to account.

The provision of primacy has also shaped the matéwnal community’s response to war

crimes: criminals have to be prosecuted by thermatéonal community without regard to the
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underlying local/ethnic tensions that give risehe offenses. In the statute creating the ICTY,
Article 9 provides that the tribunal has concurremisdiction with national courts to prosecute
perpetrators of international crimes but that thbuhal “shall have primacy over national
courts”. Cassese claims there are two reasons déhis decision: 1) the ongoing civil conflict
in the former Yugoslavia and 2) the ethnic tenssnd animosity in Yugoslavia rendering
national courts unable and unwilling to conduct taials!’® What matters is the principle of
criminal accountability; considerations of civild@ic nuances of the war are antithetical to the
principle. This idea has important implications tbe practical design of the court: neither local
judges nor lawyers are part of the proceeding merlacal laws incorporated in the statute
creating the ICTY. Once again, the need was felaffom the overriding authority of the
international tribunal by stressing its primacy owational courts which have the proclivity to
allow local/ethnic factors to affect court proceegsi. To ensure independence and impartiality,
an international tribunal seemed the appropriateugeor such casés' In sum, to secure the
prosecution of the most culpable perpetrators amddapossible immunity, the provisions of

temporal jurisdictions and of primacy enable thbumal to account for the most egregious

crimes and penalize perpetrators according tonatenal standards.

2.3 Preliminary evaluation of the ICTY’s ability of achieving justice and peace
in civil wars

To ensure that perpetrators would be brought stige, the ICTY was designed with
certain legal powers and jurisdictions that, innpiple, make it difficult for perpetrators to
escape prosecution both nationally and internaliypnall of the following provisions, Chapter

VIl power, extended subject matter jurisdictiontesded temporal jurisdiction, and the principle
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of primacy, are a reflection of the ideas coming ofi human and cosmopolitan rights
perspective. In principle, the incorporation of @llthese design features in the statute creating
the ICTY makes the threat of apprehension and pubes credible. In principle, under this

regime all culpable parties should be prosecutatmie point in timé’?

As of today, the ideas of human rights and moeisipally universal jurisdiction have
become dominant and are the inspiring principlesinbérnational courts. Yet as they are
inherently tied to concerns of absolute naturey thbstract from the specifics of any given
historical or political situation and their applia may lead to some undesirable outcomes. For
instance, by prosecuting the very leaders needsddare local peace and stability, such regimes
may obtain the goal of justice but may undermireedttainment of peace. To attain the goal of
peace, legal regimes need to be designed to drestetives for combatants to bargain for peace.
Under the legal powers and jurisdictions affordethe HR legal regime, neither the government
nor insurgent groups are likely to have an incentiv bargain for peace knowing they will both
be automatically prosecuted for the crimes theyehewmmitted. To illustrate, | continue to

analyze the war in the former Yugoslavia.
2.3.1 Justice vs. Peace

In 1994, international lawyer Anthony D’Amato adkihe following question: “If they
[war criminals], or their close associates andnilie face potential life imprisonment by simply
signing a peace treaty, what incentive do they havsign it?*"® He predicted that given the
legal regime in place (HR), for peace or any semdseof peace to ensue, UN officials (in this
case US officials), “...may have to extend some fofmassurance to the leaders in the former

Yugoslavia that, one way or another, the war critnie$ will not take place[.]*’* D’Amato’s
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thesis consists of two main points: 1) on the osedh justice oriented systems like those on HR,
create disincentives to negotiate for peace, andn2)he other hand, domestic tort litigation
(DTL) like systems generate the appropriate ineestito bargain for peace even though they
might fail in the dimension of justice. | will shotliat both points ended up being correct. With
the indictments of war criminals and the subsequesdsacres at Srebrenica, the shortcomings
of the justice-based systems appear clearly iritstiephase of the Yugoslavian war. In contrast,
the virtues of the DTL-like system appear in theos®l phase of the Yugoslavian war. | will
argue that in that phase the US intervention cdeatge factoDTL, which eventually led the

conflicting parties to sign the Dayton Accords (betow section 5.5).
2.3.2 Trading Peace for Justice

Between 1993 and 1994, the war continued in the brogal way. According to William
and Scharf, “The same week that the Secretary-@esabmitted the Legal Office’s proposed
statute [for the ICTY], Croatian defense forces hadnded up thousands of Muslim men in
raids on the city of Mostar and had deported therddtention centers, which were little better
than the Serb-run concentration camps. Meanwlike Bosnian Serbs were conducting a fierce
assault on the Muslim towns of Zepa and Srebremidach had swollen with thousands of
refugees from surrounding village¥™ The following year (25 July 1995), the Chief Rrastor
of the ICTY, Richard Goldstone indicted Karadzicaviladic for the first time for genocide and
crimes against humanity. On the same day of tdetiment, Karadzic and Mladic forces took

Zepa, another UN “safe ared®

Most critics argue that the presence of the coaifed to deter Mladic and Karadzic

because neither perceived the court as an actaatiihowever, subsequent actions by both men
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suggest a different interpretation. It was not secimthat the courts threat of prosecution proved
to be not credible, but instead since both menbeah indicted, neither had an incentive to stop
fighting. It made more sense for them to keep fightand secure as much territory as possible
no matter what the cost. In fact, following thesfimdictment, Bosnian-Serb forces carried out
one of the most brutal attacks in the war. In mitJL995, they attacked a UN safe area of

Srebrenica murdering as many as 7,000 men andgrapith torturing women and childréf.
2.3.3 Trading justice for peace

When the American delegation intervened in the waf994, it recognized that the
presence of the ICTY thwarted any possibility daming a durable peace, and hence made
assurances to leaders instrumental to securingepeathe former Yugoslavia that they would
not be apprehended or prosecuted. In fact, the isaredelegation made sure that no mention of
apprehension and/or prosecution of war criminafgeaped in the Dayton Accords that all parties
to the conflict eventually signed’® I will discuss this phase more thoroughly in s@ttb.5

below, where | will argue thatde factoDTL was in place.

In sum, consistent with the human rights and co®tiam viewpoints, when
international crimes have been violated in civilrsyaentities other than the state proper, i.e.
international criminal tribunals, have legal statiigt can override state sovereignty. To ensure
justice in the former Yugoslavia and redress therimational crimes committed during the war,
the UNSC created the ICTY and endowed it with theessary legal powers and jurisdiction that
serves to constrain any state from neither demogdtom the duty to prosecute nor affecting the

tribunal’s ability of prosecuting culpable partiétence, HR legal regimes, such as the ICTY, are
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afforded provisions such as Chapter VII powers,eedéd temporal and subject matter
jurisdiction, and primacy that make the threat adgecution credible. In civil wars, since both
the state and the insurgent groups are prosecyiau violating the law, neither one is likely to
have an incentive to negotiate. As such HR legginres ensure the attainment of the goal of

justice but not necessarily peace.

3. Horizontal Cooperation Model

In recent years, an attempt has been made to riézdne idea of state sovereignty with that
of human rights. The principle is as follows: atstaaintains its sovereignty but it is entitled to
willingly give away part of it by signing a treatyith other states. Thus, in particular, a state can
sign a treaty whereby it agrees to allow inten@nif external entities such as an international
court in its own domestic affairs in the face oblations of international criminal law. This
model is referred to as the horizontal model irt tiféer a treaty is signed, both the domestic
court and the international court operate at timesievel or have the same legal rights to redress
such violations. These ideas found their applicatiothe Rome Statute of 1998 which instituted
the International Criminal Court (ICC). The ICC aarmto force in 2002 after sixty states
ratified the Rome Statut&’® According to the Statute, states 1) agreed togaédesome of their
authority to the ICC to directly intervene and asshe state in investigating and prosecuting
violators of international criminal law; and 2) agd to adhere to the statute creating the ICC to

prevent themselves from violating the human rigtitsheir nationals and other individuals.
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As we shall see, however, the application of tleigrcmodel did not stay true to its original
intent and ended up, in practice, being reministerthe old idea of state sovereigh#j.For
instance, while the ICC has legal power and jucisain through the chief prosecutor to directly
intervene and indict, apprehend, and prosecuteithgals subject to state sovereignty (more in

line with HR), in practice, this does not occurhvaitit states’ consent.

3.1 Salient Features of the Horizontal Regime: The International Criminal
Court (ICC)

3.1.1 The Role of the State

Cassese (2003) argues that the Rome Statute mordpecific design features that put
limits on the ICC’s ability of apprehending and geouting perpetrators. Thus, for all practical
purposes, the state is the entity that can eastiyign a court’s intervention to bring perpetrator

to justice, and the ICC is merely ancillary to state'®*

To begin, Article 86 of the statute creating ti&Cl provides that there is a general
obligation for states to cooperate with the colitlis provision was intended to mitigate the
judicial power of interpretation of the duty to gmvate and to lay down “legislative safeguards”
for the stat¢® Unlike the ICTY, where such issues were left floe judges to decide (i.e.
Blaski (subpoenaxase), the Statue creating the ICC spells out @meml obligations of the
state to cooperate to restrict as much as posBibkki (subpoenakase outcomes (see above
Salient features of ICTY). But this provision islsiracked by the lack of enforcement power in
the event that a state fails to cooperate. AccgrttnArticle 87, if a state fails to cooperate, the

court may make a finding to this effect and caryaefer the matter to the Assembly of States
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Parties or the Security Council. Cassese arguéshthige is no enforcement power to make states
cooperate by way of acts or countermeasures ptlt byr the Assembly of States, or by way of

the UNSC stepping in and imposing sanctions. Hthéu questions why the Security Council

should not act under Chapter VII powers especmaliyen a state’s refusal to cooperate could
amount to the threat to peace and security. In fabtle the Statute does not exclude these
possibilities, it does not explicitly mention théffi The lack of countermeasures in the event that
states fail to cooperate with the ICC is testimtmyhe state centric approach taken to deal with
matters of international justice. In other wordgsithe state’s prerogative to decide whether or

not to cooperate with the court.

On matters of collecting evidence, issuing sumrasrand warrants, the statute does not
specify who is responsible for these tasks: whetherlICC prosecutor with the assistance of
state authorities or state enforcement with thes@sse of judicial authorities. Cassese believes
that given the tone of the Statute, particularlyitsninsistence to comply with requirements of
the national legislature, the statute intended tfe latter'®* Again the intent is, first and

foremost, to maintain state sovereignty, thus delag such matters to the authority of the state.

With regards to the statute’s stipulation on thegible surrender of persons, the relation
is subject to interstate judicial cooperation whiglstated in Article 10 (1) of the statute cregtin
the ICC. This relation is based on similar treatgvsions between states; that the offense be
considered as such in both the requested statéhangquesting state on matters of extradition.
In matters of competing request for surrender atichdition of persons, the court does not have
primacy as stipulated in Article 90 (6) and (7).s€ase argues that this is one of the major
misgivings of the statute creating the court, faatéad of giving the court primacy, which would

have established a universal criminal court mecmnover bilateral treaty agreements, the
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statute gives primacy to state control over theagars.!®®> A state party can even comply with
the extradition request by a non-party state testhue of the ICC instead of complying with the

request of the ICC.

Finally, the statute again submits to states amsce matters dealing with the protection
of national security information under Article 93(4 provides that a state party may refuse to
assist the court if the assistance requires disdosf evidence that relates to matters of national
security. This provision clearly adheres to thedmental guiding principle of interstate and
now state-international court relations which isdxzhon the principle of non-interference. As
Huth et al. (2006) would argue, the Rome Statutatang the ICC is but a “covenant without the
sword”, a regime that caters to the concerns de stavereignty, has little to no enforcement
power (should a state fail to cooperate), and whiasetion is entirely dependent on the consent
and cooperation of the accused state and of otas¥® These features are all the more telling

with the principle of complementarity, which theGGtatute upholds.
3.1.2 The Principle of Complementarity

The principle of complementarity (Article 1 of tRR®me Statute) states that the ICC is a
subsidiary or complementary to national courtsotiner words it does not have primacy over
national courts. The priority in the exercise ofigdiction is given to national courts. Cassese
points out two reasons for this approach. The fiestson is based on matters of practical
concerns. The ICC cannot handle all cases fronowadt the world. It is deemed conducive to
leave the majority of cases to national courts #nata) better positioned to collect the necessary
evidence, and b) can efficiently exercise theiisgliction on grounds of territoriality, nationaljty

and universality®” The second reason is that it respects state eignéy. Consistent with the
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principles of non-intervention and state consdrd,dtate has the authority to handle its domestic
affairs including matters that deal with the putsof justice without outside interference.

Cassese observes that,

“complementarity even applies whatever the triggechanism of the Court’s proceedings, that
is, when a case (i) has been brought to the Couat $tate party (Article 13(a) and 14), or (ii)
has been initiated by the Prosecutor...and the Putmebas been authorized by the Pre-Trial
Chamber to commence a criminal investigation (Aetit3(c) and 15), and when (iii) it is the
UN Security Council that has referred to the Cauisituation in which one or more of ...[the]
crimes [falling under the Court’s jurisdiction] aggrs to have been committed’ (Article 13(b)
and 52(c).*®8

Moreover, if the state does require the involvenodratn outside intervener, the complementarity
provision allows the state to request the inteneenof the ICC in the event that it is “unable” to
prosecute (Article 17 (3)). A state is “unable’ong a person to trial when the judicial system
is in shambles, which is usually the case during) @fiter most civil wars. States devastated by
civil strife find it difficult to detain the accude collect necessary evidence, and to carry out
criminal proceeding$® Under such circumstances a state can request f@@véntion to

commence judicial proceedings.

Matters become murky when the state is “unwilling’intervene and the ICC wants to
intervene anyway (Article 17 (2)). This may happer only when the state refuses to prosecute
but also when it has taken measures to shieldehsop concerned from criminal responsibility.
Such measures include amnesties. States can &lse te prosecute by delaying proceedings
without any intention of bringing the person totjos. Other examples of state unwillingness to
prosecute are show trials, which are often usesatiafy international concerns to bring a person

to justice, but such trials are usually neitheejpendent nor impartial.

3.1.3 Subject matter jurisdiction and temporal jurisdiction
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On matters of subject matter jurisdiction, the Rd&tatute governing the ICC is credited
for going beyond the laws governing internal armedflict, when it included other war crimes
as violations of internal armed conflict. Moir i§ the opinion that the Rome Statutes inclusion
of other serious violations of the laws of interaained conflict beyond that which is contained
in Additional Protocol Il is consistent with thergglual blurring of the fundamental difference
between international and internal armed confljatdiich is short of the approach taken by the
ICTY. The Appeals Chamber of the ICTY maintainedtttwhat is inhumane and consequently
proscribed, in international wars, cannot but beimane and inadmissible in civil strif€® and
suggests that only one corpus of law, specificialys that govern international armed conflict,
apply to all conflicts. Cassese, on the other hdmtieves that the Rome Statute takes a step
backwards since it still maintains the distinctiarthe rules regulating the two types of wars in
the first placé® The distinction between the two types of wars fheld in the following
provisions of the Rome Statute Article 8(2) (cs)here it determines when an internal armed
conflict exists. For the relevant laws to applyatointernal armed conflict, the conflict between
state officials and insurgent groups has to betfpobed’. While Moir welcomes this provision
because it significantly lowers the threshold fromat of Additional Protocol 1?? Cassese,
instead, still perceives this decision as somewhtabgrade in light of the developments to
abolish the distinction between the two types of \ige. Tadic Interlocutory Appeal)He
attributes the decision to maintain this distinctto the majority of the states gathered at the
Rome Conference, who “preferred to tread gingedyas to take due account of States’

concerns” and argues that the ICC is “marred bgd&o obsequious to State sovereigrfy”.

ICC submission to state sovereignty concernsrifién compounded by Article 124 of

the Rome Statute. This provision allows statestate that the ICC’s jurisdiction over war
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crimes committed by their nationals or on theiritery “shall not become operative for a period
of seven years*? Since states can delay prosecutorial activithefrtnationals for quite some
time, this provision is likely to decrease the ploisy of any kind of prosecution, national or

international, in the long run.

In addition, the ICC’s temporal jurisdiction begion the day the court entered into force,
1 July 2002. It does not have jurisdiction ovenms committed before this date. Given the
ICC’s temporal jurisdiction, states can easily avmiosecuting violations of international laws
that took place before 2002, especially thosettiastate itself may have violated. Unlike the
regimes coming out of the human rights and cosnitgpotights perspectives, there appears to

be ample room for immunity in legal regimes refliegtthe pure state sovereignty viewpoint.

3.2 Preliminary evaluation of the ICC’s ability of achieving justice and peace in
civil wars

On matters of justice, it is the state that detees how it will achieve this goal.
International legal regimes are there to server imerests only. Should a state decide not to
bring perpetrators to justice, the ICC can attetophtervene, but as the state-centric provisions
of the Rome Statute clearly show above, statesawaid cooperating with the ICC without

necessarily being sanctioned for their lack of @apon.

It is important to emphasize that the ICC needsdboperation of states to exercise its
own jurisdiction effectively. State cooperation doeot, however, guarantee the ICC’s
effectiveness in rendering full justice. To enstimat certain crimes fall under the jurisdiction of

the ICC, it may have to turn a blind eye on thdestaown violations in order to secure state
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cooperation to prosecute the crimes of insurgentlirwthe state (see The Case of Uganda
below). In this set up, justice is one-sided ar@l dhty to prosecute can be partially fulfilled at
best. If the court is triggered by any other entity it by the Security Council, the Prosecutor of
the ICC, or other state(s), to prosecute stateiafé in particular, then the state concerned is

unlikely to cooperate with the ICC to bring suclpeits to justice.

Thus, in this legal system justice is likely to fody rendered under two circumstances:
1) in the event that the state calls the court wihé&nnot culpable for perpetrating international
crimes but other parties to the conflict are; om2he event that the state concerned is complicit
and its interests are aligned with the ICC, in whiase it would willingly subject state officials
to national or international prosecution. Howevigr,the event that the state has violated
international law and its interests are not alignth the ICC, it is unlikely that the ICC will be
able to bring the state to justice without the @yagion of the said state and other states. In the
civil war context, unless other states have somakesin the conflict, the ICC is unlikely to
secure the cooperation of other states especimbe shere are no provisions that specify the

necessary procedure to sanction other statesifimgféo cooperate.

Under this legal regime, then, the ability of rendg full justice seems to be just as
unattainable as creating incentives for combatntsrgain for a durable peace. Since the state
is can directly call the court to intervene, thatstsovereignty legal regime is not neutral. Such
regimes generate a bias toward the government aakk nnsurgents more susceptible to
prosecution than government forces. This is exthgm®blematic because the state will 1) have
an incentive to commit crimes as part of their il strategy to fight off insurrectioft and 2)
will not have an incentive to bargain with insurggeaspecially when an international court can

potentially assist the state in getting rid of th&mce insurgents cannot call the court to punish
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the government and other states are unlikely tealéor fear of being accused of violating the
principle of non-intervention in matters of civitige, the government has a clear incentive to go
to war. Under these circumstances, peace is uwlikel occur and the commission of

international crimes is likely to increase (see Tase of Uganda below).

Under this system, insurgent groups are the ontifyethat has an incentive to bargain
for peace. Given that the state can directly ¢edldourt among the warring parties, it makes the
cost of war higher for the rebel group relative the government, thus strengthening the
government’s position at the bargaining tableh#yt do negotiate, it is unlikely that both parties
will reach a mutually acceptable agreement andrgesus will have more of an incentive to
resume warfare. Knowing that they can be proseatiteé government decides to call the court,
insurgents will not have anything to lose by resugniwarfare and may commit more
international crimes as a result (similar effectttté HR model but the effect is only felt by
insurgents in the SS legal regime). Since the I€€oi dependent on some third party (be it the
concerned state, other states, even insurgent grouin order to function properly, it is
unlikely to create incentives for warring partiesoargain for mutually acceptable agreement. In
sum, the ICC is unlikely to render full justice assist combatants to bargain for a durable peace
during civil conflicts. Below, we are going to sémt all of these potential drawbacks emerged

in the case of the civil war in Uganda.

3.3 The Case of Uganda

In December 2003, the ICC received its first nefiefrom the Government of Uganda to

investigate the crimes perpetrated by the insurgemiip, the Lord’s Resistance Army (LRA)
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that had been causing havoc in the northern padgahda for the past nineteen years. The chief
prosecutor of the ICC, Luis Moreno-Ocampo, put @dlte case of the Democratic Republic of
Congo, which was the first case the ICC wantednigestigate, and instead, welcomed the
opportunity to assist the government that direp#itioned its intervention to bring perpetrators
to justice. After preliminary scrutiny of the caslee ICC accepted the referral onRfly 2004.
Chief Prosecutor Moreno-Ocampo determined thaftctimes allegedly committed in northern
Uganda fell within the subject matter jurisdictionder Article 7 (crimes against humanity) and
the temporal jurisdiction (July 1, 2002) of the dpand concluded there was a reasonable basis

to commence an investigation.

The fact that the state of Uganda willingly petiied the ICC to intervene on matters of
purely internal affairs have led many to argue thatpresident of Uganda, Yoweri Museveni, is
merely using the ICC as an instrument to furthergdilitical interests®’ In particular, Arsanjani
and Reisman (2005) cautioned those who perceivedetierral by a state government as a sign
of confidence in the ICC to temper their enthusiasirey forewarned that the implications that
one can derive from the referral were far from ktody for three reasons: 1) it could encourage
governments to defer domestic problems that these waable and unwilling to settle to the
court; 2) it allows governments to “co-opt the I@Ca confrontational criminal context for what
---despite all the attendant violence ---may esalytbe political struggles, for which
negotiation and settlement might be the only pcattmode of restoring minimum ordéf® ;
and 3) it falls short of the requirements of adibifisy under Article 17 of the Statute. | will
focus mainly on the first two stipulations and shitvat each time the government of Uganda and
the LRA are at the brink of bargaining for peadee government employs some external

mechanism to sabotage the peace process and then imses military force to attempt to defeat
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the LRA. The government’s inability to defeat thiRA militarily has led it to use the ICC not
only to further militarize itself but also to gamore bargaining leverage should renegotiations

take place.
3.3.1 The War in Uganda

Northern Uganda has been a region of particulaterdgion since Yoweri Museveni,
leader of the National Resistance Army (NRA), odsé& Acholi dominated government in
1986. The LRA, led by Joseph Kony and composedialy of Acholi from northern Uganda,
main objective was to oust and replace the cumgemernment. Over the years their aims have
become more obscure as most of their military aggijog@ has been directed against their own
people. Being the most powerful rebel group in tagion since the early 1990s, the LRA
enjoyed the support from the Acholi civilian popida.'®® Because of rebel military failure,
brutal government counterinsurgency against thiéianvpopulation, and overall war fatigue, the
Acholi support of the LRA wanet® It perceived the reduced support from the Aclaslia
change of allegiance to the government and as isfiatied inane violence from indiscriminate
killing, rape, pillage, to the abduction of childreon the Acholi population. The LRA was
mainly supported by the government of the Sudarerevit was allowed to retreat to camps and

bases to recuperate and rearm in the south of Sftlan

Government counterinsurgency did little to protectilians. The Uganda People’s
Defence Force (UPDF), the successor of the NRA,ble@s accused of using force to destroy
suspected rebel support among civilidffsThroughout the 90's, government forces carried ou
a number of massacres and other atrocities, inguftirced displacement of Acholi from their

villages to camps “through campaign of murder,nidiation, and the bombing and burning of
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entire villages,” threatening to kill anyone whdeatpted to leave the camiPy. According to
Branch, “the total population of these camps hawsvg from few hundred thousand in 1996 to
almost a million by the time of the ICC’s intervemt, encompassing nearly the entire rural

population of the Acholi subregio®?

In 2000, an Amnesty Act, backed primarily by thehali community and civil society
groups, passed in the Ugandan parliament. The psttgd immunity from prosecution to all
rebels including leaders who renounced, abanddmedebellion, and surrendered their arms. A
bargaining space opened up with the passage ofAd¢heAcholi religious leaders launched a
peace initiative calling both sides to resolve tlmflict in the north via negotiations. An
internationally backed amnesty commission was é&steal to resettle rebels who voluntarily
surrendered® At first, the initiative seemed to be effectives af 2001, LRA terror tactics
diminished significantly. It is reported that fewdsan 100 children were abducted and attacks
against civilians wane®® Despite the progress that was being made towameaceful
conclusion, top LRA leaders did not take immedadgantage of the amnesty. Instead of further
backing the Amnesty Act and peace initiatives eriagafrom the Act, in 2002, President
Museveni®®” in turn, aborted the peaceful efforts by joinirg tinternational “anti-terrorist”
coalition led by the United States and signed th&-Aerrorist Act. The Anti-Terrorist Act not
only classified several rebel movements as “teststibut also allowed the government to re-

arrest former rebels who had been pardoned undekrtimesty Act®®

Furthermore, Uganda and Sudan signed a protoostialy Ugandan soldiers to hunt for
members of the LRA inside southern Sudan thus kagcmilitary Operation Iron Fist. As a
consequence, military pressure on the LRA incredsading to the resurgence of full-blown

violence against the civilian population in thethosf Uganda and the south of the Suéf&t is



107

reported that “from June to December 2002, an es#ichfive thousand children were abducted,
more than in any other year since the conflict beg'° Abductions went unabated through
2003 and into 2004; it is estimated that 12,000dckin were abducted from mid-2002 to

20042

As violence escalated and government forces fdibedecisively defeat the LRA, on
December 2, 2003, President Museveni referreddbke o the ICC. Shortly, thereafter, “Uganda
and Sudan renewed their bilateral military protaesiulting in ‘Operation Iron Fist II’ [, which]
allowed Ugandan troops to pursue the LRA acrossSesk borders? The LRA experienced
several setbacks as it was progressively weakegedolernment forces that overran their
military camps in southern Sudan. This led the LRAcross from Sudan to Uganda attacking

villages and refugee camps in pursuit of food aem recruits.

With some military success of government forces doatking of the ICC, the
government was able to redraft the Amnesty Act lanting immunity to lower level rebels and
exclude only the top LRA leadership from the legfisin, “thereby ensuring that those bearing
the greatest responsibility for crime against huityasommitted in northern Uganda are brought
to justice”?® With LRA leadership in a state of flux, the dynamichanged between the top
leaders, who were divided on whether or not to piceennesty and whether to recommence
negotiations. Among lower level and medium levelALRhembers, the referral to the ICC
prompted significant defection from the LRA, thasapacitating and weakening it militarily. As

a result of a weakened LRA, a bargaining spaceeaxpap yet again.

In November 2004, Betty Bigombe, former ministertiie Ugandan government and

peace negotiator during the peace talks in 199&484h eventually failed, was again engaged in
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peace talks with the LRA and the governnféfitShe attempted to get the rebels to sign a
ceasefire agreement at the end of December 2004héyirefused and fighting broke out again.
Bigombe was able to ‘rebuild the eroded trust’ aattinue mediation between the warring
parties. Bigombe intended on persuading the LRArd the rebellion and accept the amnesty
offer from the government, however, her efforts evandermined when the ICC issued arrest
warrants for five of the top LRA leadership inclngiJoseph Kony in October 2005. Bigombe,
herself, abandoned the peace talks identifyingl@@s move as a deterrent for the top LRA
leaders to negotiate. It was inconceivable for themsurrender and seek amnesty with

prosecutions pending.
3.3.2 ICC intervention in Uganda: Rendering Justic@

Above, when | evaluated the state sovereigntyl legame’s ability of achieving justice,
| argued that in this system justice is fully reretbwhen 1) the state itself is not complicit ie th
commission of international crimes but other partee, in which case it would call the ICC to
prosecute the complicit party or 2) when the statecerned is complicit and its’ interest are
aligned with the court, in which case it would witlly subject state officials to national or

international prosecution. Regrettably, neitheumsgment was met in the case of Uganda.

For starters, in the Ugandan case the governmself is complicit of war crimes.
According to Branch, “[Ugandan] government interminef over a million people without
necessity and without adequate protection and@igtitutes a grave violation of the laws of war
and certainly fall within the ICC’s temporal juristion”.?*®> The ICC accepted the referral from
the Ugandan government on the basis of gravitys thhile acknowledging that international

crimes were indeed perpetrated by the governméet,I€EC will only focus on the crimes
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perpetrated by the LRA because they are graverttiese committed by the government. Chief
Prosecutor, Moreno Ocampo explains: “The criteaadelection of the first case was gravity.
We analyzed the gravity of all crimes in northergadda committed by the LRA and Ugandan
forces. Crimes committed by the LRA were much mauenerous and of much higher gravity
than alleged crimes committed by the UPDF. We foegestarted with an investigation of the
LRA.”#'® By focusing the investigation on LRA crimes omiyany scholars believe that the ICC
played into the political machinations of the gaowraent and hence argue that the ICC has

become an ancillary of it.

President Museveni has been quoted as sayingtiéhat prepared to cooperate with the
prosecution with regard to the allegations: ‘| aady to be investigated for war crimes... and if
any of our people were involved in any crimes w# give him up to be tried by the ICC. And
in any case, if such cases are brought to our taiterwe will try them ourselves®’ This
statement is telling because the government admibeing capable and willing to try its own
perpetrators of war crimes in its own courts, iatlig that the Ugandan judicial system is
operationaf*® This has led many scholars to ask why the Ugagdaernment referred the case
to the ICC in the first place and why the ICC agreeaccept the referral in light of the fact that
it is not a body that was intended or equippedésolve through judicial means, a long standing
political problem of a government*® What is more, the case does not meet the requirteafie
admissibility under Article 17 of the Rome StatuRecall, that Article 17 underscores the ICC
as a court of last resort. In other words, if desta “unable” to bring a person to trial due to an
incapacitated judicial system, or a state is “ulmgl’ to intervene, then it can call the court to
exercise jurisdiction. From the president’s statetrabove, Uganda has neither demonstrated

inability nor unwillingness to prosecute perpetrato
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The government cites the following motivation fte referral: it has exhausted all other
measures to bring to an end the terrible suffeohghe Ugandan people and it pledges full
support and cooperation to the Prosecutor in thesiigation and prosecution of LRA crinféS.
Despite initial promises of cooperation, the Ugandavernment has threatened several times to
withdraw the referral to the court, suggesting thavould halt further cooperation should its
own military become subject to prosecution. Accogdio Branch, the government retracted its
claim of complicity when “Attorney General Amama Blazi stated categorically that the
UPDF is not guilty of crimes and will not be tribgt the ICC"#** This is problematic for the ICC
because without government cooperation the invasbig is at risk of closing down completely.
It is important to emphasize that the ICC needsfiiiecooperation of the state to exercise its
own jurisdiction effectively. This is an objectilienitation of the ICC, for in order to elicit some
form of cooperation from the government, the ICQ ha turn a blind eye on the crimes

perpetrated by it.

The Ugandan referral to the ICC illustrates howgaleregimes emanating from the
principle of state sovereignty fail to render fuiktice. The justice that is rendered is one-sided
or partial at best. Moreover, under this systens ithe state that determines how it will use
international instruments such as the ICC as a aresin to resolve internal problems and fulfill

political interests.
3.3.3 The ICC intervention in Uganda: Achieving Peee?

When evaluating the state sovereignty legal regif®S) ability to achieve peace, |
argued that the SS regime fails to create incemtioe a government to bargain with rebel

group(s) for a durable peace. Practically, sineestate is the only entity that can call the cturt
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intervene, the SS regime generates a bias towargavernment, as such, the government will 1)
have an incentive to commit crimes as part of thelitary strategy to fight off insurrection and
2) will not have an incentive to bargain with ingents since the court can potentially assist the
government in prosecuting them. In this sectionwill argue that by soliciting the ICC to
intervene, President Museveni has a) delegitimthed_.RA as a political force to be dealt with
via peaceful means; b) emboldened the governmantlitarily defeat the LRA; and c) created a
disincentive for the LRA to continue peaceful negtxdns while creating an incentive to resume

warfare.

Given the classification and parlance of the IGCnueatters dealing with the LRA, one
can see how legal regimes emanating from SS gegal ktatus to the government of Uganda
only. It appears that the LRA does not have angllstatus and the ICC confirms and supports
this stance by classifying the LRA as common cratgn Chief Prosecutor Moreno-Ocampo
depicts the LRA in the following manner: “The LosdResistance Army, the LRA, is an armed
rebel group, claiming to fight for the freedom dktAcholi people in northern Uganda. For
nineteen years the people of northern Uganda haen lkilled, abducted, enslaved, and
raped”?*? He further refers to the group and their actiona &criminal campaign” thus reducing
it to a criminal group rather than as a potenteity with whom one can negotiate. Moreover,
the ICC did not take heed of any of the reparaiemands of the LRA some of which are
aligned with the Acholi community. The demands i, “the return to their homes, the end of
government violence and repression, and the palliind economic equalization of the north and
south [of Uganda].. 2 Instead, the ICC legitimizes the government totldown and capture

members of the LRA, effectively calling for theisohtegration.
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It has been argued that the referral has embatddre Ugandan army. Akhavan notes
that after the referral, “[tlhe resulting militagdvances were unprecedented and included the
reported capture in September 2004 of Kony’s bodydjand intelligence officer, as well as the
injury of deputy Vincent Otti, near the town of Ralara, 160 kilometers north of Uganda’s
border with Sudan®** This coupled with the renewal of a bilateral raitit protocol between
Uganda and Sudan and culminated in Operation Irst) Wwhich weakened the LRA, prompted
renewed willingness to negotiate for peace. Faamse, in February 2005, LRA top negotiator,
Brigadier Sam Kollo, surrendered to the Ugandan YArKollo had earlier suggested that the
LRA had wanted to negotiate for peace but noted tha “Ugandan government is never
serious™?* Kollo’'s comment is consistent with prior obsereat about the dynamics of warring
parties in the SS legal regime. | had argued timtrgent groups were the only entity that had an
incentive to bargain for peace under SS. As ilatstt in the case of Uganda, the cost of war is
higher for the LRA relative to the government sittoe government has ICC backing, which also
strengthens the government’s position at the banggitable. If warring parties do negotiate, it is

unlikely that they will reach a mutually acceptablgreement and insurgents will have more of

an incentive to fight.

Despite LRA weakness, it still poses a threat tolians in Acholiland. As it tried to
rebuild it incapacitated forces, abductions of lawis and violence intensified. Moreover, once
the ICC unsealed the arrest warrants of five teplées on October 2005, all efforts of peaceful
negotiations under way in Juba (southern Sudang wkorted. Chief negotiator Betty Bigombe
recognized the futility of such efforts especialyce “[flocusing on top leaders will deter them

from surrendering and seeking amnesty, as severeluding several hundreds of former
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abductees) already have, undoing the great pakes fay the Acholi communities to assure the

LRA that amnesty is credibl&®?*’

4. Hybrid Legal Regimes: A Variant of the Horizontal
Cooperation Models

In the past decade, a third type of legal regimerged to adjudicate international crimes
committed in the context of civil wars. Such reggmeme about after hostilities have ended and
there is some semblance of peace. Usually, thedprgsgovernment calls on the international
community to assist it in bringing perpetratorsrdgérnational crimes to justice in the following
circumstances: 1) when the judicial system has lseempletely devastated by war and the state
needs legal and financial assistance to rejuvema@nd/or 2) when the government has an

interest in ending “the cycle of impunity” by leigiately prosecuting their enemies.

Governments in this predicament envision the mratf the ad hoc tribunals such as
those developed by the UNSC for the former Yugoaland Rwanda but with legal designs
more attuned to respect state sovereignty and dhen’s vision of justice. It follows then that
the legal regime would be based on a relation aimtd those found in the horizontal cooperation
model but with legal design features that have tiguwspecific attributes. For instance, the legal
regime would reflect a “mixed” or “hybrid” composit with the incorporation of international
laws and national laws along with international amational prosecutors, judges, and lawyers in
the practical design of the statutes creating sumlirts. The seat of hybrid regimes would be

located on the territory where the atrocities t@bkce as opposed to situations like the former
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Yugoslavia and Rwanda where the ad hoc tribunadsl@ated at The Hague and Arusha,

Tanzania, respectively.

Similar to the other legal regime coming out @ tiorizontal cooperation model, namely
the ICC, the legal basis for the establishmenhefttybrid court is consensual-“their legal status,
applicable law, composition and organizational cttite had to be negotiated and agreed upon
between the parties [state and the internatioraftets]”?*® Unlike the ICC, hybrid court legal
regime designs vary across cases. Rather thags ddatermining at the aggregate level how
justice should be pursed in one single legal modath country determines how justice is
pursued in the negotiation process between indatidtates and diplomats and lawyers of the
UN Secretariat. In other words, such negotiatiatesses do not lend themselves to the creation
of a single UN court model, instead hybrid modets subject to the political biases of a specific
government and the UN Secretariat, which lead fterdint legal choices on questions of

jurisdiction, organizational structure, and comfiosiof the hybrid tribunaf®®

As of today, there have been four different typefiybrid courts (i.e. in Sierra Leone,
East Timor, Kosovo, and Cambodia). These courtsgaden the aftermath of war and as such
are designed with the intent to bring those maspaasible for past war crimes to account. Since
peace has already been achieved in these casestitite goal is that of justice. This thesis is
primarily concerned with courts that emerge duimgoing conflict and the outcome of peace,
as such examining the diversity of the mixed juasdn of the various hybrid courts is not in its
purview?° It suffices to focus on one hybrid court and deiee how certain design features
reflect the ideas of both the state sovereignty tnedhuman rights models. | will do so by
comparing and contrasting it with the other typekegal regimes that have emerged, namely the

ICTY and the ICC. Since it was the first hybrid nebtb have emerged after the creation of the
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ICTY and the ICC and has made significant stridesachievement of justice with the
prosecution of the former head of state of Libe@harles Taylof>! | consider the Special Court

for Sierra Leone (hereinafter SCSL or the court).

4.1 Salient Features of the Hybrid Court for Sierra Leone

While the regimes coming from the human rightsspective were designed with
extensive legal powers and jurisdictions to enshat the global goal of prosecuting the most
complicit perpetrators no matter what the costsllgc the court designed to address the
atrocities in Sierra Leone paled in comparisonattempting to focus purely on the internal
dimensions of the war, drafters of the statutetargahe SCSL, ironically neglected to consider
several dimensions of the war and as a consequanites oversight, the statute creating the
SCSL was endowed with limited powers and jurisditsi The myopic approach is due in part to
state proclivities to refrain from allowing prowsis in the statute that compromised sovereign
integrity during the negotiation process couplethwie lack of political will on the part of the
international drafters creating the court to dethwsuch matters at the international le%&IAt
first glance, these two positions seem to be atigis¢ates are likely to accept the limitations
imposed by the international drafters especialhcasidesigning a court model with provisions
that address a more global concern is often atittddo pure state sovereign concerns. But the
laws that govern the internal dimension of condliete not as far reaching as those that are
designed to address the international dimensiona obnflict, and as such the ability of the
SCSL to apprehend and bring those perpetratorsdouat for some of the egregious atrocities

that took place at the onset and during the cdnflitmited.
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4.1.1 The Role of the State

After a brutal and devastating civil war that pigd the judicial apparatus of Sierra
Leone, the government of Sierra Leone requestedcitbation of an international court that
would assist them in not only refurbishing the gial system but would also try the individuals
most responsible for violating international crimesring the civil war in Sierra Leone. In
response, the Security Council created the SCS1002%*® The Statute creating the SCSL is a
result of an agreement between the United Natiowiste Government of Sierra Leone and is

therefore a ‘treaty-basesii generiourt of mixed jurisdiction and composition’.

Unlike the vertical cooperation model, where tloeirt has superior authority over the
state, the SCSL does not have such standing dueceourt emerged as a result of a treaty based
agreement. It does, however, have some remnant&gines coming out of the vertical
cooperation model in the provisions that maintdiat the statute of the SCSL enjoys primacy
over national courts. Moreover, the court can idsineing orders on the Government of Sierra
Leone (see the Statute Article 8 and the AgreemAent7). This means that national courts and
other authorities are duty bound to cooperate \lign SCSL to collect evidence, summon

witnesses, and bring witnesses to the court.

Similar to the Rome Statue creating the ICC, hawethere are no provisions specifying
what recourse the SCSL has in the event that radtanrthorities fail to cooperate. Like the ICC,
the SCSL has no means of enforcing the obligat@insooperation. While it will agree to
cooperate with the court in principle, the governtngill not agree to provisions that subject it

to the authority of the court if it suggests commpiging state sovereign prerogative.
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4.1.2 Powers and Jurisdictions afforded to the SCSL

Other striking feature of the statute creatingSi@&SL is that it neglects the international
dimension of the war in Sierra Leone. Unlike ther wathe former Yugoslavia, which was
classified as both internal and international arnoedflict, the war in Sierra Leone was
considered an internal armed conflict only. DespitElence suggesting that the war commenced
as an international war with the invasion of Lilaeriforces into Sierra Leone territory in 1991
(see the Truth and Reconciliation Report), thetdrafof the statute decided to design the court
so it could address only the internal dimensiontte war*** Thus, some of the salient
differences between the design features of the IGiRYute and the SCSL statute are: 1) limited
temporal jurisdiction, 2) limited subject matterigdiction, and the 3) lack of UNSC Chapter VII

powers.

In the statute creating the ICTY, the temporakgliction of the tribunal marks, 1 January
1991, the day that is generally accepted that theiwthe former Yugoslavia started. Instead,
while it was generally accepted the war in Siere@rhie commenced in 1991, the selection date
chosen for the SCSL is 30 November 1896.At this point, the war in Sierra Leone was
primarily internal with government forces in thedés of violent rebel insurrection carried out
by the Revolutionary United Front (RUF). While theis evidence that international crimes
including grave breaches were committed from 1991993, the SCSL cannot account for these

crimes since its jurisdiction is restricted to eigeiiat took place after 199%

By limiting the temporal jurisdiction to accourdrfthe internal dimension of the war
only, the drafters of the court consequently limitae subject matter jurisdiction of the statute

creating the court. The court only has jurisdictiover the laws governing internal armed
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conflict. Thus, the applicable laws are: crimesiagfahumanity, Article 3 to the Geneva
Conventions and Additional Protocol I, other sadoviolations of international humanitarian
law, and certain crimes that fall under Sierra leetaw. This limitation is striking for both legal
and political reasons. 1) Legally: the Rome Statueating the ICC did attempt to go beyond the
laws governing internal armed conflict when it ubdd other war crimes as violations of
internal armed conflict. The SCSL statute does inolude other war crimes with the same
extensive list of violations as the Rome StatiMereover, the grave breach provision, which
upholds the principle ocaut dedere aut judicaregbligates all states to prosecute international
crimes by either prosecuting the accused or exingdihe accused to a concerned state, does not
apply since such crimes can be committed only terimational wars. 2) Politically: despite these
legal limitations, the former President of Libewias indicted, apprehended, prosecuted, found
guilty, and was recently (30 May 2012) sentencefiftypyears in prison for 11 counts of adding

and abetting war crimes in Sierra Leone.

Neglect of the international dimension of the \ato led to the UNSC to decide not to
provide the court with Chapter VII powers. Whileetkituation in Sierra Leone constituted a
threat to international peace and security in #ggon, the Security Council did not mention that
in creating the SCSL it was ‘acting under Chaptér &f the UN Charter as it did in the
resolution creating the ICTY. Because of this decis member states of the UN are not
obligated to cooperate with the SCSL. In other wotlird states do not have to abide by any
request of the SCSL such as arresting or surrerglémdicted criminal$®’ To illustrate, after
unsealing the indictment of Taylor, then sittingatieof state of Liberia, on 7 March 2003, the
indictment was publically announced on the 4 Ju@@32 while Taylor was at a meeting in

Ghana. Ghanian authorities failed to act on thectntent and arrest Taylor. Taylor subsequently
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resigned from office and was given asylum in Nigé# It was only after significant political
pressure from the United States that Nigeria extrddlraylor to the SCSL on 29 March 2006.
Thus, while justice was indeed served with the atrdent, apprehension, and eventual
prosecution of Charles Taylor, it was not due ®dlesign of the hybrid couper se which had
clear stipulations that could have precluded Taglprosecution (lack of Chapter VII powers,
limited temporal and subject matter jurisdictiomjstead, the apprehension and prosecution of
Taylor occurred due to political pressure and &msce from third states (namely the United

States and Nigeria).

4.2 Preliminary evaluation of hybrid legal regime’s ability of achieving peace
and justice

If we were to conceive of an ideological spectrumiere at one end we place the
principle of state sovereignty and at the other #adprinciple of human rights/cosmopolitan
rights, a hybrid model is a model that would falhreewhere in between these two principles.
Recall from the previous section that the origingnt of the International Criminal Court (ICC)
was to reconcile the principle of SS and HR in lmgal entity. Ideally, the design of this regime
would give equal weight to both principles of HRIZS. Yet, as we have seen, the actual design

of the Rome Statute creating the ICC shifted moweatd the SS side of the spectrum.

In principle, one can design a hybrid model tkatloser to HR or SS. This choice would
have practical implications on how the court isalfgdesigned; in other words, a hybrid model
that is more in line with HR would have legal pos/eand jurisdictions more in line with

international law rather than domestic law, ancewersa for hybrid regimes designed more in
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line with the SS. The closer the hybrid model(gpi$iR the more the issues that were discussed
above concerning the HR regimes ability of achigvippeace and/or justice would apply.
Similarly, the closer the hybrid model(s) is to $& more the observations made above about

SS regimes ability to achieve peace and justicddvaypiply.

With regards to country specific hybrid court majelvhere each hybrid model falls
within the spectrum will depend on several fac&ush as, the interests of whoever is in power
at the end of the conflict: the incumbent governinan interim government led by the United
Nations (i.e. East Timor and Kosovo), or the insmtggroup turned government; the strategic
position of the state in question, or in other vgpravhether the state poses a threat to
international peace and security; and, how the wmded: decisive victory or negotiated

settlement, etc.

5. Domestic Tort Litigation (DTL) Regime

Applied to the international setting, the views tbk DTL regime are in line with
consequentialist concerns, which call for settlpafjtical accounts before dealing with concerns
of justice. Scholars in this camp maintain thatlaions of international crimes should be
prosecuted, but do not believe that internationatam or convention impose on states a duty to
prosecute individuals at the price of compromisiragional stability”>° Since we are working
under the rubric of the logic of consequences, mufnie cooperation models governing state
and international court relations apply here. | ETL regime, the court is neither a “supra-state
entity” nor an “instrument” used for states to gectheir interests. The court is merely a device

to resolve disputes between opposing parties. TWwhgn bargaining during civil wars, both
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parties have to have the ability to solicit thertom the event that they fail to agree. In Chapter
lll, we saw that in order for the DTL internatioabal regime to work, both the state and the
insurgent group have to be regarded as equals timelémw. This implies two things: 1) both the
state and the insurgent group can call the coumtervene when either one or both commit
international crimes and 2) if the court shoulceimene, both the state and the insurgent group
will be prosecuted and penalized in a way whicltasnmensurate to the crimes committed.
Thus, in the DTL it is under the threat of courbgeedings that settlements are concluded:
parties agree to make concessions to each otheusedheir interests are best served by
avoiding the court. The main role of the courthattof determining the bargaining possibilities
for the opposing rational parties, as parties wagcee on any outcome which improves on the

expected judgment rendered by the court.

The recognition that under the DTL the court’s esisé role is that of affecting the
parties bargaining range suggests that courts doeildesigned in order to achieve “the best”
possible bargaining range for the warring parties. instance, if the desired outcome is the
immediate cessation of hostilities, one would likebe in a situation where conflicting parties
might find a mutually beneficial agreement. Sinkbe existence of these agreements (points in
the bargaining range) depends on the courts’ desiga will choose a design (if any) that will

change the parties incentives from fighting to riedimg for peace.

5.1The Modus Operandi of DTL

Usually, parties in a domestic civil dispute halie same legal rights. In particular they
have the same right of calling for the interventmnthe court. A necessary condition for the

DTL model to be effective in the international Bejtis that the government and rebel group
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would be granted symmetric status with respectrtangéernational court. By virtue of this
symmetry, the DTL model has the potential of adslresall the problems stemming from the

asymmetries of the SS model.

5.2. Peace vs. Justice

Popular view holds that under the DTL peace idadsfor justice, and this is usually seen
as a drawback of the DT® | am now going to carefully examine this point Byconsidering
what exactly happens when parties are given theortyuty to negotiate for peace and 2)
evaluating whether the peace that is obtained camhdbe expense of justice. When parties
negotiate for peace, we have two possibilitiehezithey reach an agreement or they do not. If
no agreement is reached there are, in turn, tweilplesscenarios under the DTL: 1) nobody
wants to call the court or 2) somebody calls tharicon the first scenario, war continues,
nobody is held accountable, and there is neithacgeor justice. This outcome is certainly
problematic. Any serious attempt of extending tleach of the DTL to deal with the

management of civil wars must incorporate feattimasavoid this scenario.

A straightforward solution to this problem would to set a date and stipulate that an HR
court will intervene if parties fail to negotiaterfpeace by that date. In fact, this provision
generateper sean incentive for the parties to bargain and avba&l dourt’s intervention. More
generally, any system that generates incentivepdoties to call the court after negotiations’
failure will do (for instance, the first to call @hcourt gets some form of clemency, etc.). In

principle, these incentives can be carefully desilyso as to ensure that the incentives to call the
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court is powerful enough not to let the war contimudefinitely but weak enough not to undo the

potential gains from bargaining.

In the second scenario, the court’s interventisnavoided with the parties making
concessions to one another. In this case, perpetrate not given a “free ride,” but instead, their
“punishment” consists in transferring part of theiealth to the victims of their crimé&: By
definition (since the parties have reached an ageeé), this compensation is preferred by the

victim to the perpetrators being punished by tharico

It is possible that the international community magt deem the compensation
commensurate with the gravity of the crimes. Thiguld simply mean, however, that the
“preferences” of the international community diffesm those of the party in question (which is
“revealed” by the very fact that this party hasepted the deal). In fact, this is one of the
distinguishing features of the DTL model, which-eenin place--puts weight only on the

preferences of the party’s involved in a disputel aot on those of third parties.

In sum, the real issue is not whether peace ietrddr justice. It is really about which
preferences, those of the victims or those of thernational community should prevail. Once
this choice is made, the type of court design @vellof punishment rendered will follow as a

consequence.

5.3. Justice and Peace

A criticism of the DTL regime comes from the ideaAkhavan (1995), who suggested

that there is a complementary interrelationshipveeth war crimes prosecution and the peace
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process. In Akhavan's view, the chance of war toowr depends on today's level of
accountability’*? In other words, the less you prosecute perpesadtatay the more the chance
of war tomorrow increases. According to this vieome of the benefits of the DTL regime are
temporary. By reducing/eliminating prosecutionsg fDTL regimes would probably lead to

ending the war sooner, but only at the price oigaédr chance of a resurgence of war.

In my view, when correctly understood, Akhavarbservation is not really a criticism of
DTL. Rather, it highlights an important relationtlween sanctions and chance of future
hostilities®*® which must always be taken into account in oraercorrectly determine the
combatants’ incentives and their bargaining poksds. Due consideration of such a relation is

necessary to determine the optimal regime as wdha optimal level of punishment. This view

is perfectly in line with consequentialist concerns

As a general matter, Akhavan’s concern applieentporegime, and probably has more to
do with the level and the type of punishment thath whe regime itself. For instance, one could
imagine a scenario where the HR regime is in platehe sanctions imposed on the perpetrators
are insufficient to deter future hostilities. Paraidally, in an admittedly ideal scenario, the DTL
might be the regime that is less vulnerable to Akinés point. In fact, if we suppose that the
parties in a conflict would correctly assess thiatien between sanctions and probability of
resurgence of hostilities, then the parties woualbrporate this in their request/demands at the
bargaining table. If an agreement is reached, tmeassions from one party to another (which
are the “punishments” in the DTL) would then acdofon Akhavan’s concerns in a way that all

parties deem satisfactory.
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5.4. Fairness under the DTL

As we have seen, the punishment of a perpetnatthrei DTL consists of the concessions
it has to make to its victims. In the applicationtloe DTL, one would like to ensure that the
more culpable the perpetrator the more conces#ioviauld be willing to make at the bargaining
table. In order to guarantee that this is indeeddhse, it is then necessary to ensure that the
more culpable the party is “the lower” its’ bargam power. Recall that in the DTL, the main
role of the court is that of determining the pa&'tieargaining range (by determining the parties’
threat points), we can then conclude that thisufeatwill be obtained by guaranteeing that the

sanctions imposed by the court would be harshemibre heinous and numerous the crimes.

5.5 An Illustration of de facto DTL at work: Second Phase of war in the Former
Yugoslavia

Earlier it was argued that with the creation of togY, the logic of appropriateness
prevailed. An international court was establishededress violations of international criminal
law during the war in the former Yugoslavia by mosting those most responsible for
perpetrating these crimes. While it was perceived this approach would satisfy the goals of
justice, practically, it hindered prospects of aelmg any form of peace. As D’Amato observed,
given themodus operanddf the ICTY, a peace agreement would ensue ordgdfet talks/deals
were made on the side. As such, the US delegaimbijudt that; by abrogating from the HR
system and adoptingde factoDTL, it was able to create incentives for warrirgmbatants to

bargain.
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Since the ICTY had indicted war criminals Karadand Mladic for war crimes, the US
refused to bargain with them, bringing Milosevic tioe forefront as primary negotiator.
Milosevic insisted that the indicted men were neaggto make peace, and if excluded from the
negotiations they would cause more havoc and asmtia fight*** When the preliminary peace
talks began, Milosevic secretly arranged for the efican delegation, led by Ambassador
Holbrooke, to meet with Mladic and Karadzic. Acaogito Bass, on September 14, in Pale,
Karadzic and Mladic signed an American paper plegigo end the siege of Sarajevo, and
“[ulnbeknowest to the public, the Americans heldeomore meeting with Karadzic,” in
Belgrade’”® There, Milosevic told the American team that Kaiadwould be part of the

negotiations. The American team agreed as longaaadkic did not lead the Serbian delegation.

Aside from the secret talks to get the Bosnian Séstsign the cease-fire, the US had to
make additional assurances to shield them fromegrdg®n in order to entice them to sign the
actual peace agreement. A month before the Daytacd’talks (October 1995), the Pentagon
and the “reluctant” State Department agreed thaff®A Implementation Force (IFORj®
which was to be deployed to implement the peaceesmgent, would not be responsible for
arresting war criminal’’ At the actual Dayton talks the Americans employRehtagon
language: “IFOR would not arrest war criminals, hwvould have the authority to do s&* In
other words, if IFOR troops happened to come upan eviminals during their peacekeeping
effort, then it would arrest the criminals, butwbuld not actively search for the men on the

Hague’s list*° In practice, IFOR embarked upon a policy of avoizkt>°

The war crimes issue was not allowed to even serifathe talks for fear that Milosevic
would never accept it. Bosnian President Izetbagoxanted and suggested that Bosnian Serbs

be treated like defeated Nazi's with terms imposgen them, some of which were the
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following: 1) arresting and extraditing of war cimals, 2) imposing of automatic sanctions in
case of noncompliance, and 3) vetting of war cratinfrom police, military, and office
holders®! US Secretary of Defense, William Perry dissuadestblegovic from pursuing this
course. As a consequence, Bosnians were spegifitalll not to mention war criminals.
Moreover, Britain and France did not want sanctionsr war criminal$>? Despite the fact that
Bosnia had made significant military and territbgains towards the end of the war during the
October offensive and that it bore the brunt the, wmane of the terms that it requested were
granted. While the Dayton Accords did create a Bosistate with internationally recognized
borders, it was still divided in two parts: the Eeation of Bosnia and the Republika Srpska;
each with its own autonomy and arf§.The Dayton Accords also included provisions with
special arrangements for refugees and displacesbiper(a particularly acute problem for the
Bosnians). The only provision that partially mee tBosnian terms was the stipulation that

denied war criminals the right to hold public offior engage in public life.

William and Scharf correctly observed about the tbayAccords that “...the emphasis
on a peace deal required the active underminirthefipplication of the norm of justice during
the negotiations..?* The American delegation recognized that the peseai an HR based
system such as the ICTY thwarted any possibilitattdining peace, and hence adopted a DTL
like system, whereby parties would not be prosetiita peaceful agreement was reached. Later

in Chapter V, | will provide a more detailed anadysf the mechanics of the DTL system.
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“It is not our place to interfere. Have faith irethabilities to solve their problems on their olwn.

The Traveller

Star Trek: The Next Generation

Chapter 5

Optimal Court Design: A Comparative Analysis

In Chapter IlI, | formalized the war/bargaining gafooth in the static case and in the
dynamic one. | also gave an example showing howuat can alter the strategic problem the
combatants face. While admittedly rudimentary, #eample successfully highlighted an
important feature: a court may alter the profiipoof negotiating relative to going to war. This
observation calls for further investigation int@ ttole a court may play in a conflict situation as
well as for an examination of the effectivenessdifferent court designs. This study is the

subject matter of the present chapter.

In Chapter ll1, | reviewed the different legal wig of state sovereignty, human rights and
cosmopolitan rights, and domestic tort litigatidm.Chapter 1V, | showed how these different
views translated into different court designs andlyzed the role the court played in the civil
wars of the former Yugoslavia, Uganda, and Sierearie. All of these developments come
together in the present chapter. By using the wagéining game of Chapter Il, | show how the
different court designs of Chapter Il and IV giviee to different strategic situations, hence
games, faced by combatants. This provides the Wasisa comparative analysis of the

effectiveness of the various regimes. Specificallge would proceed as follows. For given
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structural conditions and combatants’ beliefs, wogld formalize the game corresponding to a
given court design and determine the equilibriumicomes of the game. Then one would
compare the outcomes achievable under the varpersiissible” designs, and determine in this
way, the best design relative to the desired objedfi.e. achieving peace). | illustrate this
procedure in detail in Section 4 of this chaptenisans of a numerical example. | would like to
stress, however, that the example in Section 4,doefact, much more than showcase the
procedure of comparing, for given structural conds and combatants beliefs, the effectiveness
of different court designs. The numerical spectimas have been chosen in line with the
findings in the literature on civil wars, and theample is evidently “robust” (that is, small
perturbations in the structural conditions and Ire tcombatants’ beliefs would produce
“essentially the same” equilibrium). Thus, withiretsimplifications discussed in Chapter I, the
example of Section 4 can be viewed as a descriptian“typical” civil war. For this “typical”
civil war, | explicitly compare the equilibrium atdmes under the regimes of Anarchy, Human
Rights/Cosmopolitan Rights, and Domestic Tort latign (the analysis of State Sovereignty is
implicitly contained in that of other regimes), asttbw that the Domestic Tort Litigation regime
outperforms the other regimes in terms of its gbiif leading the combatants to negotiate for
peace. The example of Section 4 can be viewedesu#t that lends formal support to the thesis
put forward by D’Amato during the Yugoslavian war @discussed in Chapter IV (yet, as shown
in Section 4.4 and further discussed in Section B!Amato’s argument does require some

substantial modification).

This chapter unfolds as follows: | start off witlmeview of the formal model of civil wars
in Section 1. Before | model the courts under déie legal regimes, | briefly recap the features

of the legal systems emanating from the principleé state sovereignty, human
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rights/cosmopolitan rights, and the domestic titigdtion in Section 2. | list the assumptions for
modeling in Section 3. In Section 4, | show hovwompare different regimes. As | said above, |
do so by using a numerical example, because |egelieat this results in a clearer and more
immediate explanation, but the procedure is fubpneral. | then comment on the reasons why
the domestic tort litigation outperforms other rags and, once more, tie this explanation to the

literature on bargaining failure in civil wars.

1. Legal regimes and the war/bargaining problem

As we have seen in Chapter Il, the problems combsface at a given point in time can be

schematically represented by means of the “bigkjlbelow.

Fail > Actof War
Fail > Act of War
Negotiate —  Negotiate
Success Success
Figure 5.1
A “big block”

The full specification of the war/bargaining gantleat is the one that factors in the temporal

dimension of the problem, consists of repetitiorroiime of the “big block”, with the chain
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coming to an end either when negotiations are ssfakeor when one defeats the other. What
happens at a given time in a “big block” affects ttext “big block”. That is, the acts that take

place in each “big block”, such as negotiation jesals, negotiation settlements, acts of war etc.,
involve transfers of resources, destruction of weses, information gathering and, hence,
induces combatants to update their beliefs’. Thusunderlying structural conditions as well as
the players’ beliefs change as we transition frara block to the next. Moreover, as observed in
Chapter I, this transition may not be determigigts the transition to the new big block may
also depend on factors that are not under the dagentrol (players consider this occurrence a
random event). In addition, there is asymmetrionmiation both within each block and the

transition to the future block. In principle, thensplete analysis of the dynamic war/bargaining
game would consist of two parts: (a) the deternmnaof the outcomes of a “big block” as a

function of the underlying structural conditionsdgplayers’ beliefs; and (b) to the determination
of the evolution over time of the structural coratis and beliefs. As noted in Chapter I, the full

analysis of this dynamic game of incomplete infaiora poses formidable challenges even

under very strong assumptions, and is, at any batgnd the scope of this thesis.

As stated throughout the thesis, my goal is insthatof bringing to light an aspect that
has been, surprisingly, neglected in the formadrditure: the role of the legal regime in
determining the problem faced by conflicting pati&@he recognition of this role leads to an
implication of utmost relevancdegal regimes can be designed so as to generateaighée
incentives for conflicting parties to negotiate lrat than go to warln the remainder of this
chapter, I will show how this can be done. | wilttis on a point in time (a “big block”) and will
show how, given certain structural conditions argdielfs, certain regimes might be able to

generate the right incentives for parties to bargdiile certain other regimes might fail to do so.
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2. Conflict and courts in civil wars

In this section, | will briefly recap the main chateristic features of civil wars, legal
regimes, and associated courts. | will also higtilithe main assumptions under which my
subsequent analysis will be performed. For a mgtensive discussion on this topic, | refer the

reader to Chapter II.

2.1 The basic game

The actors involved in a civil war are the goveemty G, and one or more rebel groups.
For simplicity, | assume that there is only ondhese groups and will denote it by R. G and R
fight to seize control of the territory, resourcasd assets of their country. The set of decisions
available to G and R as well as the potential au® associated with these decisions are
modeled as a game. It is convenient to think ofhsacgame as being constituted by two
interrelated partsyV andB, each a game in and of itself. The first p#vt,is a war game. The
players in the gamay, are G and R. The actions available to them coomdpo the possible
ways each player has of fighting the war. In gelner@e might have to consider a large number
of actions. Practically, however, a course desonpdf these options, “fighting conventionally”
and “fighting unconventionally”, would do for thegsent purposes. The payoffs associated with

the players’ choices are determined by the undeglgtructural conditions of the war.

The second parB, is the bargaining game. The players are still @ Rrand the actions
available to them consist of possible proposalsttiey can make about the division of the pie.

This represents the worth of the countries res@yteeritory, and assets G and R dispute over. It
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is possible, and allowed in the model, that the pasties value the pie differently. The key
observation is that the war game and the bargaigarge are interrelated, that is the players’

decision in one game depends on the possible oekam the “other” game. In fact, an
important ingredient of the bargaining gaBes the specification of what happens if the player

fail to agree, that is the specification of theygls’ outside option. In actual situations, when G
and R fail to agree at the negotiation table, dnth® options available to them is to go to war.

Formally, this corresponds to the players “exititigé bargaining game and “entering” the war

game. Thusthe players outside options in the bargaining gdtheorrespond to the players’

expected outcomes in the war ga¥ile

Both gamesW andB, are games with incomplete information. In gaWgeach player

has private information about its own military chjities and resolve, and can make only an
imperfect assessment about the other player’s déapeband resolve. It is possible that players
entertain views that are at odds with each other.imstance, each player might believe that it is

going to win the war.

In the bargaining gamB, there are two sources of private information. Tiret stems

from each party having private information aboatatvn assets and resolve. This matters in the

bargaining process as it determines the concestiahgach party has the potential to make. The

second source of private information comes fromvtae gamé/V, as this game determines the
players’ outside options in gant® SinceW is itself a game with private information, it then

follows that the outside options in garBeare also private information. Just like aboves thi
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produces the feature that the players’ evaluatioth&r outside options might be at odds with

each other and, in fact, their sum might even extlee size of the pie (see Section 4).

Following the literature in Game Theory, | will oha the players’ private information by
means of the notion of “type”. Also, for the salkeclarity in analysis and exposition, | make the
drastic simplification that each player can be wliyane of two types: weak or strong. | will use
the notation R, which means that the rebels are of a weak ty@eviR; indicated the strong
types (the notations fzand G have similar meaning). The reader should thinkheke types as
military types, that is, as a summary descriptibthe players’ military capability. Each player
knows its own type, but in general, has only paitiformation about the other players’ type.
Following the literature on Bayesian games, thigiglainformation is described by means of a
probability on the other players’ type (for instantR is weak and believes that G is weak with

probability 0.4”).

2.2 Courts under Different Legal Regimes

The key observation for modeling courts in civiara is that the presence of a court
alters, with respect to a situation of (internaséijranarchy, both the options available to warring
parties as well as the potential outcomes that noghain.Formally, the introduction of a court
appears as a device that alters both gamMéandB. It does so, by modifying both the actions

available and the players’ payoffs of those games.

In particular, by altering the players’ payoffss@urt may alter the relative profitability of

the choice of negotiating versus the choice of gamwar. Other constraints notwithstanding,
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the introduction of a court may induce warring @tto bargain for peace. Practically, the
courts ability to induce negotiations is limited fagtors of various natures: political, historical,
geographical, military, etc. In the case of civian, since the international community is
typically more powerful than the state where the i8aaking place, the factors of geographical
or military nature are usually of second order @ncThus, it makes sense to focus on factors
of a political/ideological/ historical nature. The®nstraints emerging from these factors are
encoded,de jure or de factg in international treaties/statutes and in inteomal law, and
eventually produce different court designs. Thisaisrucial factor, whose importance was
revealed in the cases studied in Chapter IV: thathe court’s ability to successfully induce
negotiations depends significantly on its desigmsTobservation makes a (formal) comparative
study of alternative legal regimes and associatagtcdesigns all the more pressing. What
makes this study possible is the following obseovatstarting with the games/ andB under
anarchy, the modifications produced by the couet different under different regimes. Thus,
generally speakinglifferent legal systems produce different incestif@ parties to commit

crimes, to bargain to avoid the involvement of¢bart, and to bargain for a durable peace.

2.2.1 Courts under State Sovereignty (SS)

Before modeling courts under different legal regime brief recap of the main features
of the different legal regimes is in order. In Ctaaplll, |1 looked at the principle of state
sovereignty and saw how this concept became opagdtas a legal regime in Chapter IV. The
main feature of a legal regime based on this geleds an asymmetry: under this regime, only
the state has the right to call the court. Praltyicéhis implies that the state will not call the
court in the event that it violates the law and tékels cannot call the court to hold the state

accountable. Moreover, even in the event that atdswalled upon to intervene, its ability to



136

prosecute would be highly dependent on the stat#dlaboration. This translates into the feature
that when G does violate the law, the court iskatyi to prosecute G as was seen in the case of
Uganda and the ICC in Chapter IV. This is yet aaptasymmetry associated with the SS
regime: the court is likely to sanction the samelations committed by both G and R on
different scales by showing more leniencies tow@r@even impunity i.e. Uganda) than for R.
Some of the potential drawbacks of this legal regare easily inferred: 1) it may exacerbate the
problem of committing humanitarian and human rightdations (G has no incentive to cease
committing atrocities when the court has agreedefoain from prosecuting it); 2) it may
dramatically reduce the value of bargaining (G hasncentive to bargain with R when it can
either get rid of R militarily, and/or in the evahtannot fight or defeat R directly, it can cidle

court to prosecute R if R committed crimes).

2.2.2 Courts under Human Rights/Cosmopolitan Right$HR/CR)

In Chapter lll, | studied the principles of humaghts and cosmopolitan rights and saw
how they became operational through the Internatid@riminal Tribunal for the former
Yugoslavia (ICTY) in Chapter IV. The main featureaocourt based on the HR/CR principle is
that the court can automatically intervene uponiafmaction of the law. Neither party is needed
to solicit the court. Moreover, once the court mémes, all parties will be prosecuted if they
have committed crimes. In this sense, there is sgtmnbetween parties because both violations
of R and G are sanctioned on the same scale. br @tbrds, justice will be meted equally to

both parties yet commensurate to the crimes coraditt

In the cosmopolitan rights model, everybody, idahg civilians and individuals not

directly involved in the war, can call the court tetervene. At the cost of a minimal
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approximation, for all practical purposes, this che considered the same as the court
automatically intervening upon violations of thevJaand as such the two regimes, HR/CR, can
be modeled as one. The potential drawbacks ofdigisne are not as evident as those of SS and,
in fact, half of the formal analysis in this chapi® devoted to unveiling them. As we shall see,
this regime is largely ineffective in addressingg# issues that, according to the literature on
bargaining for peace during civil war, prevent matfrom successful negotiation. Also, this
regime might generate a rather perverse effecexaected punishment (which might be very
harsh and costly, i.e. Charles Taylor) might ougheany potential gains from bargaining, “all-
out war” may result as the only optimal option. ¥&v an instance of this in Chapter IV when
studying the war in the former Yugoslavia. The Eadneeded for negotiations, were the very
leaders slated to be sanctioned by the court. Timéget) States understood that parties would
have no incentive to bargain for peace with prosens pending. Thus, it advocated an

abrogation of the law to entice warring partieth® negotiating table.

2.2.3 Courts under the Domestic Tort Litigation (DTL)

A necessary condition for the DTL to be effectivehe international setting is that G and

R would be granted symmetric status with respeantanternational court. In particular, G and
R must have the same right to call the court, drmhe party does call the court, all players
including the one that called the court, will ben@ned if they have committed crimes. As we
shall see, this regime has the potential of subagsaddressing the drawbacks associated with
other regimes. Firstly, and perhaps rather unergéct we will see that this regime favors
information transmission. That isfformation transmission is less costly under tieigime than
under other regimesThus, this regime has the potential of reducing ftimformational

asymmetry” that the literature on bargaining foage has identified as one of the main causes,
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(possibly the most important), for bargaining fedlu Secondly, this regime is capable of
preserving all the potential gains from negotiatidghus keeping the value of bargaining
relatively high. Finally, being inherently symmetrthis regime is not subject (unlike SS) to all

those drawbacks stemming from the asymmetric tresatof the conflicting parties.

2.3 Court’s design and the timing of its introduction

When analyzing the impact of different legal reganit is crucial to determine at what
stage of the conflict a court is introduced. To wbg this is important, let us consider a situation
where a court is introduced only after internatloobames have been committed. In such a
scenario, the value of bargaining is higher fohbmdrties under the DTL regime than it is under
the HR/CR. This is so because under the DTL reginpdayers reach an agreement, then no
court is called, and no sanction is imposed onplagers for the crimes already committed. In
contrast, under the HR/CR regime the players wdaddpunished for the crimes committed
independently of their willingness to bargain sljpiossible, however, to envision scenarios where
these conclusions about the relative performancdiféérent regimes might be reversed; for

instance, by considering a situation where a dsualready in place before the onset of the war.

3. Modeling Civil Wars: Characterizing Assumptions

In this section, | am going to briefly review thet ®f empirical regularities identified by the

literature on violence and bargaining for peacemnducivil war, as discussed in Chapter Il. For
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the purposes of this section, it is important @hhight and illustrate how these findings translate

into formal assumptions about the galésandB above.

1) Rebels (R) are at a military disadvantage relatoveggovernment (G) forces and will,
therefore, fight indirect, unconventional wars. fiRatly, this translates into the feature
that (all other things being equal) R’s payoffs émgaging in direct battle are lower than

R'’s payoffs for resorting to indirect batfi&.

2) Though G is at a military advantage, it is unlikédlyengage in direct battle with R. As
such, it will be unable to garner information ors®Rength, capabilities, and resof78.
Formally, this corresponds to the feature that 6 twaly partial information about R’s
military capabilities. Moreover, G may obtain manéormation by engaging R in direct

battle than by resorting to indirect methods offevas:.

3) G is more likely to resort to unlawful methods ofifare to defeat R’ instead of
negotiating with R. Formally, given its lack of ammation about R’s military
capabilities, G’s expected payoff for fighting ungentionally is higher than both the
payoffs achievable through conventional warfare dahd payoff achievable from

negotiating.

4) Both parties are unaware of each other's strengith solve. They are likely to
overestimate their own strength and underestintaedf their opponentsS® Formally,
the sum of the parties’ outside options in the barigg game exceeds (at least at the

onset of the war; i.e., before additional inforroatis gathered) the size of the pie.

| refer the reader back to Chapter Il for a thotodgscussion of these assumptions.
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4. Relative Performance of different Regimes: A Comparative
Analysis

| am now going to study the relative performancdhaf various regimes in terms of their
ability to induce parties to negotiate for peaceoTeatures of my approach should be stressed
once more. The first feature is that | consider pheblemat a given point in timeand ask
whether or not there is a regime that migittuce parties to negotiate at that poifithe choice
of focusing on a given point in time is motivatey two sets of factors: 1) As discussed in
Chapter IlI, the study of a dynamic game poses fiable challenges even at the level of a
simple example, and hence, it cannot be tacklgtigthesis. More importantly, | did not want
to mix the study of different court designs withe tbomplications arising from the dynamic
game. 2) To the best of my knowledge, this is tts fesearch project that formalizes the notion
of legal regimes in the context of civil wars anidses their relative performance. As a
consequence, | thought it best to showcase thegspartaining to the formalization of legal

regimes in their clearest and most basic form.

Schematically, my analysis focuses on the studg given “big block”, as identified by the
conflict’'s underlying structural conditions and thlayers’ beliefs. Each legal regime determines
a different “big block” as some of the structurabperties of the corresponding games (actors,
payoffs) depend on the regime. | will study the iloium outcomes of the games
corresponding to each regime, and then will evaldla¢ different regimes by comparing these

outcomes.
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Act of War

Negotiate

Success

Figure 5.2
A “big block”
Its specifications depend on the regime in place.

The second feature is that | illustrate my appnoaed findings by means of a numerical
example. | have chosen to do so for the followiegsons. As stated in the previous section, the
findings of the literature on violence and bargagnfor peace during civil war take the form of
gualitative restrictions on the players’ payoffgldreliefs in the games/ andB appearing in the
“big block”. A study of the game®V and B for arbitrary payoffs and beliefs satisfying those
restrictions would certainly be possible, but, iny mpinion, would not be particularly
enlightening. In fact, it is easy to convince otief@at the restrictions identified in the list are
sufficiently strong that any numerical example sfging those restrictions can be considered a

description of a “typical” civil war. Hence, dirdgtcasting the analysis in numerical form has
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the advantage of delivering sharper results whieh) at the same time, representative of the

general situation.

Stated more formally, it is easily seen that tkaneple that | present, besides satisfying
the constraints identified by the literature,rabust to both perturbations in the payoffs and
beliefs. The latter observation is especially int@ot in view of the extreme assumptions which |
make, again for the sake of delivering a clearltesa the players’ beliefs. | should also point
out that my example displays the additional assionpthat “fighting unconventionally” is a
dominant strategy under international anarchy. lResady discussed in Chapter Il, Section 2.1.2,
while the assumption considerably simplifies theéedwination of the equilibrium, all of the
conclusions obtained in this section would go tigtounder the weaker assumption that fighting
unconventionally is a dominant strategy only foaf that fighting unconventionally is a “best
response” for G to R fighting unconventionally.this form, the assumption is simply one of the

regularities found in the literature and, thusadamo loss in generality.

4.1 A Basic War/Bargaining game in the context of Civil War

This is a 2-player game. The players are G (theegonent) and R (the rebels). In the
bargaining gam&, G and R bargain over a pie worth 100 in totak &btions available to each
player in gameB consist of the possible proposals of how to ghiit pie. If they fail to agree,

then they will enter the war ganW. W is a game with incomplete information. Each plaiger

of one of two possible types: Weak or Strong. TieaG has two possible types, {GGs}, and

so does R, {R, Rs}. Each player has two possible actions in the gane: fight conventionally
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(Bu) or fight unconventionally o). | assume that international crimes are committéeen

fighting unconventionally. The players’ payoffs atetermined according to the tables below,

where R is the column player and G the row player:

THE WAR GAME

a B a, §
GW c u c u
O 20,15 -10, 55 O 0, 35 -40,75
Bu 45,0 30, 20 Bu 20,20 | 5,65

Oc 60,0 10, 30 Oc 30,20 | 0,40

Bu 95, -20 80,15 Bu 65,0 20,45
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As mentioned above, the payoffs specifications dacthe simplifying yet unnecessary
assumption that fighting unconventionally is a doamt strategy for both players independently
of the other player’'s type. To complete the desicnipof the war game, one has to specify the
players’ actual types as well as their beliefs altlbe other player’s type. | am going to assume
that both players are strong, Gs &1d R= R. Moreover, | am going to assume that G thinks
that R is weak with probability € [0,1] and strong with probability 1-y, while R thinksathG

is weak with probabilityc € [0,1] and that G is strong with the complementary prdiigbi-x.
Practically one should think of both x and vy, thielability that one player assigns to the other
being weak, as being close to 1. The assumptidnpthgers are quite off the mark in assessing
their opponent’s strength is motivated by the &itere’s findings reported in Section 3 (Section
3, item 4)). As said above, the equilibrium outcenod the war game constitute the outside

options of the bargaining game, which is a alsaragof incomplete information.

4.2 The basic game in a situation of anarchy

To begin, let us suppose that there is no coutierpicture. According to the assumptions, if
the players decide to go to war, G believes thigtiit one of the two games in the bottom row of

the table: precisely, in the lower left game witlolpability y and in the lower right game with
probability 1-y. Moreover, G knows that in such ase, R would choos§, (=fight
unconventionally) since this is the dominant stygtéor R. G would then best respond by
choosingpy, (in fact, this is a dominant strategy for G aslwélence, the expected value for G
from going to war is given by

80y + (1—y)20 = 20 + 60y
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Since the pie is worth 100, it follows that thghest concession that G is willing to make
at the bargaining table is

100 - (20+60y) = 80 - 60y

Practically, for y close to 1, one should think tbfs number as being approximately 20.
Similarly if the parties decide to go to war, R Wwibknow that it is in one of the two games in
the right column of the table (since R knows thas$ strong). In either one of those games, both

R and G are going to pld}, which makes it easy to compute R’s value frormgdo war. This

value is

65x + (1 —x)45 = 45 + 20x

Hence, R is willing to bargain rather than go ta ¥dét can get something greater than 45 + 20x
(practically, one should think of this number asbeclose to 65 as we think of the probability x
as being close to 1).

We conclude that for negotiations to take placenitst be the case that R's minimal

possible request has to be lower than G’s highestiple concession, a condition that now reads
as 45 + 20x 80 — 60y or equivalently ¥ % —%x. The set of values of y and x for which the

inequality is satisfied gives us those beliefs Wdrich a bargaining range exists. These are

represented in the shaded area in the diagram below
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y
1 NO
7/12 BARGAINING
0 1 X

Figure 5.3
Bargaining Range

From the diagram, we also see that when x and yeda&vely high (for instance both close to
1), which is in line with our assumptions, therents bargaining range. We then conclude that
when these beliefs fall in the range identifiedha literature on bargaining for peace during civil

war, then no bargaining is possible, and partid¢ischoose to go to war in our game.
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4.3 Introducing a temporal aspect

| am now going to enrich the description by introehg a temporal aspect. This is
important because it not only enhances how realis® model is but also allows me to account
for an important phenomenomformation transmissionl already noted in Chapter Il, that the
recognition that conflicts occur over time impliggat any concession or any act of war that
realizes leads the parties to update their beléfsut each other’s type. Needless to say, this
process of updating information is of utmost impode since the presence of asymmetric
information is one of the most prominent causeshaifgaining failures pointed out in the

literature.

From now on, | will endow R with a new action, wiiktlabel “strike,” and the timing of
the game should be thought of as follows. Ldid the date under consideration, that is the date
at which our analysis begins. At this date, theaulythg structural conditions and the players’
beliefs are given and fully described by the waighaing game. At date,twe begin with a
round of negotiations. If this is successful, we done. If this is unsuccessful, R may decide to
strike or not strike. After this decision, we mote@ the new date;t At t;, we have two
possibilities: either R did not strike af in which case the game atis the same ag;tor R did
strike in which case both payoffs in the game,aartd the players beliefs are different as a

consequence of R’s strike. The sequence of movahmmatically described in the figure below
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'R
L - -
. Not strike
strike
B-GAME B-GAME
W-GAME settle W-GAME
settle

Figure 5.4
Game Tree

Again it is important to record that the gamesha boxes on the left branch are different from
the games in the box on the right branch becausesiike produces both a change in the

payoffs and a change in the beliefs.

To complete the description of the game, | havepecify how R’s strike changes the
payoffs and the beliefs. With regard to the paydfisill keep things as simple as possible, and
simply assume that R bears a cost of 10 if it efrikor future reference, | do assume, however,

that war crimes are committed during the strikevduld certainly be possible to embellish this
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description by assuming that R’s strike alters, iftstance, the “size of the pie” by causing
damage to G, but this would not change the substahthe analysis. More importantly, these
embellishments might divert our attention away frevhat is more important: information

transmission and how the players update their fsellemodel this process as follows. Let S
denote R’s action “strike” andS the action “not strike”. | assume that G hgwriar probability

over the set of pairs
{Rw:S), (Rv, =5), (Rs S), (R, =5)}
Thus,
P(Ry,S) = y1

is theprior probability that G assigns to R being weak anddileg to strike. The probabilities
PRy, =S) = v», P(R,S) = y and P(R=S) = 1—-y, —y, —y; have a similar meaning.

Accordingly, theprior probability that G assigns to R being weak is gilg

P(Rw) = P(RwrS) +P(Rw:_‘5) =yt

By setting y.y,= Y, we obtain the probabilities specified in 4ad that analysis applies. After R
decides to strike or to not strike, G updates bigels on R being weak or strong on the basis of

this information. G does so by using Bayes rulecRely, G’sposterior probabilities are given

by

P(RyIS) = y::rlys » P(Rs|S) = J’13‘)|'SJ/3
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and

1-— — —
P(Ry|=S8) = =i P (Ry|=8) = — 22222

Notice, that by choosing,sufficiently close to 1, ysufficiently close to 0 (possibly 0) and y
positive but sufficiently close to 0, we have theatiires that: (a) at the beginningyidr
probability), G is “almost certain” that R is wealk,accordance with Section 4.2; (b) if R strikes,
G becomes “certain” or “almost certain” that R ig08g; finally, (c) if R does not strike, G is
“almost certain” that R is weak (that the war/bamgeg game in tis essentially the same as the
war/bargaining game i)t In what follows, | assume thai30. Thus, if R strikes, G becomes
certain that R is strong. In view of the previouscdssion, this is “harmless” and simplifies the

determination of the equilibria.
4.3.1 Pre-emptive Strike

The above description lends itself to a two-folterpretation. One possibility is that our
analysis is taking place at an arbitrary date tictvlindicates that the war has been fought for
several periods, or in other words, it is ongoimgsuch a case, what | labeled “strike” should be
interpreted as an ordinary act of war which, at gwnt in time, induces the revision of beliefs.
Another interpretation is that our analysis is nakplace before any act of war is committed. In
such a case, what I labeled “strike” can be intgat as a “pre-emptive strike”. In the literature
on bargaining and war, such a “strike” is usuatiteipreted a “costly signaf®® and | will give
the same interpretation below. At any rate, thenfdranalysis of the two situations is exactly the

same.

4.3.2 Equilibrium analysis for the game under anarchy
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| assume that R incurs a cost of 10 for strikingergthing else is unchanged. | also
assume that war crimes are committed during thieestbut this will be significant only in the
next section. The process of updating beliefs Yalhg R’s choice to strike or not strike was
described above. In order to examine the outcorhéli® game, the first step is to determine

whether or not R will strike.

A. If R does not strike, then G believes that R iskwedh probabilitylyy—zy and that it is
—JY17J3

strong with the complementary probability. For higddues of y and x, the situation is
exactly like that studied in section 4.2; ther@dsbargaining range, parties go to war, R

gets 45 and G gets 20. Notice, however that thgepteexpected payoffs are

V2
1-y1—-y3

V2
1-y1—-y3

L) 20 =20 + 60
- Y3

80 + (1 —
1-y,
and

65x + (1 —x) 45 =45 + 20x

for G and R, respectively. For high values pf and x, the numbers are close to 80 and
65, respectively.

B. If R does strike, then G changes its mind aboutd®y G knows that R is strong and is
willing to concede up to 80. Any concession lowsrt 80 makes G better off than going
to war. The minimal request that R (after havingck} would make at the bargaining
table is 45 +20x, where x is the probability thaa$signs to G being weak. Sinc&A,

we have



152

45+ 20x <65 <80

and we conclude that there is a bargaining rangaplt@cally, the set of admissible
beliefs after R strikes consist of the segment][01 the horizontal line because G is

certain that R is strong (the probability y thaisRveak is 0)

" 1 "

Figure 5.5
Admissible beliefs and bargaining range after R’s strike

Any point in the segment represents beliefs forcwHyargaining is possible. In this situation,
there are plenty of equilibria where the partiescegsfully bargain. To see this, notice that when
R strikes, G is certainly willing to concede 55:k@ows that R is strong; by going to war G
would get at most 20 (hence, willing to concedeau0). On its end, R is willing to agree to this

concession. By striking first, and then rejecting Gffer and going to war, R can only get

—10 + 45 + 20x

which is always less than or equal to 55.

4.3.3 More on the equilibrium
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Conditionally on R having struck, G is never wigito concede more than 55 because G
knows that under no circumstance can R achieve tharethis amount. The exact determination
of all possible equilibrium concessions of G in sibgame determined by R’s strike depends on
the value of x, the probability that R assigns tb&ng weak. In fact, R is not willing to accept

any concession lower than

45 + 20x — 10

As x varies in [0,1], this value varies in the mt [35,55]. Knowing X, however, is not
sufficient to determine the equilibrium concessiercept in the case were x =1. If x =1, the
minimum that R is willing to accept is 55, which atso the maximum that G is willing to
concede (in any best-response play). In such a ws&seonclude that the sequence of moves (R
strikes, G offers 55, R accepts) constitutes a NEglhilibrium (NE) of this sequence. In all other
cases, that is for x < 1, knowledge of x is nofisignt to determine the equilibrium. In fact, we
should add assumptions on how players update liediefs about each other’s type following
offers and counter-offers at the negotiation tabtesee this, suppose for instance that x = 0, that
is R thinks that G is strong. Thus, it would befpable for R to accept any offer greater or equal
to 35. Suppose, however, that R wants to play “Haall” to induce G to make a higher
concession. For instance, R might turn down anr @ffel7 in order to convince G that it really
thinks that G is weak, and therefore, it is noting to accept anything below 55 (even if this is
not true). In such a case, how would G react to iRkavior? Would G give in and make a

higher offer or would G try to play “hard ball” é§?

While all of these scenarios are certainly intengstthey are only tangential to the main

inquiry pursued here; their study is in the purvieixGame Theory/Bargaining Theory. In this
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analysis, the main point is that for all x’s these Nash Equilibrium of the subgame determined
by R’s strike, where the parties agree to bargather than go to war. Be that as it may, the
highest achievable value for R (independently oinxjhe subgame determined by its choice of
striking is 55. We conclude that R will certainlgalde not to strike if the following condition is

satisfied

45 + 20x > 55

that is

=
\Y
N =

Since this is in line with the literature, we shbédcus on high values of x; we are going to
assume that this condition is satisfied. We canmsanze our findings by means of the following

proposition.

Proposition 1 In the equilibrium of the game under anarchy, Rtsl@ot to strike. Both parties

decide to go to war and crimes are committed.

In the remainder of the chapter, | am going to asthat x=1. This is in line with the
empirical findings and has the virtue of greatiygiifying the determination of equilibria (i.e.
the determination of the equilibria in the subgaheve). To consider high values of x rather
than x=1 would not lead to any substantial changenould result in a more cumbersome

exposition.
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4.4. Introducing a court

We are now going to study how the introductionh& tourt changes the results we have
obtained thus far. The introduction of the courgimiallow players an additional action (“call
the court”) and potentially (depending on the legglime and the players’ actions) reduces the

payoff that a player might achieve by using theoad, (fight unconventionally) as well as the

payoff that R can achieve by striking (as intemadil crimes are committed by R when
striking.). | am going to specify the costs tha tourt imposes on the players for committing

international crimes as follows. The court impoagsenalty (=cost) of 40 on R for striking. It

imposes an additional penalty of 10 on each pantyi$ing actior},, if this follows a strike from

R. It imposes a penalty of 20 on each party fongisictionB,, if no strike from R takes placé®

| stress that these are ormpptential costs They becomectual costsonly when the court is
allowed to intervene, which is going to dependlmalegal regime in place. In order to complete
the description of the game, | must specify whitdyers have the options of calling the court,

and when they have the option to do so. This vavidsthe legal regime in place.
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ACTIONS REBEL GOVERNMENT
COSTS COSTS

Striking 40 0
Striking +
Unconventional -10
warfare 50
No Strike
+Unconventional -20 -20
warfare

Figure 5.6

Costs imposed by a court for committing international crimes

4.4.1 The Domestic Tort Litigation Model (DTL): Equilibrium Analysis

In the domestic tort litigation model (DTL), thewt can only intervene if one of the
parties requests its intervention. Both playersehidne option of calling the court if international
crimes have been committed. If one party callscthet, all players, including the one that called
the court, will be punished if they have committesnes. The main finding of this subsection is

summarized in the following proposition:
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Proposition 2: Under the DTL, there exists a Nash Equilibriumhef tvar/bargaining game with
the following features. R strikes and commits maéonal crimes; G and R successfully

negotiate; no party calls the court.

In order to prove proposition 2, we have to conssleveral scenarios. The first step
consists in determining whether or not 1) R stri@e®) R does not strike. Next, if R strikes, we
have to determine if (1a) G calls the court or (Bbyloes not call the court. For each case, we
will then have to determine whether or not one a@hlplayers decide to go to war. Finally, if in
case (1b) players decide to settle, we will havddtermine whether or not G would renege on
the agreement, and call the court to intervene.

To begin, let us suppose that R does not strikenTas seen in Section 4.3, G updates its

Y2
1-y1 —y3

beliefs and thinks that R is weak with probabifity (recall, however, that we assume

thaty, = 0, that is R strikes G becomes certain that R angrthus R is weak with probability

~

v = %). The analysis of the previous section applied, @ris willing to concede up to 80-%0
—J3

Practically, we should be thinking §fas being close to 1 and, consequently, the maxiBum
willing to concede as being close to 20. For whoattcerns R, recall that we have been supposing
that x=1, that is R is sure that G is weak. This,ualue for R of going to war is 65, if G does
not call the court, while it is 45 if G does cdlletcourt (65 (expected value from war) — 20
(penalty imposed by the court)).

We conclude that the worst case scenario for Bhas it would get 45 from war. It
follows then that R would ask for at least 45 &t blargaining table, while G would want to give

up at most 80-6Q The_no bargaining condition is then

80 — 60§ < 45
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or equivalently,

1 <——— No Bargaining Range

Bargaining Rap———

0 T x

Figure 5.7
Admissible beliefs and bargaining range under the domestic tort litigation if R does not strike

Since we have been thinking pfas being close to 1, we then conclude that noaoary is
possible and that both parties will go to war.Histscenario (i) nobody calls the court; (i) R’'s
expected payoff is 65, while it realized payoffits; (iii) G’s expected payoff is 89+ 20(1-y),
(which, under our assumption is nearly 80), whierealized payoff is 20.

Next let us consider the scenario where R striés.want to find out whether or not G
will choose to sit at the bargaining table. We goeng to do so by comparing three payoffs for
G: (i) the payoff that G achieves by not negotigtinot calling the court, and by going to war;
(i) the payoff that G achieves by not negotiatangd calling the court; (iii) the payoff that G
achieves by negotiating and not calling the coiRégarding the first payoff, we know that after
R strikes, G updates its beliefs and becomes oetiait R’s strong. Thus, G’s expected value
from going to war is 20 (this payoff would go down10 if R calls the court, but this threat is

not credible).
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Next, suppose that G refuses to negotiate andadstalls the court. What is R going to
do? If R does not do anything, R gets -50 (— 4@&tig from the court) -10 (cost of strike)). If R
goes to war, R expected payoff is 15 (65 expecada fyom going war; x=1) -10 (cost of strike)
— 40 (penalty from court)). So, obviously R woulibose to go to war. In such a case, G will
have to go to war, and G will get a payoff of 10 (8ain from war) -10 (penalty from court)). In
sum, conditional on R having struck, the value@oof not negotiating and calling the court is

10.

Finally, let us examine G’s decision of not callithgg court and sitting at the bargaining
table. The following observation is crucial: sind®; striking, R has committed punishable
crimes,G can credibly threaten to call the couth this way, G can effectively lower R’s
demands at the bargaining table. Formally, this neeihat the value for R of leaving the
negotiations (rejecting G’s offer) is given by tbayoffs achievable in the war game minus the
penalty imposed by the court. Just like befores thalue is 15 = 65-10-40. Thus, any offer
greater than 15 that G makes to R would be acclept®b on its end, can threaten to go to war,
and by doing so would lower G’s payoff down to 2@din, this payoff could go down to 10 if R
calls the court, but this threat is not crediblég¢nce, any offer higher than 20 that R makes to G
would be deemed acceptable. In sum, if G decidédanoall the court and bargain, then there

are possibilities of splitting the pie that are oally beneficial for both parties.



160

Beliefs after strike

V%

N

Figure 5.8
Beliefs and bargaining possibilities after R strikes

By negotiating and committing to not call the co@tcan guarantee itself a payoff of at least 20,
that is at least as high as the highest payoff ywed by the two strategies we previously
examined. In fact, G can achieve strictly more tB@nFor instance, let us consider the division
of the pie (proposed after R strikes), 25 for G @bdor R. The total payoffs are as follows: R
gets 65 (-10 (strike) + 75 (negotiations)) whickegual to 65, the maximum expected value of
not striking pre-emptively and going to war, thBsweakly prefers striking and making the deal
of (75 for R, 25 for G) to not striking and going War. G gets 25 which is more than 20, the
value of not negotiating. The split is in fact ajugibrium outcome of the game. The strategy
profile reported in the table below constitutes asN Equilibrium of the game which generates

exactly this split.
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Rebels: Strategy A Government: Strategy B

1 Strike

2 Offer 75to R

3 | Accepts any offer>75; rejects any
offer <75 and goes to war

4 Does not call the court if R accepts; goes to Wwar i
R rejects

5 Does not call the court if G does not
call the court; goes to war if G calls
the court

If R follows strategy A and G follows strategy Beh R gets 65 and G gets 25.

Claim: The pair of strategies (A,B) is a NE. In erdo prove this claim, we have to show that

given that G plays B, R cannot improve its paygfplaying a strategy different from A.

R could switch to 1) “not striking” or 2) “callinghe court” or 3) “using a different
bargaining strategy” or 4) all three. We have alyeaoticed that the maximum expected payoff
that R can achieve by “not striking” is 65 (whetliercalls the court or not). Thus, R weakly
prefers Strategy A to any strategy involving “noitkeéng”. Next, given that R strikes, by calling
the court R would only lower its payoff. With respeto a different bargaining strategy,
following an offer, R can adopt a threshold strgteg a non-threshold strategy. A threshold
strategy is identified by a single number: any oébove this number is accepted and any offer
below this number is rejected. Thus, the set gbadisible offers is divided into two regions with

any point in the acceptance region being bigger #rey point in the rejection region.
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Reject Accept

75

Figure 5.9
Example of a threshold strategy

In a non-threshold strategy, this is not true. Ve ttnd both a point in the rejection region that
is higher than a point in the accept region andiatpn the acceptance region that is higher than

a point in the rejection region.

Accept  Reject Accept Reject Accept
| | I

Figure 5.10
Example of a non-threshold strategy

We begin by observing that clearly a non-threstspldtegy is always weakly dominated
by a threshold strategy. From this it follows tifaive find a non-threshold strategy that does
better than Strategy A, then there exists a thidssategy that does better than Strategy A.
Next, let us consider a threshold strategy withraghold lower than 75. If R deviates from the
proposed strategy by switching to such a stratdmgn R would still accept the offer of 75 that G

offers it. Thus, R’s payoff would not change frohat of the proposed profile, and we conclude
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that this type of deviation is not profitable. Les consider, now, a threshold strategy that is
higher than 75. If R deviates by switching to sacttrategy, then R would reject the offer of 75
that G offers it. In such a case, G will go to wad so will R, and R will get 15 (65 (expected
gain from war, x=1) — 10 (cost of strike) — 10 (pky from court)), if the court is called, and 55
(65(expected gain from war, x=1) — 10 (cost ofksf)}, if the court is not called. Thus R will get
55 at best instead of 65 that it gets in the pregogrofile. We conclude that this type of
deviation is not profitable for either party andtlStrategy A for R is a best response to G’s

Strategy B.

Next, let us examine G’s situation. Clearly it it profitable for G to offer R more than
75. If G offers less than 75, then R goes to wad, &e have already seen that in such a case G
would get at most 20 (whether a court is callechat). Thus, this deviation is not profitable.
Next G could call the court after R accepts. Butsuch a case R would go to war. As we know,
G would make at most 20 (in fact 10, since G itbel called the court). Again this deviation is
not profitable. We conclude that the proposed fga$ a Nash Equilibrium. We stress that in
this equilibrium, international crimes are comndttéuring the strike, negotiations take place,
and peace is reached without the involvement otcthet. We will comment on this feature in

Section 4.5.
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Reiject Accept

Not Call
Court

Figure 5.11
The equilibrium path
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4.4.2 The Human Rights Model (HR)

In the HR model the court automatically intervenglen international crimes are
committed. It does not need the authorization faomg of the players involved in the war, and
the players know that they will face prosecutioerevf they decide to negotiate for peace. The

main finding of this subsection is contained in tbkkowing proposition.

Proposition 3: Under the HR, there exists no Nash Equilibriumhe war/bargaining game

where the parties successfully negotiate.

In other words, the situation is dramatically diéiet under HR: bargaining will never take place;
parties always elect to go to war and crimes asays committed (and of course, the court will
intervene).

In order to prove Proposition 3, just like befone begin by determining whether or not
R strikes in the equilibrium of the game. If R dows strike, the situation is the same as in the
DTL model with the only difference that now the dowill definitely impose a penalty of -20 on
both for going to war. R’s expected value for goiogvar is 45 = 65 (from war; x=1) — 20 (court
penalty), (while it's realized value would be, g, 25). G's expected value from going to war

is 80y + (1-¥) 20 — 20=6G. The_no bargaining condition is

100 — 60 § <45

or equivalently
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11
12

Again, for ¥y sufficiently close to 1, no bargaining will takeapk, and both will elect to go to
war.

If R strikes, there are two possibilities: G maynealy not go to war. If G goes to war,
then R’s expected value (x=1) is 15 (-10 (costtokes) + 65 (from war) — 40 (court penalty))
and G gets 10 (20 (from war) — 10 (court penaltlf))nstead G decides to negotiate, then the
highest concession that G is willing to make atliaegaining table would be 90 (since by going
to war G would get 10). Hence, if R strikes, thiecain get at most 90 from bargaining. Thus, in
the best case scenario, R will end up with a pagb#0 (-10 (strike) + 90 (negotiation) - 40
(court penalty)). We see, then, that for R the @atinot striking and going to war (which is 45,
as seen above) is higher than the value of strikivigch is at most 40). In sum, under the HR
model,in any Nash Equilibrium of the game R does noksfrno information is transmitted,
there is no bargaining range (no room for negota), both parties go to war and international

crimes are committed by both parties.

4.5 Information transmission under alternative regimes: Reshaping D’Amato’s
thesis

We have seen that the equilibrium outcomes of la&/bargaining game may be
dramatically different under different regimes: aneur assumptions, peace obtains under the
DTL but may not be achieved under HR. Anthony D’Amghapter 1V, Section 5) foresaw this

possibility when dealing with the Yugoslavian wand attributed it to the feature that the HR
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system erases the potential gains from bargaiigle D’Amato’s insight is remarkable, his
explanation is incomplete. As we shall see, it dommeconfuses an effect (the lack of bargaining
possibilities) with its cause.

The key for understanding why and how the DTL noayperform the HR system is
information transmissianTo see this, we need to go back to the basicspaecisely to the
findings of the literature on bargaining for peake&ing civil wars. According to that literature,
one of the main causes of bargaining failure inlavars is the asymmetry in the parties’
information and the consequent incorrect assessai¢hé terms achievable from war. The DTL
system operates successfully in mitigating thisbfgmm and this is precisely what leads the
parties to bargain successfully. The details of tim& mechanism works become clear when we
re-trace the steps of our formal analysis.

Under both regimes, the parties start out with shene incorrect beliefs about each
other’s strength and resolve. As a consequenceg inierrectly evaluate the potential gains from
war, which results in a lack of a bargaining rarfg@lowing this situation, what happens under
the DTL is that one party (R) strikes. Whatever ititent of this party, the “strike” ide factoa
(costly) signal that this party sends to the othiée other party, then uses this signal to revsse i
beliefs about the opponent’s strength and resaind,by doing so can better assess the potential
gains or losses from war. In turn, this result® iatwillingness of making concessions at the
bargaining table, which leads to the emergence dfaegaining range. In sum, peace is
achievable under the DTL because information issimatted, beliefs are revised and, as a
consequence, bargaining possibilities are unvelgbdy does this fail to occur under the HR

system?
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Under the HR system, when a party strikes it walgunished by the court. Effectively
the punishment works as an additional cost impasethe act of sending a signal. As in the
analysis above, it may be the case that the pumshmakes the signal so costly that it is not
worth sending. Even if the signal were to genetlagemost favorable bargaining possibilities for
the party sending it, those potential gains araveighed by the cost imposed by the court. Thus,
signals are not sent, beliefs are not revised énripht direction, the incorrect assessments of
parties’ strength stand, and, consequently, thetexie of bargaining possibilities is not

perceived.

4.6 Revisiting and Reinterpreting the Yugoslavian War: The Blake-Amarante
Effect

In Chapter IV section 2.2.1, | claimed that D’Amiatpredictions did come to pass; that
is, for any peace negotiation to ensue, UN offici@h this case the US) had to abrogate from the
HR system because it failed to create incentivas plarties to negotiate for peace with
prosecutions pending. In the previous section (4.8rgued that while D’Amato’s insight is
indeed remarkable, he somehow confuses the effextdck of bargaining possibilities) with its
cause (HR system’s ability to preclude informaticansmission). In this section, | will complete
D’Amato’s explanation and argue thate factoDTL was in operation during the second phase
of the war in Yugoslavia, when the US (who actedragnforcer) intervened to form an alliance
between the Croats and the Bosnians in 1994. Wé¢hséd¢he formation of the alliance and the
strike where the Croats and Muslims retook Krajamal twenty percent of Bosffa can be
thought of as an illustration of the Blake-Amaraettect: with the US in the picture acting as a

de factoDTL court as opposed to an HR court, a signal efdpponents strength was sent to the
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Serbs, the Serbs were forced to change their bediadl recognized that they were in a militarily
weak position, and hence they were willing to nedetfor peace.

In 1994, the US actively intervened and used foocepen up a bargaining space during
the war in the former Yugoslavia. It did so by bneincing the Croats to agree to allow the
Bosnians to be fully armed; 2) drawing up a peageement between the Croats and Bosnians;
and 3) creating the Croat- Muslim FederafiéfiThe US not only created the Federation but also
provided it with equipment and Bosnian and Croads were trained by “an American military
consulting firm comprised primarily of retired Anigan military officers?®?

As illustrated in Chapter 1V, all attempts at peaettlement during the first phase of war
(prior to the Croat-Muslim Federation) failed melgly due to Serb military strength,
recalcitrance and noncooperation, and impendinggmations from the ICTY (See Chapter IV
case study of Yugoslavia). At the second phaskefar, the alliance proved to be a catalyst for
peace for two reasons. First, it led to the endhadtilities between the Croats and Bosnians.
Second, it created a stronger military opponeniragdhe Serbs. It is important to note that
while the alliance was created to oppose the Sdérlgas not created to decisively overcome
them, but instead was created to get them to thgabang table. Lord Owen writes that
President Tudjman of Croatia acknowledged thatth@nce was not directed against the Serbs,
but was for peac&:”

The Croation-Muslim alliance launched “Operatido+$” on 4 August 1995. According
to William and Scharf: “The combined Croatian/B@snimilitary action met with significant
success in that it cleared Serbian forces fromkitagina region and threatened the remaining
Serbian forces in Eastern Slavonia...The advance d&ared Serbian forces from much of

western Bosnia, rolling them back to Banja LukasIbelieved if the offensive continued, the
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Croatian and Bosnians may well have been able featlthe Serbian forces and thereby reunify
Bosnia...the US forced the Croatians and Bosnianbritty their offensive to a halt on 12
October 1995°% After the Croat-Muslim counter offensive and NAED bombing, the Serbs
agreed to a number of conditions that they haeédaib agree to during the first phase of war.
The conditions entailed: “removing heavy weapomsnfithe ‘weapons exclusion zone’ around
Sarajevo, refraining from attacking UN-declaredesafreas, and granting full freedom of
movement to UN personnel, including free use ofeSats airport”?®® More importantly, the
Serbs were ready to negotiate for peace.

It is interesting to note that atrocities were oaitted against Croat-Serbs during the
offensive. Human Rights Watch reports that 116lieins were killed during the offensive and
200,000 were displacéd’ According to an article, “No Verdicts in Croatiav€ Operation
Storm,” issued by Balkan Transitional Justice 28&&mber 2012, “Croatian NGOs have noted
several times that no one has yet been convicte@roatia for war crimes connected to
Operation Storm. It is widely accepted that theas & policy of impunity concerning war crimes
committed during Operation Storri*™® This suggests that the United States may haveimoey
the Croats and Bosnians to unite under the comdii@t they would not be prosecuted for
crimes committed during the offensive, in ordeop@n up a bargaining space. Again, we see the
DTL at work here, with the US as the enforcer: ltt& backed strike allowed a signal to be sent
that would have been too costly to send under tRe d&lbargaining space did indeed open up
after Operation Storm, (Dayton negotiations comradna November 1995), and after almost

twenty years since the strike, combatants havéeen tried for war crimes during the strike!
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Illustration of Information Transmission
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Chapter 6

Conclusions and Future Research

On March 14, 2012, the International Criminal Cowmdered a guilty verdict to Thomas
Lubanga, an African warlord from the Democratic Rap of Congo (DRC), for crimes against
humanity during the civil war in the DRC. On Ap26, 2012, the Special Court for Sierra Leone
prosecuted the former head of state of Liberia,ri@sa aylor, for war crimes perpetrated during
civil war in Sierra Leone. International criminailbunals have become a new force to be dealt
with; warlords and, in particular, heads of stater@ longer spared or protected by international

law for violating international humanitarian lawdcahuman rights law.

Shortly after Lubanga’s sentence, lan Paisley, anbee of the British Parliament from
Northern Ireland and former peace negotiator dutfiregNorthern Ireland peace process, wrote a
telling article in the New York Time€? While lauding the achievements of internationatije
by the ICC, he also criticized it for its inability be an instrument for delivering peace as it was
originally designed to do. In fact, despite theidtmient, apprehension, and prosecution of
Lubanga, the DRC is still in the midst of civil wdraisley observed that had the ICC existed
during the Northern Ireland peace process or wherSbuth African Truth and Reconciliation
Commission began its work, not only the ICC wouldénbeen called to intervene and prosecute
those accused of violence but also would have drold enemies further apart and stifled any
possibility of achieving peace. This observatiorads to the general problem of my research:
Can peace and justice be attained simultaneousty;naore specifically, how can we design
international criminal tribunals to create inceetfor warring combatants to negotiate for peace

during civil wars?
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| tackled this problem by starting from the basiestion: Why do negotiations fail during
civil wars? The literature on peace and securitdiss has identified several causes for this
failure: asymmetric information, problem of credildommitment, and issue indivisibility. From
this, | could then re-formulate my question by agkihow to design a court that could

mitigate/remove the causes of bargaining failure.

In my thesis, | started off by formalizing the sition of conflict: this consists of two
interdependent games, a War Game and a Bargainmge(Gwhose specifications incorporate
the distinguishing features of civil wars: the matof the actors involved, the way they fight, the
type of government, the strength of the rebel gréle international constraints, etc. A novelty
of my approach consists of the observation thafulespecification of these games (i.e., action
available, payoffs, etc.) depends on the legal mmegiin place. By studying how the
War/Bargaining game varies with the legal regimelexce, | could then compare the different
regimes with respect to their ability of achievihg goals of peace and/or justice. | applied these
ideas to compare the relative performance of iatgwsnal criminal tribunals designed according
to the principles of state sovereignty, human/cqsutitan rights, and domestic tort litigation. |
obtained a novel result: a careful choice of thgalleregime might substantially reduce the

problems associated with the presence of asymmetoanmation in civil wars.

To my knowledge, the first to notice, in a spectase, that the choice of the legal regime
might provide combatants with the right incentite®argain for peace was international lawyer
Anthony D’Amato (1994) during the civil war in tiermer Yugoslavi£’® When it was decided
that the International Criminal Tribunal for therwer Yugoslavia (ICTY) would be created and
would issue indictments for complicit leaders imdam with peace talks, D’Amato (1994)

claimed not only that this would have been ineffex;tbut also that it would have exacerbated
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the existing problems. D’ Amato recognized that design of the ICTY, based as it was on the
principles of human rights (HR), would have createdincentive problem as it did not provide
incentives (even with the threat of punishment) fearring parties to cease hostilities.
Practically, once leaders had been indicted, it mase profitable for those leaders to take their
chances and keep fighting rather than agreeingeéser hostilities and subject themselves to
punishment. Thus, D’Amato proposed to adopt a mbedeed on principles of the domestic tort
litigation (DTL), which is based on the notion thaxact justice” can be attained among
individuals in conflicting situations without nesasily involving a court. Practically, if
conflicting parties settle, courts would not inteme. Culpable parties would not be prosecuted
once they settle. My thesis provides formal suppmiD’Amato’s idea, even though D’Amato’s
argument has to be modified. The HR system faitoonty because it erases potential gains from
bargaining as D’Amato claimed, but mainly becausenakes information transmission too
costly. In contrast, the DTL system allows part@$ransmit information to each other in a way
that is not too costly. In turn, this allows pastie® correct their beliefs and unveil bargaining

possibilities that had been undetected beforeigrabng took place.

My thesis can be viewed as providing a formal sgttvhere the performance of alternative
legal regimes — such as the State Sovereignty 1t88lel, the Human Rights (HR) model, the
Cosmopolitan Rights (CR) model and the DTL modelodld be evaluated on the basis of their
ability to alter combatants’ incentives from figigi to bargaining for peace. It does so by
unveiling the formal link between the factors leagito bargaining failure and the
legal/institutional regime in place. In this thesdibave focused on a model that is both static and
basic. | have done so in order to isolate the nmawelties of my approach. Nonetheless, the

ideas presented and the procedures employed dyeggneral. As such, they are suitable for
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substantial extensions; each of these extensiargitges an avenue for future research. In what

follows, | will list the ones that | intend to puesin the near future.

1. Multiple Players and the Public Interest Variant

In this thesis, | have focused on cases where trerenly two warring parties. One possible
extension of the model consists in consideringethse more parties. This extension not only
increases the realism of the model, for in actpaliere may be more than one rebel group, but
also poses new questions and allows for new pdssdi This is especially true when the
civilian population is introduced as a (third) ptayn the War/Bargaining game utilized in this

thesis?’*

We have seen that the DTL model may create incestior parties not only to bargain for
peace but also to create self-enforcing peace agmets. The main issue that appears when
considering three or more players is that two panthay settle at the expense of a third one (for
instance, the civilian population). In this casegowvould have to answer the question: what
happens if some but not all parties settle with anether? Here, the possibility of designing
entirely novel regimes, such as an intermediatenedyetween the models of DTL and of HR,

appears.

To see this, let us suppose that there are thaeens, A, B, and C; each player commits
international crimes, and players A and B settlom@gnthemselves and agree not to call the

court. Suppose also that player C does not agrdeeither A or B. If one wants to pursue an
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extension of the DTL model, one has to considertwiwauld happen in this situation. Among the

conceivable designs, we could have:

1. A design leaning toward the HR model, where pla@ecalls the court and the court
punishes everybody (This is not entirely an HR nhdmecause if C does not call the
court, the court cannot intervene).

2. A design leaning toward the DTL model, where thartcannot punish A and B for the
crimes that they have committed against each dfiace they settled) but only for
crimes that they committed against C (and C faned committed against A and B).

3. Intermediate between points 1 and 2: the court @atill punish A and B for all the
crimes (including the ones against each other)appty a “discount,” or in other words
show clemency toward A and B since they have skttieer se Clemency may be
granted to A and B by way of imposing a pecunianycsion against them. An interesting
issue would be how to use these proceedings. Artfengarious possibilities:

a. Compensate victims
b. Contribute to an “international victim’s fund,” wieethe proceedings could be used
to benefit others not necessarily involved in thaflict at hand (for instance, victims

of different conflicts).

A case of special interest obtains when one optagers is the civilian population. The role
of this player as well as its rights and potentialcomes depend heavily on the legal regime in
place. In many regimes, the delicate problem ofesgntation may emerge. For instance, the
United Nations Security Council (UNSC) or the Chilgbsecutor of the International Criminal
Court could represent the civilian population thé international public interest and the civilian

interest may not be aligned. The case of Ugandaiges an example of this misalignment.
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There, segments of the civilian population voicetkaire for the end of violence at the expense
of justice, but international law dictated that ttienes inflicted on civilians be redressed. Adam
Branch captures these sentiments well when he vafotiee ICC intervention in Ugandan civil
war and said, “With nearly the entire rural popaiatof Acholiland displaced into internment
camps, many of them starving to death, the questiomhat justice means is secondary to, and
in fact irrelevant in the face of, the overwhelmimged for the war to end and for the Acholi to
go home. To talk about justice as being realizeduph the capture of five men and to spend
millions of dollars and a massive internationalogffon capturing them in the midst of a
humanitarian disaster of this scale, especially wtieere is no guarantee that they will be
captured or that their capture will bring peacenigpic and morally indefensiblé™ In such a
case, does the Chief Prosecutor of the ICC or tN8© duty to prosecute such crimes override
the rights/desires of the civilians? Following thedservations, one should probably distinguish
the case where the interests of the Chief ProseantdJNSC are aligned with the civilian
population from those where the interests are ds.ollost likely, the outcomes would be very

different.

2. Time and Dynamics: Dynamic Jurisdiction

Given any specification of the structural condiaof the war, my thesis provides a setting
which, in principle, allows one to determine thetim@l design of the criminal tribunal. By
optimal design of international criminal tribunalsnean that the design will create incentives
for combatants to bargain for peace and/or stomioggviolence or prevent violence. Recent

literature has identified “timing” as a factor thalays a crucial role in civil wars. This is so
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because the asymmetry in the information is differat different stages of the conflict. For
instance, the players’ relative strength may beenwbfficult to assess at the onset of war than
toward the end of war. This suggests that the adtdasign of the court depends on the stage of
the war. In general, the relation between the stdgbe war and the court’s optimal design is
ambiguous as it is possible to conceive of situstiovhere, while the asymmetry in the
information is reduced, it is not possible to ceemicentives for parties to bargain for peace. An
example of this sort is given by Morelli, Estabamd Rohner who find that the length of a
conflict increases polarization and as such smalleups are more likely to lose and are more
susceptible to being eliminated by groups with mmwasolidated power i.e. governméfitin
situations like this, the conditions for the reb&lsachieve legal status are usually not met (see
Chapter 1ll, Section 3.4) and the HR regime mayHhgeonly solution for creating incentives for

the government to negotiate with the rebels andgortemass killing.

While the extension of my model to a dynamic sgtfoses formidable theoretical problems
(mainly in the dimension of determining equilibriuoutcomes), this extension is likely to
deliver new and important insights. The conceppaat of this extension is not difficult, and, in
fact, | sketched the full dynamic model in ChagteWhen doing so, | introduced the idea of
dynamic jurisdiction, which certainly deserves artiugh inquiry. In a nutshell, the idea of
dynamic jurisdiction hinges upon the recognitioattime might be necessary for the desired
changes to take place, and tries to incorporate abiservation in the determination of the
optimal regime. Notice that this might imply th&aetoptimal regime may vary with the stage
and/or the parameters of the war/bargaining ganiteigdlustrated by the example below. Some
caution is needed, nonetheless. At each stageydh®argaining game contains characteristics

that are unobservable by the international comrnguné. the warring parties’ beliefs. Hence, the



179

dependence of the optimal regime on the stageeofiime must be expressed either in terms of
the game’s estimates available to the internatiooaimunity or in terms of characteristics that

are observable. In practice, this might be simiflan what it sounds.

More specifically, we can consider the war/bargagngame at a given point in time and
envision two alternative regimes: the HR and a ioyi@TL/HR. The latter regime works as
follows: it is similar to the usual DTL but stiptés that if the amount of crimes committed from
to onward reaches a certain level (measured in som@,when a court will automatically
intervene. When the war/bargaining game fits thecsjgations of Chapter V, our previous
analysis allows us to conclude that the HR reginoeilld/ lead to war. In contrast, by analogy
with our analysis in Chapter V, we can imagine thatgame under the hybrid DTL/HR model
would allow players to engage in subsequent pelilodtrikes/counterstrikes, or skirmishes, that
could potentially continue until the threshold bgtthe regime is reached. We can think of these
skirmishes as costly signals. It is conceivabld #ifter a certain time these skirmishes will
convey a sufficient amount of information, and be basis of this information, parties will settle
before the threshold is reached. Notice that ia &xample the jurisdiction is a function of the
stage game through the observable “level of criomesmitted”. In fact, we should be thinking
of the proposed hybrid DTL/HR regime not as a srglgime but rather as a family of DTL/HR
regimes parametrized by the threshold “level aihess” (that is, each level of crimes determines
exactly one such a regime by stipulating that tte dystem applies if that level is reached and
the regime is otherwise DTL; conversely, each iyRTL/HR is uniquely associated to exactly
one threshold). When thought of in this way, threshold (hence, the regime) becomes an object
of choice by the international community, which wbthen be optimally determined. A system

like this would have the virtue of clearly expregsithe trade-off between the necessity of
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favoring information transmission for the purpo$ewuccessful negotiations and the commission

of crimes.

3. Credibility

Throughout the thesis, | have assumed that intemetcourts can impose significant costs
on combatants and that the court’s threats of dsingre always credibfé* While international
courts have made significant strides in certaires#s historical experience shows that these
assumptions cannot always be maintained. The probliecredibility of threats is certainly a
difficult one’’® and my thesis does not solve it. | believe, havethat my project can
contribute to this area in at least two respectyg.tMesis has produced statements of the sort
“threats are effective in leading to peace in aaberregime, say DTL, and not effective in
another regime, say HR”. In this way, one contiéisutlso to the credibility problem by
narrowing down the class of threats that one hasotsider in each regime. Once a regime is
fixed, and one knows that a certain threat will heteffective; there is no reason of inquiring

into its credibility.

The idea expressed in this thesis may contributehéo credibility problem in another
dimension as well. In fact, just like different fitgtional/legal regimes may have a different
impact on the problem of asymmetric informatione tame may be true for the credibility
problem. For a simple example, one could envisiositaation where, in a regime of state
sovereignty, a certain threat to punish the goveminrequires the collaboration of the

government itself. Clearly, such a threat will @ credible. The point here is that the very
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determination of which threats are credible mayetelpon the legal regime in place, and the
study could, in principle, be pursued in the sapidtsas the one presented in this thesis. More
generally, toward this determination, one shouldster not only the legal regime but also the
type of government in place and their objectives. (may want to join political and economic

institutions like the European Union), the stratggosition of the state in question (i.e. whether
the state poses a threat to international peacesequrity), and the type and number of rebel

group(s) in the waf’’

4. Miscellaneous Extensions

There are a number of extensions that | intendutsye that require further investigation
into what | label “the underlying structural condits of war”. As remarked several times, a
number of relevant factors are collected under tleading. A notable one is the type of
government in place at the time of war (i.e. buceatically weak or strong, democratic or non-
democratic), and how this type effects the outconk@sthermore, the recognition that in a
dynamic setting the type of government may chargy@ @onsequence of the war and/or the
intervention of the international community makas prospects of such a study all the more

interesting.
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control them so that they do not escalate to war; or (4) they can deter or prevent one side from reneging on a
political deal and the other from power” (Fortna, Does Peacekeeping Work?,86).

By using the court as a “chip,” warring combatants operating under the DTL have an incentive to avoid its
intervention. In this way, the threat of court intervention should to reduce the likelihood of aggression by raising
the cost of war. If one calls the court to intervene, additional costs are likely to be imposed on the warring
combatants for going to war. Parties, therefore, have an incentive to reveal information and send the relevant
signals to make appropriate concessions to each other so as to avoid that the other party call the court to
intervene. Accidents are unlikely to occur; parties should exercise caution so as not to give the other party any
cause to call the court. As we will see in the formal analysis in Chapter V, G will not renege on the agreement
because by doing so, it will cause both itself and the rebel group to be worse off.

While the DTL model complements the finding of the favorable effects of third party enforcement in
mitigating information asymmetry and credible commitment concerns, it differs in that it is only a potential
enforcer but does not necessarily intervene to enforce the agreement. It is precisely for this reason that the DTL as
a court model may prove to be the most efficient form of third party enforcement, for it puts the onus of obtaining
and maintaining peace on the combatants (“peacekept”!) themselves. Hence, this thesis provides a potential
solution to a lingering problem in the field: “How can combatants find creative ways to self-enforce their own
peace agreements?” (Walter, “Bargaining Failures and Civil War,” 258).

® Scholars in the field identify a third reason for bargaining failure: issue indivisibility. There are, however, many
possible solutions to the issue indivisibility problem like issue linkage or side payments (Fearon, “Rationalist
Explanations for War,” 390). Powell subsumes the problem of issue indivisibility under the problem of
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A potential counter argument to these claims about the ICC can arise from the ICC indictment of President al-
Bashir of Sudan in mid-July 2008. This was the first time the ICC indicted a sitting head of state for crimes against
humanity, war crimes, and genocide committed in Darfur. The motivation of the ICC was to induce the reluctant
government of Sudan to collaborate with the ICC in apprehending government backed perpetrators of crimes
against humanity, war crimes, and genocide in Darfur. The only goal the ICC has accomplished by this move is
stifling the peace talks and causing upheaval among third states, who view this as a blatant infringement on state
sovereignty. Hence, this case cannot be perceived as a counter argument to the claims made above (ICC
intervention in Uganda) but rather a confirmation of it. Given the legal designs of the ICC the threat of indicting
President al-Bashir is not credible because (a) it lacks the said states cooperation and (b) it lacks third state
support. Because the indictment was made in the midst of peace talks in Darfur, to avoid the derailing of peace
talks, the United Nations may be forced to invoke a suspension of the indictment under Chapter XVI. Hence, the
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case of Sudan serves only to diminish the credibility of the ICC as an institution that is an instrument to peace
and/or justice in ongoing conflicts. See Jacqueline Geis and Alex Mundt, “When to Indict? The impact of timing of
international criminal indictments on peace processes and humanitarian action,” The Brookings Institute-
University of Bern Project on Internal Displacement, accessed January 8, 2012 at
http://www.brookings.edu/~/media/research/files/papers/2009/4/peace%20and%20justice%20geis/04_peace_an
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228 Shraga, “The Second Generation UN-Based Tribunals,”16.

Shraga, “The Second Generation UN-Based Tribunals,”16.

For more information on the “hybrid courts,” see in general, Cesare P.R. Romano, André Nollkaemper, and Jann
Kleffner ed. Internationalized Criminal Courts: Sierra Leone, East Timor, Kosovo, and Cambodia, (New York: Oxford
University Press, 2004); Michael Doyle, UN Peacekeeping in Cambodia: UNTAC’s Civil Mandate, (London: Lynne
Rienner Publishers, 1995); Suzanne Katzenstein, “Hybrid Tribunals: Searching for Justice in East Timor,” Harvard
Human Rights Journal, 16(2003): 246-78; Laura Dickenson, “The Relationship between Hybrid Courts and
International Courts: the case of Kosovo’, New England Law Review, 37(2003): 1059.

21 0n 7 March 2003, Chief Prosecutor of the Special Court for Sierra Leone, David Crane, issued an indictment for
then president of Liberia, Charles Taylor. The Special Court accused Taylor of committing crimes against humanity
with the intent ‘to obtain access to the mineral wealth of the Republic of Sierra Leone, in particular the diamond
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labour, widespread looting and burning of civilian property, and attacks on the abduction of UNAMSIL
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West African States Monitoring Group (ECOMOG) and the United States as one of the most disruptive forces on
the territory of Liberia. In fact, ECOMOG emerged as a result of the conflict in Liberia and was called to establish a
ceasefire agreement between the warring factions. (See Mitikiche Maxwell Khobe, “The Evolution and Conduct of
ECOMOG Operations in West Africa,” in Mark Malan. ed. Boundaries of Peace Support Operations : The African
Dimension (Monologue 44, February 2000) accessed October 17, 2012 at
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As Taylor approached full control over the territory of Liberia, ECOMOG’s peace efforts significantly hindered his
plans. Sierra Leone was heavily involved in the peace efforts at the time and stationed ECOMOG forces on its
territory. Because of Sierra Leone’s intervention in thwarting his efforts to completely control Liberia, Taylor swore
in an interview with BBC Focus on Africa that Sierra Leone would ‘taste the bitterness of war.” (See BBC Focus on
Africa; BBC Africa Service; “Interview with rebel leader Charles Taylor of the National Patriotic Front of Liberia
(NPFL);” broadcast on 01 and 01 November 1990) Consequently, Sierra Leonean inhabitants of the areas controlled
by the NPFL were targeted, detained, and often indiscriminately killed in detention.

At this time, political tensions were rising in Sierra Leone as the country strode towards democracy. Foday Sankoh,
a former Sierra Leone Army (SLA) photographer then turn NPFL commando, solicited the assistance of Taylor to
form a contingent of insurgents to attack Sierra Leone for the purposes of overthrowing the one party
government. Taylor provided Sankoh with those Sierra Leoneans imprisoned throughout Liberia to form this army
along with NPFL commandos and with a supply of arms. These Sierra Leonean detainees were forced into joining
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the Revolutionary United Front (RUF), led by Foday Sankoh, and ended up being trained by NPFL commandos in
various camps throughout Liberia. Of the armed forces that attacked Sierra Leone in 1991, four fifths of those
forces were Liberian. At first the military objectives of both Sankoh and Taylor were the same. They aimed to
capture the diamond rich border areas of Sierra Leone, overthrow the Government of Sierra Leone and install
democracy. Later developments proved that neither Sankoh nor Taylor adhered to the objective of installing
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over the diamond rich territories. They would then use this control as a means to fuel their movements and fill
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and 27). Moreover, the Secretary General felt the need to set the temporal jurisdiction at a later date so as not to
overburden the Prosecutor and overload the Court (See Report of the Secretary General at paragraph 26).

2%® see The Truth and Reconciliation Commission of Sierra Leone Report, Chapter 3A (2004)

In his Report, the Secretary-General points out that the Special Court only has primacy over national courts of
Sierra Leone and does not extend to the courts of third States. He continues to say, “Lacking the power to assert its
primacy over national courts in third States in connection with the crimes committed in Sierra Leone, it also lacks
the power to request the surrender of an accused from any third State and to induce the compliance of its
authorities with any such request”. To deter crimes, the Secretary-General recommended that the Security Council
vest the SCSL with Chapter VII powers for the purpose of requesting the surrender of an accused outside the
Courts jurisdiction (See the Report of the Secretary General at paragraph 10).
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Recall the debate that ensued after D’Amato’s proposal. Many legal scholars were appalled and dismayed by
D’Amato’s suggestion claiming that it was a smack in the face of justice. In their view peace would come at the cost
of justice. Paust, for example, argues that D’Amato does not consider justice as a means to achieving long-term
peace. Ferencz argues that D’Amato’s proposal betrays victims of war crimes because it does not punish
perpetrators nor does it deter future perpetrators. Other critics object to the proposal because it goes against the
notion that there is an absolute duty to prosecute war criminals under international law. None of the scholars who
opposed D’Amato’s proposal explain how exactly justice leads to peace, but neither does D’Amato provide a clear
exposition of how justice does not lead to peace. See J. Paust, “Correspondence,” American Journal of
International Law 88(1994):715-717; B. Ferencz, “Correspondence,” American Journal of International Law
88(1994):717-718; Payam Akhavan, “Correspondence,” American Journal of International Law 89(1995):92-93;
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The relation between the level of prosecution today and chance of war tomorrow could, in some instances, go
in the opposite direction; that is, the chance of war tomorrow could be higher, the higher the level of prosecution
today. The war in the former Yugoslavia is a case in point. In the immediate aftermath of the first indictments of
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Mladic and Karadzic by the ICTY, the two indictees captured Zepa, carried out the genocide of Srebrenica, and
shelled Sarajevo.
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Notes for Chapter V

»>Seein general William Zartman, ed., Elusive Peace: Negotiating an End to Civil Wars (Washington, DC: Brookings

institute, 1995); Barbara Walter, “The Critical Barrier To Civil War Settlement,” International Organization 51(3)
(1997):335-64; Barbara Walter, “Bargaining Failures and Civil Wars,” Annual Review of Political Science
12(2009):243-61; Cherif Bassiouni, “Criminal Law: The New Wars and the Crisis of Compliance with the law of
armed conflict by Non-state Actors,” The Journal of criminal Law and Criminology 98(3)(2008):712-810.

26 see Filson and Werner, “A Bargaining Model for War and Peace,” 819-38.

%7 see Valentino et al., “Draining the Sea,” 375-407.

% seein general Geoffrey Blainey, The Causes of War (New York: Free Press, 1973); James Fearon, “Rationalist
Explanations for War,” International Organization 49(1995):379-414.

9 See Fearon 1994,1995; Reiter 2005

In other words, if R strikes and nobody goes to war, then R pays a penalty of 40 if the court is allowed to
intervene. If R strikes and both players go to war, then R pays 50 (as it is seen as the aggressor) and G pays 10. If R
does not strike and both players go to war, then they both pay 20. See the chart below.

261 Rosen, “D’Amato’s Equilibrium,”103.
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William and Scharf, Peace with Justice? 156.

David Owen, A Balkan Odyssey, (New York: Harcourt Brace and Company, 1995), 288.

William and Scharf, Peace with Justice? 156.

William and Scharf, Peace with Justice? 156.

Human Rights Watch, Impunity for Abuses Committed During “Operation Storm” and the Denial of the Right of
Refugees to Return to the krajina, 1 August 1996, D813, accessed February 14, 2013, available at:
http://www.unhcr.org/refworld/docid/3ae6a7d70.html . The article, Boris Pavelic, “No Verdicts in Croatia over
Operation Storm,”Balkan Transitional Justice, November 28, 2012, accessed February 14,2013, continues to say
that, “ It was one of the reasons why the International criminal court for former Yugoslavia, ICTY, indicted Ante
Gotovina, Ivan Cermak and Mladen Markac, who were later acquitted.”

%8 See http://www.balkaninsight.com/en/article/the-storm-27-war-crime-cases-no-verdict [accessed 14 February
2013] Also see http://www.balkaninsight.com/en/balkan-transitional-justice/about-the-project [accessed 20

February 2013] “The Balkan Transitional Justice initiative is a regional initiative funded by the European Commission, the Federal
Department of Foreign Affairs of Switzerland and the British Foreign and Commonwealth Office FCO that aims to improve the general
public’s understanding of transitional justice issues in former Yugoslav countries (Bosnia and Herzegovina, Croatia, Kosovo, Macedonia,
Montenegro and Serbia).”

260

262
263
264
265
266
267




199

Notes for Chapter VI

%9 |an Paisley, “Peace Must Not Be the Victim of International Justice,” New York Times, March 16, 2012.

Anthony D’Amato, “Peace vs. Accountability in Bosnia,” American Journal of International Law 88(1995):500-
506.

| thank Professor Jack Snyder for this suggestion.

Branch, “Uganda’s Civil War,” 197.

Morelli et al., Strategic Mass Killing, Unpublished Paper, 24.

Recall that this thesis takes credibility/enforcement issues as a given. | do not directly speak to how to
strengthen enforcement capabilities of legal institutions or make their threats more credible. In order to study how
regimes can be designed to alter the incentives of warring combatants in the civil war context to bargain for peace,
| had to assume the court had necessary enforcement capabilities to make their threats credible. For more on
strengthening courts enforcement capabilities see Michael Gilligan, “Is Enforcement Necessary for Effectiveness? A
Model of the International Criminal Regime, “International Organization. 60 (2006), 935-67.

" The apprehension of state leaders such as Liberian president, Charles Taylor for the Special Court for Sierra
Leone, the late Serb president Slobodan Milosevic and Bosnian Serb Radovan Karadzic for the ICTY, by their
respective domestic forces, we can claim that the domestic forces and national judiciaries have become the new
agents of a larger international system, thus increasing the likelihood of apprehension and prosecution by the
international courts. With the domestic forces acting on behalf of international courts, it strengthens enforcement
capabilities of international courts, and as such, makes their threats more credible.

% See in general, Thomas Schelling, The Strategy of Conflict, (Cambridge: Harvard University Press, 1960); Thomas
Schelling, Arms and Influence, (New Haven: Yale University Press, 1966); James Fearon, “Threats to Use Force:
Costly Signals and Bargaining in International Crises” (PhD diss., University of California, Berkeley, 1992); Anne
Sartori, Deterrence by Diplomacy, (Princeton, NJ: Princeton University Press, 2005).

s possible that rebel groups may act as agents for international courts. For instance, in Congo, General
Laurent Nkunda, the leader of the Tutsi-dominated rebel group known by the French abbreviation CNDP
considered handing Jean Bosco Ntaganda, the group’s chief of staff, over to the ICC who has indicted Ntaganda for
war crimes. See See Lydia Polgreen, “Rebel Force in Congo shows signs of Division,” The New York Times, January
11, 2009.
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