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THE PERSISTENT TREATISE'
DANA NEACSU" AND PAUL D. CALLISTER™

This Essay adds a new layer to the debate about the treatise’s alleged demise'

by asking what jurisprudential role this type of legal writing plays in the common

law system. It looks at this question from both quantitative and qualitative

perspectives.

The data cover the wide array of treatise usage: as a finding aid of primary
sources, a stand-in for settled law, an explanatory summation or exposition of the law
in a particular area, and an in-depth journey through a particular area of law.

The empirical data gathered for this Essay cover the citations of 77 treatises
over the last six decades. The citations come from cases at the federal and state levels
and from trial through courts of last resort. This Essay also covers citations found in
legal briefs and law review articles. The data show that treatise citations have re-
mained significant and healthy—that is to say, treatises persist.> However, when an-
alyzed, the data, even at this nongranular level, show a complex story that needs fur-
ther research and analysis. Indeed, the percentage of all state and federal cases citing
treatises shows a gradual decline over time. But this undifferentiated data, when taken
apart, show that treatise citations encompass many variables, including authors’ rep-
utations, the areas of law, and especially the courts’ levels. They also include the

* © Dana Neacsu and Paul D. Callister, 2024. This Essay was also published in Law Library Journal.
See Dana Neacsu & Paul Douglas Callister, The Persistent Treatise, 116 LAW LIBR. J. 257 (2024).

* Director of the Law Library and Associate Professor of Legal Research Skills, Thomas R. Kline
School of Law of Duquesne University.

* Director of the Leon E. Bloch Law Library and Professor of Law, University of Missouri—Kansas
City School of Law. We thank the Lillian Goldman Law Library for hosting the symposium, The Legal
Treatise Past; Present, and Future, at Yale Law School on March 24, 2023, where this paper was
initially presented. We thank the steering committee led by Femi Cadmus and Nicholas Mignanelli for
organizing the symposium. We also thank the reviewers at the 15th Annual Conference on Legal
Information, Scholarship, and Teaching (Boulder-CoLIST) especially, Kristin MecCarthy, an excellent
discussant for our paper, and Peter Hook, whose expertise in statistics was invaluable. All appendices
referenced in this Essay can be found at https:ffwww.aallnet.org{wp—contentmploadslzozf-lmﬁf(:alliste.r-
Appendices-V23_FINAL.pdf [https://perma.cc/3FNG-K6CY].

| See infra note 13 and accompanying text.

2 The word “persistent” bears particular significance in library and information science, which often
studies the lack of persistence in certain medium. See, e.g., Wallace Koehler, Web Page Change and
Persistence—A Four-Year Longitudinal Study, 53 J. AM. SOC. INFORM. Scr. & TECH. 162(2002); Fatih
Oguz, Document Constancy and Persistence: A Study of Web Pages in Library and Information
Science Domain, 48 PROCEEDINGS OF THE AM. SOC. INFORM. SCI. & TECH. 1 (2011). For another
argument on treatises of continued importance, sce Amanda Bolles Watson, “The Report of My Death
Was an Exaggeration”—The Legal Treatise, 50 J.L. & Epuc. 256 (2021).
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