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INTRODUCTION

Too often, environmentalists view American consumerism and
corporate advertising as damaging forces necessarily at odds with
conservation and sustainability.'

With this in mind, many environmental activists have emphasized
the basic rejection of consumerism as an essential step towards

1. See, e.g., Bradley A. Harsch, Consumerism and Environmental Policy: Moving Past Conswumer
Culture, 26 ECOLOGY L.Q. 543, 566 (1999) (“[Aldvertising too often detrimentally affects
culture and creates unnecessary environmental harm. . .. [I]t deceives young and old alike
into purchases that are inappropriate, unnecessary, or wasteful, feeding the frenzy of
consumption that is responsible for civilization’s overshooting present carrying capacity.”)
(internal quotation omitted).
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sustainable consumption.” Importantly, however, this over-broad
dichotomy often ignores the potentially powerful role that
consumer culture can play in achieving environmental objectives.
In fact, the early environmental movement also heralded an
important shift in American consumerism. Just as leaders in
Washington began to recognize growing public interest in the
environment, companies across the nation sought to capitalize on
consumers’ newfound environmentalism.”  Since that time,
environmental marketing has continued to draw on consumers’
interest in sustainability and is today a familiar element of the
American marketplace.

Unfortunately, vindicating concerns expressed by many
environmental commentators, many companies have found it
cheaper to exaggerate the environmental benefits of their products
or obfuscate their environmental harms than to improve the
environmental performance of their products. The Federal Trade
Commission (“FTC” or “the Commission”) has responded to
exaggerated environmental performance claims by invoking its
authority under § 5 of the Federal Trade Commission Act (“FTC
Act” or “the Act”)" to pursue misleading or deceptive advertising.
Unfortunately, the FIC’s efforts in this field have not proven
particularly successful. This Note examines the most recent
development in this ongoing effort: the Commission’s 2012 Guides
for the Use of Environmental Marketing Claims (“2012 Green Guides”).”
The 2012 Green Guides represent the FTC’s first attempt to address
claims related to two particularly important categories of
environmental products: renewable energy and carbon offsets.
This Note analyzes the new Guides for these products.

Part I provides a brief history of environmental marketing,
connects such marketing to broader environmental goals, and

2. See, e.g., Erik Assadourian, The Rise and Iall of Consumer Cultures, in 2010 STATE OF THE
WORLD: TRANSFORMING CULTURES, FROM CONSUMERISM TO SUSTAINABILITY 3 (2010),
available at http://blogs.worldwatch.org/transformingcultures/wp-content/uploads/2013/
08/SOWI10-final5.pdf (advocating a cultural transformation that “would reject
consumerism . . . as taboo and establish in its place a new cultural framework centered on
sustainability.”).

3. Greenwashing: History, GREENPEACE, http://www.stopgreenwash.org/history (last visited
Jan. 20, 2014) (Environmental marketing “took root in the 1970s when the growth of the
environmental movement brought awareness of ecological damage to the general public.”).

4. 15 US.C. § 45 (2012).

5. Guides for the Use of Environmental Marketing Claims, 77 Fed. Reg. 62,122 (Oct. 11,
2012) [hereinafter “2012 Green Guides’].
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”»

discusses the causes and effects of “greenwashing,” the term for
advertising that misstates the environmental attributes of products.
Part II outlines state and federal efforts to combat deceptive
environmental marketing, emphasizing the Green Guides. Part III
analyzes the Commission’s first-ever guidance for renewable energy
and carbon offset claims. Finally, Part IV identifies and discusses
unresolved issues in the 2012 Green Guides’ treatment of these
claims. Chief among these issues is the FIC’s reliance on
consumer perceptions to identify deceptive environmental claims.

This Note concludes by arguing that the FITC should expand its
basis for evaluating future renewable energy and carbon offset
claims to rely more freely on its subjective analysis of the content of
these claims. Should the Commission fail to do so, environmental
and consumer advocates must work to ensure that consumers are
better informed and equipped to evaluate marketers’ renewable
energy and carbon offsets.

I. ENVIRONMENTAL MARKETING AND GREENWASHING

A. Environmental Marketing—Past to Present

Though often characterized as a novelty,’ environmental
marketing—a marketing strategy that highlights the environmental
attributes of a product or service—emerged in the early 1970s at
the dawn of the environmental movement.” Although the
prevalence of environmental marketing has ebbed and flowed since
that time, consumers continue to express a strong interest in the
environmental attributes of the products they purchase.®

After an initial wave of interest in the early 1970s, environmental
marketing experienced a marked decline late in the decade, which
continued into the early 1980s.” Although marketers renewed their

6. Courtney R. Szocs, Green Marketing: Analysis and Classification, 15 CHARM PROCFEDINGS
254, 254 (2011), available at http:/ /faculty.quinnipiac.edu/charm/CHARM %20proceedings
/ CHARM % 20article % 20archive %20pdf%20format/Volume %2015%202011/Green % 20Mar
keting.pdf (describing recent increased academic interest in environmental marketing).

7. DEBORAH BAKER BRANNAN ET AL., MADE WITH RENEWABLE ENERGY: HOW AND WHY
COMPANIES ARE LABELING CONSUMER PRODUCTS 1 (2012), available at http://www.nrel.
gov/docs/fyl20sti/53764.pdf (National Renewable Energy Laboratory report summarizing
expansion of environmental marketing and providing qualitative analysis of “made with
renewable energy” claims).

8. See infra notes 9—11 and accompanying text.

9. Szocs, supra note 6, at 255.
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interest in environmental claims during the early 1990s, they
largely abandoned the strategy because “environmental claims in
advertisements . . . were often met with criticism from competitors
and consumer organizations, as well as regulatory resistance and
sometimes even legal action.”' Most recently, following another
resurgence in the early 2000s, interest in environmental marketing
and environmentally conscious products again waned during the
Great Recession.'!

These peaks and valleys notwithstanding, consumers continue to
express an interest in environmentally beneficial products, with
studies indicating that many consumers are willing to pay a
premium for such products. When surveyed, more than 70% of
American consumers report that they at least “sometimes” consider
the environmental impacts of the products they purchase.”
Moreover, consumers report that they respond positively to claims
regarding products’ environmental benefits. Taking just one
example, in June 2011, Vestas—a major integrated wind energy
company—commissioned a study of 31,000 consumers in twenty-six
internationally significant markets."” Fifty percent of respondents
reported that they would pay extra for products manufactured
using renewable energy.'"" Similarly, according to a 2007 global
consumer survey conducted by a prominent consulting firm, nearly
two-thirds of respondents reported that they would be willing to
pay an average premium of 11% for products and services that

10. Emma Rex & Henrikke Baumann, Beyond Lcolabels: What Green Marketing Can Learn
from Conventional Marketing, 15 J. CLEANER PRODUCTION 567, 569 (2007) (footnotes omitted),
available al http://publications.lib.chalmers.se/records/fulltext/local_24441.pdf (utilizing
marketing analysis to assess environmental product labeling and identify alternate strategies
to promote green products).

11. Stephanie Clifford & Andrew Martin, As Consumers Cut Spending, ‘Green’ Products Lose
Allure, N.Y. TIMES, Apr. 21, 2011, http://www.nytimes.com/2011/04/22/business/energy-
environment/22green.html?_r=0 (describing declining market share of green products
reflecting consumers’ greater emphasis on cost following the 2008 recession).

12. CONE COMMC’'NS, CONSUMERS TAKE RESPONSIBILITY FOR “GREEN” ACTIONS BUT
AREN’T FOLLOWING THROUGH, ACCORDING TO LATEST CONE COMMUNICATIONS RESEARCH 3
(2013), available at http://www.conecomm.com/stuff/contentmgr/files/0/a70891b83b6
f1056074156e8b4646f42/files/2013_cone_communications_green_gap_trend_tracker_press
_release_and_fact_sheet.pdf. Cone Communications is a public relations and marketing
agency that has released an annual survey of consumer environmentalism since 2008.

13. VESTAS, GLOBAL CONSUMER WIND STUDY 2011 4 (2d ed. 2011), available at http://
www.vestas.com/Files/Filer/EN/Press_releases/BloombergVestas_june_2011/Global_Consu
mer_Wind_Study_2011.pdf.

14. Id.
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produce lower greenhouse gas emissions."” According to a separate
review of ninety-one consumer preference studies, the Network for
Business Sustainability has estimated that consumers will pay an
average premium of about 10% for products offering
environmental benefits.'” This continued interest notwithstanding,
some recent studies have suggested that consumers are becoming
more skeptical of environmental marketing claims and less willing
to pay a premium for more environmentally friendly products.'”

B. Opportunities for Marketers and Environmentalists

Environmental marketing presents significant opportunities for
both businesses and environmentalists. For example, companies
that rely on renewable energy to power their operations can engage
in environmental marketing to communicate their values to their
customers.” Marketers in the business-to-consumer sector also
cited product differentiation as an important goal of
environmental marketing, indicating a desire to appeal to
environmentally conscious consumers."”

Accurate environmental marketing can also support the broader
environmental movement. For example, marketers’ emphasis on
their use of renewable energy to manufacture consumer products
fosters greater public awareness and interest in renewable energy.”
Corporate efforts to promote the use of renewable energy help to
educate consumers about the benefits of renewable energy and
demonstrate the viability of renewable energy for large-scale

15. Consumers Worldwide Would Switch to Energy Providers That Help Reduce Greenhouse Gas
Lmissions, Accenture Study Finds, ACCENTURE (Oct. 17, 2007), http://newsroom.accenture.
com/article_display.cfm?article_id=4601.

16. NETWORK FOR BUS. SUSTAINABILITY, SOCIALLY CONSCIOUS CONSUMERISM 1 (2011),
http://www.nbs.net/wp-content/uploads/NBS-Consumerism-Primerl.pdf.

17. Jack Neff, As More Marketers Go Green, Fewer Consumers Willing to Pay For Ii, ADVERTISING
AGE, Sept. 24, 2012, available at http://adage.com/article/news/marketers-green-fewer-
consumers-pay/237377/ (describing a September 2012 study conducted by a leading
marketing research organization).

18. BRANNAN ET AL., supra note 7, at 15 (“The primary motivation for developing products
made with renewable energy is to directly and effectively communicate to the consumer
about the company’s commitment to renewable energy and, in doing so, enhance the image
of the brand.”).

19. Id. at 16. However, despite consumer survey data suggesting that products offering
environmental advantages command a price premium, none of the marketers surveyed
reported that products marketed as “made with renewable energy” earned such a premium.
Id.at 17.

20. Id.at3.
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electricity generation.” Likewise, consumer awareness of
marketers’ voluntary efforts to reduce their carbon emissions serves
to educate the public on climate change, generally increasing the
prospects for the implementation of effective climate change
mitigation policies.*

C. The “Seven Sins” of Greenwashing

As marketers have sought to capitalize on environmentalism,
consumers have grown increasingly skeptical of environmental
claims. Commentators have argued that growing consumer
skepticism regarding environmental claims is primarily due to
marketers “over-hyping green products and making overly
aggressive claims.”  When marketers make unsubstantiated
environmental claims, consumer advocates often accuse them of
“greenwashing.” Described as “whitewashing, but with a green
brush,”® greenwashing is defined broadly as “the act of misleading
consumers regarding the environmental practices of a company or
the environmental benefits of a product or service.”

Greenwashing takes many forms, ranging from outright
misrepresentation of a purported environmental benefit to more
subtle claims that mislead consumers. Since 2007, TerraChoice, an
environmental marketing and consulting firm, has compiled a
series of reports designed to identify and track greenwashing in the

21. Id.

22. Mark C. Trexler & Laura H. Kosloff, Selling Carbon Neulrality, ENVTL. F., Mar./Apr.
2006, at 34, 37; see also MARK C. TREXLER ET AL., GOING CARBON NEUTRAL: HOW THE RETAIL
CARBON OFFSETS MARKET CAN FURTHER GLOBAL WARMING MITIGATION GOALS 2 (2006),
available at http://www.ecosystemmarketplace.com/media/pdf/em_going_carbon_neutral.
pdf (arguing that “a better-educated public can influence long-term climate change policy at
the national and international levels... [and] a modestly sized retail offsets market
could . .. leverage larger policy outcomes.”); Dhavan V. Shah et. al., Political Consumerism:
How Communication and Consumption Orientations Drive “Lifestyle Politics”, 611 ANNALS AM.
ACAD. POL. & SOC. ScI. 217, 221 (2007) (“[Slizeable body of research in the fields of political
science, sociology, psychology, and marketing provides evidence of a direct association
between environmental concern and environmentally friendly behavior . . . .”).

23. Neff, supra note 17.

24. Id.

25. About Greenwashing, GREENWASHING INDEX, http://www.greenwashingindex.com/
about-greenwashing/ (last visited Jan. 20, 2014).

26. UL LLC, THE SINS OF GREENWASHING: HOME & FAM. EDITION, http://
sinsofgreenwashing.org/index.html (last visited Jan. 20, 2014).
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North American marketplace.” Each TerraChoice report is based
on the firm’s “Seven Sins of Greenwashing”—a list of common
categories of claims designed to capture the full spectrum of
deceptive environmental marketing.”® Though TerraChoice is not
alone in identifying categories of misleading environmental
claims,” commentators and the media generally view these reports
as the most detailed, current, and comprehensive reflections of
current trends in environmental marketing.” TerraChoice’s seven
“sins” include: (1) the “Sin of the Hidden Trade-Off”; (2) the “Sin
of No Proof’; (3) the “Sin of Vagueness”; (4) the “Sin of
Irrelevance”; (5) the “Sin of Lesser of Two Evils”; (6) the “Sin of
Fibbing”; and (7) the “Sin of Worshipping False Labels.™"

Issued in 2010, TerraChoice’s most recent report reviewed 5,296
home and family products in the United States and Canada that
made more than 12,061 separate environmental claims.”
Analyzing these products based on government guidelines and
industry best practices, the report concluded that over 95% of
these “greener” products committed one or more greenwashing
“sins.”™ The most prevalent “sins” were the “Sin of No Proof,” the
“Sin of Vagueness,” and the “Sin of Worshipping False Labels.”
Despite these results, it is perhaps encouraging that the proportion
of products demonstrating no greenwashing has consistently
increased from only 1% in 2007 to nearly 45% in 2010.%
Nonetheless, some evidence suggests that greenwashing is
particularly prevalent in the American marketplace. A recent

27. UL LLC, About Us, THE SINS OF GREENWASHING: HOME & FAM. EDITION, http://
sinsofgreenwashing.org/about-us/index.html (last visited Jan. 20, 2014).

28. UL LLC, The Seven Sins, THE. SINS OF GREENWASHING: HOME & FAM. EDITION, http://
sinsofgreenwashing.org/findings/the-seven-sins/index.html (last visited Jan. 20, 2014).

29. See, e.g., RINA HORIUCHI ET AL., UNDERSTANDING AND PREVENTING GREENWASH: A
BUSINESS GUIDE 7-8 (2009), available at http://www.bsr.org/reports/Understanding_
Preventing_Greenwash.pdf.

30. See, e.g., Lauren M. Baum, It’s Not Easy Being Green . . . Or Is It? A Conlent Analysis
of Environmental Claims in Magazine Advertisements from the United States and Uniled Kingdom, 6
ENVTL. COMM. 423, 425 (2012); see also Victoria Davis Lockard & Joshua L. Becker, Green Is
Good . .. Until “Eco-Iriendly” Becomes “Ico-lraud”, FOR THE DEF., Feb. 2009, at 39, 40
(referencing media coverage of TerraChoice studies).

31. TERRACHOICE, THE SEVEN SINS OF GREENWASHING 3, 5 (2009), available at http://
sinsofgreenwashing.org/index3c24.pdf [hereinafter TERRACHOICE, THE SEVEN SINS].

32. TERRACHOICE, THE SINS OF GREENWASHING: HOME AND FAMILY EDITION 15 (2010),
available at http:/ /sinsofgreenwashing.org/index35c6.pdf.

33. Id.at 16.

34. Id.

35. Id. at 6.
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comparative study of magazine advertisements in the United States
and United Kingdom indicated that 75% of environmental claims
in U.S. magazines exhibited one or more of TerraChoice’s “sins” of
greenwashing.” By comparison, only 51% of such advertisements
in magazines published in the United Kingdom were found to
commit a greenwashing “sin.”*’

D. The Effects of Greenwashing

Despite growing consumer scrutiny of environmental claims,”
greenwashing remains pervasive in the North American
marketplace.”  Unfortunately, just as truthful environmental
marketing presents opportunities for increased public awareness
and interest in important environmental issues, greenwashing
threatens to undermine broader environmental goals. Misleading
environmental claims present a two-fold threat to the otherwise
positive effects of environmental marketing.

First, in a competitive environment, deceptive environmental
claims may divert market share from products that offer true
environmental benefits and impede the ability for such products to
penetrate existing markets.” This has the effect of minimizing the
immediate benefits offered by such products and discouraging
future investments in products offering similar benefits."

Second, misleading claims may engender cynicism and doubt
among consumers—particularly those most interested in
supporting environmentally advantageous products—regarding all
environmental claims.” A familiar instance of this problem arises
when individuals witness a custodian comingling the contents of a

36. Baum, supra note 30, at 432,

37. Id. (suggesting that the disparity between the United States and the United Kingdom
may be primarily due to the relative absence of claims regarding “fuel-efficient” sport utility
vehicles in the United Kingdom).

38. CONE COMMC'NS, supra note 12, at 5 (indicating that 75% of consumers surveyed
report that they will boycott a product if they discover that an environmental claim is
misleading).

39. See supra notes 26-36, and accompanying text.

40. TERRACHOICE, THE SEVEN SINS, supra note 31, at 2.

41. Adrian Morrow, ‘Greenwashing’ Discourages Ico-friendly Behaviour: Study, THE. GLOBE
AND MAIL (June 2, 2010), http://www.theglobeandmail.com/news/national/greenwashing-
discourages-eco-friendly-behaviour-study/article1372086/ (describing a study conducted by
the National Geographic Society suggesting that consumer cynicism, more than cost or
inconvenience, prevents consumers from making more environmentally-friendly choices).

42, Id.
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garbage can and a recycling bin, creating doubts about recycling.
If these most-motivated consumers begin to ignore environmental
claims, marketers may be less likely to devote resources to making
and substantiating such claims.” Again, this has the effect of
reducing investments in environmentally beneficial activities, while
also discouraging honest environmental claims.

Thus, to the extent that consumer exposure to such claims
advances broader environmental goals, greenwashing undermines
this effect. In this way, greenwashing may perpetuate a vicious
cycle that results in both fewer products offering environmental
advantages and narrower public awareness of key environmental
concerns.

II. CHECKS ON GREENWASHING: EXISTING FEDERAL AND STATE
REGULATION OF DECEPTIVE ADVERTISING

Like other forms of deceptive advertising, state and federal
consumer protection statutes prohibit greenwashing. This section
provides an overview of the most significant of these laws, with a
particular emphasis on the FIT'C’s enforcement authority under § 5
of the FTC Act and the FTC Green Guides.

A. The FTC Act and “Unfair or Deceptive Acts or Practices”

Originally enacted to strengthen federal competition law, the
FTC Act established the FTC and authorized the Commission to
pursue unfair competitive practices." In 1938, Congress
broadened this prohibition to include “unfair or deceptive acts or
practices,” firmly establishing the Commission’s consumer
protection mandate.”

1. FTC Rulemaking to Regulate Deceptive Marketing Claims

To prevent deceptive commercial activity, § 18 of the FTC Act
authorizes the Commission to issue both legally binding rules
(“trade regulation rules”) and non-binding administrative guidance

43. HORIUCHI ET AL., supra note 29, at 3 (explaining that greenwashing makes consumers
less likely to trust environmental claims and provokes regulatory scrutiny, thereby
discouraging environmental claims generally).

44. William E. Kovacic & Marc Winerman, Competition Policy and the Application of Section 5
of the Federal Trade Commission Act, 76 ANTITRUST L.J. 929, 930 (2010).

45. See, e.g., Pep Boys-Manny, Moe & Jack, Inc. v. Fed. Trade Comm’n, 122 F.2d 158, 160—
61 (3d Cir. 1941) (discussing the history of § 5).
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(“industry guides”).”  Trade regulation rules “define with
specificity acts or practices which are unfair or deceptive.””
Because these rules carry the force of law, their violation alone
constitutes an unfair or deceptive act in violation of §5."
Concerned with the proliferation of trade regulation rules during
the 1970s, Congress amended the FTC Act in 1980 to curb the
Commission’s rulemaking authority.” As a result, trade regulation
rules must now comply with a three-stage notification process in
addition to general rulemaking requirements imposed by the
Administrative Procedure Act.”

As an alternative to trade regulation rules, the Commission may
issue “interpretive rules and general statements of policy with
respect to unfair or deceptive acts or practices.”' Generally termed
“industry guides,” such informal guidance may cover broad
categories of claims (e.g., comparative advertising claims’) in
addition to specific claims likely to deceive consumers (e.g., the use
of the word “free™”). Industry guides do not carry the force of law
and are intended instead to allow for voluntary compliance by
marketers.”  However, because such guidance indicates the
Commission’s interpretation of § 5, failure to comply with an FTC
industry guide may result in corrective action by the Commission.”

Though easier to promulgate than trade regulation rules,
industry guides present additional enforcement challenges that the
Commission must weigh. As intended, the additional procedural
burdens associated with trade regulation rules have significantly
delayed their promulgation, with some rules taking nearly a decade
to complete.”” By comparison, industry guides are not subject to
administrative rulemaking requirements and do not require public

46. 15U.S.C §57a(1) (2012).

47. 15 U.S.C § 57a(1) (B) (2012).

48. 16 C.F.R. § 1.8(a) (2013).

49. Paul H. Luehr, Guiding the Green Revolution: The Role of the Federal Trade Commission in
Regulating Environmental Advertising, 10 UCLA J. ENVTL. L. & POL’y 311, 327-28 (1992).

50. 15 U.S.C. §57a(b) (2012); 16 C.F.R. §§ 1.10-12 (2013); 5 U.S.C. § 553 (2012).

51. 15 U.S.C. §57a(a)(1)(A) (2012).

52. 16 C.F.R. § 14.15 (2013).

53. 16 C.F.R. §251.1(b) (2013).

54. 16 C.F.R. § 1.5 (2013).

55. Id.

56. Luehr, supra note 49, at 326-30 (comparing FTC authority to issue trade rules to its
authority to issue industry guides and highlighting the nine-year process required to
promulgate the FTC’s Credit Practices Rule).
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input.”” However, the FTC must meet the burden of proving that a
violation of its guidance is in fact a violation of § 5 in every
contested case.” This burden slows enforcement considerably and
encourages companies to delay compliance by prolonging
litigation.” Finally, although courts generally provide significant
deference to agency interpretations promulgated through notice-
and-comment rulemaking, voluntary guidelines generally carry less
authority in court.”

2. The FTC’s General View of Deceptive Advertising

In addition to promulgating trade rules and industry guides
addressing specific claims and industries, the Commission has long
relied on its 1983 Deception Policy Statement to guide
enforcement actions against deceptive marketing.” Under this
longstanding guidance, the Commission “will find deception if
there is a representation, omission or practice that is likely to
mislead the consumer acting reasonably in the circumstances, to
the consumer’s detriment.”® This general statement lays out a
three-part test for identifying deceptive claims. First, “there must
be a representation, omission, or practice that is likely to mislead
the consumer.”® Second, the alleged deception is viewed from the
“perspective  of a consumer acting reasonably in the
circumstances.” Third, the representation, omission, or practice
must be “material,” meaning that it is “likely to affect the
consumer’s conduct or decision with regard to a product or
service.”® Under this objective standard, advertisers are liable for

57. See 5 U.S.C. § 553(b)(3)(A) (2012) (exempting interpretative rules and general
statements of policy from general rulemaking requirements); 16 C.F.R. § 1.5 (2013)
(indicating that industry guides are interpretative rules).

58. Jamie A. Grodsky, Certified Green: The Law and Future of Environmental Labeling, 10 YALE
J. ONREG. 147, 167 (1993).

59. Id. at 167-68.

60. Id. at 168; see also United States v. Mead Corp., 533 U.S. 218, 220 (2001) (denying
Chevron deference for agency interpretations promulgated outside of notice-and-comment
rulemaking, while providing such interpretations with the less deferential Skidmore review).

61. Cliffdale Assocs., 103 F.T.C. 110, 155 (1984) (FTC Policy Statement on Deception).

62. Id.

63. Id.

64. Id.

65. Id.
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materially misleading claims or omissions even if an advertiser
makes such a claim inadvertently.”

Importantly, because a misrepresentation is “an express or
implied statement contrary to fact,” deceptive claims may be
conveyed to consumers either directly or by implication.” In all
cases, the Commission’s review is not limited to its own evaluation
of the content and context of the claim. Instead, the Commission
considers extrinsic evidence, including “expert opinion, consumer
testimony (particularly in cases involving oral representations),
copy tests, surveys, or any other reliable evidence of consumer
interpretation.” As described below, the Commission’s guidance
regarding deceptive environmental marketing claims draws heavily
on consumer perception research.

In general, marketers seeking to avoid § 5 liability must be
prepared to substantiate all express and implied claims before
disseminating advertising to consumers. This duty stems from the
Commission’s requirement that “advertisers and ad agencies have a
reasonable basis for advertising claims before they are
disseminated.” Thus, to avoid liability, marketers must identify all
express and implied claims that the advertisement reasonably
conveys and must ensure that all reasonable interpretations of their
claims are truthful, not misleading, and supported by a reasonable
basis.”

B. Pursuing Deceptive Advertising—Federal, State, and Private
Enforcement Regimes

The Commission may enforce its deceptive advertising
regulations through either administrative or civil actions. First,
under § 5(b) of the FIC Act, the Commission may issue a
complaint when the Commission has “reason to believe” that the
terms of § 5 have been violated.” Should a party elect to challenge
the Commission’s allegations, the complaint is adjudicated before a

66. Kraft, Inc., 114 F.T.C. 40, 71 n.33 (1991) (“Advertisers are liable for materially
misleading claims or omissions that their advertisements convey to reasonable consumers,
even if this is done inadvertently.”).

67. Cliffdale Assocs.,103 F.T.C. at 175 n.4.

68. Id.at 156 n.8.

69. Thompson Med. Co., 104 F.T.C. 839 (1984) (Appendix: FTC Policy Statement
Regarding Advertising Substantiation).

70. See id. (explaining reasonable basis requirement).

71. 15 U.S.C. § 45(b) (2012).
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Commission Administrative Law Judge (AL]).” Alternatively,
under § 13(b), the Commission is authorized to file suit in U.S.
District Court to enjoin an act or practice in violation of “any
provision of law enforced by the Federal Trade Commission.””
Because § 13(b) authorizes federal courts to impose both injunctive
and monetary relief, much of the Commission’s consumer
protection litigation now begins in federal court instead of before
an ALJ.”" Likewise, § 43(a) of the Lanham Act provides a federal
private right of action for damages resulting from false advertising
or marketing.” Although some have proposed expanded use of
private litigation under the Lanham Act to combat greenwashing,
federal courts have approached consumer-initiated suits under §
43(a) cautiously.”

The Commission has used its broad enforcement powers to win
several impressive victories on deceptive marketing claims,” but it
is hardly alone in enforcing advertising laws. Often referred to as
“Little FTC Acts,” state consumer protection statutes were designed
to supplement the FTC Act’s prohibition of unfair and deceptive
trade practices.” In particular, because the FTC Act does not

72. Anne V. Maher & Lesley Fair, The I'I'C’s Regulation of Advertising, 65 FOOD & DRUG L.].
589, 593 (2010).

73. 15 U.S.C. § 53 (2012).

74. See Maher & Fair, supra note 72, at 594 (explaining that the FTC has successfully
argued that the broad language of § 13(b) authorizes federal courts to impose a wide variety
of equitable relief, including redress for consumers).

75. 15 US.C. § 1125 (2012) (“Any person who... in commercial advertising or
promotion, misrepresents the nature, characteristics, qualities, or geographic origin of his or
her or another person’s goods, services, or commercial activities, shall be liable in a civil
action by any person who believes that he or she is or is likely to be damaged by such act.”).

76. Elizabeth K. Coppolecchia, The Greenwashing Deluge: Who Will Rise Above the Walers of
Deceptive Advertising?, 64 U. MIAMI L. REV. 1353, 1386-99 (2010) (providing a detailed analysis
of the opportunities and challenges associated with private Lanham Act claims against
deceptive environmental marketing).

77. See, e.g., Complaint, F.T.C. v. Your Baby Can, No. 12cv2114 (S.D. Cal. Aug 27, 2012)
(Section 13(b) action alleging deceptive claims related to efficacy of early education
products yielded a settlement barring defendants from further use of deceptive terms and
imposing an $185 million judgment); Complaint, F.T.C. v. Reebok Int’l, 1:11-cv-02046 (N.D.
Ohio, Sept. 28, 2011) (Section 13(b) action alleging deceptive claims regarding improved
muscle tone and strength associated with “EasyTone” footwear led to $25 million in
customer refunds).

78. Henry N. Butler & Joshua D. Wright, Are State Conswmer Protection Acts Really Little-I'TC
Acts?, 63 FLA. L. REv. 163, 163, 173-76 (2011) (explaining that state consumer protection
statutes responded to criticism of the FTC by providing “a private right of action, different
remedies, and relaxed common law limitations on consumer protection actions when
compared to FTC policy standards.”).
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provide a private cause of action, many state statutes are designed
to allow consumers to serve as private attorneys general.”
However, most states continue to defer to FIC interpretations in
implementing their consumer protection statutes.”” Despite this
purported deference to federal standards, increasing reliance on
state consumer protection statutes has generated growing
criticism.*’ In particular, commentators and experts have argued
that courts interpreting state consumer protection statutes have
gone too far in aiding plaintiffs, potentially discouraging socially
desirable business conduct.”

Finally, marketers have employed selfregulation to counteract
deceptive advertising. Of particular note, the National Advertising
Division (NAD) of the Council of Better Business Bureaus (CBBB)
is designed as a private forum to resolve advertising disputes
involving member companies.*” Although competitors initiate the
majority of NAD cases, consumer groups and individual consumers
may initiate review proceedings by filing a complaint with NAD.*
As of 2008, environmental claims had “nearly overtaken superiority
claims as the most scrutinized by the NAD.”™” NAD uses alternative
dispute resolution to determine whether national advertising
claims have been substantiated.** NAD decisions are non-binding.*’
However, because NAD regularly refers resistant parties to the FTC,
which is generally more likely to review a claim following a NAD
decision, companies tend to comply with NAD decisions
voluntarily.”

79. Id. at 166.

80. Id. at 173 (noting that as of 2011, twenty-eight states reference the FTC in their
respective consumer protection statutes).

81. Id.at 177-78.

82. Id. (summarizing critical analyses of state consumer protection statutes).

83. Partnership and Subscription, BETTER BUS. BUREAU, http://alaskaoregonwestern
washington.bbb.org/NAD-Membership/ (last visited Jan. 20, 2014).

84. About NAD, BETTER BUS. BUREAU, http://alaskaoregonwesternwashington.bbb.
org/About-NAD/ (last visited Jan. 20, 2014).

85. Lnvironmental Marketing Claims, AM. ADVERT. FED'N, http://www.aaf.org/default.
asp?id=867 (last updated Oct. 2008).

86. About NAD, BETTER BUS. BURFAU, http://www.bbb.org/us/About-NAD/ (last visited
Jan. 20, 2014).

87. Jason Reed Struble, A Brief Guide to Comparative Advertising, PRAC. LAW., June 2013, at
41, 46.

88. Id.; John E. Villafranco & Matthew D. Marcotte, Unfair Competition in Adverlising:
Developments and Trends in Lanham Act Litigation, ANTITRUST, Summer 2008, at 99 n.11.
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Past efforts to combat deceptive environmental marketing
demonstrate the often-complicated dynamic between NAD dispute
resolution and FTC enforcement. For example, in 1998, a group of
environmental organizations and wind power producers brought a
successful NAD complaint against advertisements produced by the
Nuclear Energy Institute (NEI) that described nuclear power as
“environmentally clean” and capable of producing -electricity
“without polluting the environment.”™ The NAD found that
consumers could “reasonably interpret [these claims] to mean that
electricity generated by nuclear power is produced without any
negative impact on the environment.”™  Citing a variety of
environmental impacts, including traditional pollution created
during the production of nuclear fuel and health threats associated
with nuclear waste, the NAD concluded that the record did “not
support this interpretation” and the claims were therefore
“unsupportable.” Upon receiving the complaint from the NAD,
the FTC agreed that the NEI claims were unsubstantiated, but it
ultimately refrained from taking enforcement action.” Because the
advertisements were aimed at least in part at “opinion leaders,” the
FTC concluded that the NEI was engaged in protected political
speech, as opposed to purely commercial speech.” Nonetheless,
the FTC strongly recommended that marketers “take to heart” the
conclusions of the NAD, and the industry agreed to take the NAD’s
concerns into consideration in future advertising campaigns.”

C. FTC Regulation of Greenwashing—The Green Guides

The FTC has investigated and challenged environmental
marketing claims since at least 1991, when the Commission
obtained two consent agreements prohibiting deceptive “ozone
safety” claims.” Recognizing that marketers were responding to

89. Matthew L. Wald, Better Business Bureau Says Nuclear Group Ran False Ads, N.Y. TIMES,
(Dec. 10, 1998), http://www.nytimes.com/1998/12/10/business/media-business-advertising
-better-business-bureau-says-nuclear-group-ran-false.html?pagewanted=all&src=pm.

90. Id.

91. Id.

92. Matthew L. Wald, F.T.C. Decides Not to Ban Nuclear Ads, N.Y. TIMES, (Dec. 22, 1998),
http://www.nytimes.com/1999/12/22/business/ftc-decides-not-to-ban-nuclear-ads.html.

93. Id.

94. Id.; Wald, supra note 89.

95. FED. TRADE COMM'N, FTC 1991 ANNUAL REPORT 11 (1991), available at http://www.
ftc.gov/o0s/annualreports/ar1991.pdf.
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consumers’ environmental concerns by using vague terms such as
“biodegradable,” “recyclable,” and “environmentally friendly,” the
Commission began to consider national voluntary guidelines on
environmental advertising.” The FTC consulted the public and
formed a task force with a pair of interested federal agencies, the
U.S. Environmental Protection Agency (EPA) and the U.S. Office
of Consumer Affairs.” Finally, in response to a series of petitions
from interested marketers and state attorneys general,” the
Commission released the initial Guides for the Use of
Environmental Marketing Claims (Green Guides) in 1992.”

The following section provides a brief summary of the purpose
and scope of the Green Guides, a description of their basic structure,
and the basis for the Commission’s guidance to environmental
marketers.

1. The Green Guides—Purpose and Scope

The Green Guides have two objectives. First, the Guides are
intended to “protect consumers and to bolster their confidence in
environmental claims.”'”  Second, the Guides are designed to
facilitate  compliance =~ among  marketers by  reducing
“manufacturers’ uncertainty about which claims might lead to
Commission law enforcement actions, thereby encouraging
marketers to produce and promote products that are less harmful
to the environment.”"""!

The Green Guides set forth the Commission’s “current views about
environmental claims” in order to help “marketers avoid making
environmental marketing claims that are unfair or deceptive under
Section 5 of the FTC Act.”'” To do so, the Guides explain how
reasonable consumers likely interpret environmental claims and

96. Id.

97. Id.

98. See Press Release, Fed. Trade Comm’n, FTC Chairman Steiger Announces National
Guidelines to Prevent Misleading Environmental Marketing Claims (July 28, 1992), available
at http:/ /legacy.library.ucsf.edu/documentStore/w/c/0/wco03c00/Swco03c00.pdf.

99. Guides for the Use of Environmental Marketing Claims, 57 Fed. Reg. 36,363 (Aug. 13,
1992).

100. FED. TRADE COMM’'N, 1992 ANNUAL REPORT 13 (1992), available at http://www.
ftc.gov/sites/default/files/documents/reports_annual /annual-report-1992/ar1992_0.pdf.

101. 7d.

102. 16 C.F.R. § 260.1(a) (2013).
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describe the basic elements necessary to substantiate such claims.'”

Where an unqualified claim would be misleading, the Guides
present options for qualifying claims to avoid deception.'"” For
example, an unqualified “made with renewable materials” claim
may be qualified in various ways to avoid deception (e.g., by
identifying the material used and explaining why the material is
renewable).'”

The Guides apply broadly, both to business-to-consumer
transactions and business-to-business transactions.'”” They also
cover environmental claims in labeling, advertising, promotional
materials, and all other forms of marketing in any medium.'"” As
industry guides, the Green Guides are not themselves enforceable
regulations and “do not have the force and effect of law.”'™ Sill,
failing to follow the guidance provided by the Commission exposes
marketers to potential FTC enforcement action and liability under
§ 5 of the FTC Act.'”

2. The Green Guides—Basic Structure

The Guides apply four broad principles to all environmental
marketing claims. First, to avoid deception, qualifications and
disclosures related to environmental claims “should be clear,
prominent, and understandable.”"" Qualifications and disclosure
should also use “plain language and sufficiently large type,” and
must be placed in “close proximity to [a] qualified claim.”""
Second, unless it is clear, environmental claims should specify
whether they refer to the product, the product’s package, a service,
or only to a portion of the product, package, or service.'” Third,
environmental claims should not overstate, explicitly or implicitly,

103. FED. TRADE COMM’N, THE GREEN GUIDES: STATEMENT OF BASIS AND PURPOSE 1
(2012), available at http://www.ftc.gov/sites/default/files/attachments/ press-releases/ ftc-
issues-revised-green-guides/greenguidesstatement.pdf [hereinafter STATEMENT OF BASIS AND
PURPOSE].

104. Id.

105. 16 C.F.R. § 260.16(c) (2013).

106. 16 C.F.R. § 260.1(c) (2013).

107. Id.

108. Guides for the Use of Environmental Marketing Claims, 77 Fed. Reg. 62,122 (Oct.
11, 2012); supra note 99 and accompanying text.

109. 16 C.F.R. § 260.1(a) (2013).

110. 16 C.F.R. § 260.3(a) (2013).

111. 71d.

112. 16 C.F.R. § 260.3(b) (2013).
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“an environmental attribute or benefit” of a product.'” Finally,

claims comparing the environmental attributes of competing
products must be clear and substantiated in order to avoid
consumer confusion or deception.'"t  To supplement these
overarching principles, the Commission provides specific guidance
on the use of particular categories of environmental claims. For
example, the current Guides describe the permissible use of
“general” environmental benefit claims, such as a claim that a
product is “eco-friendly” or that a product’s packaging is “greener”
than previous packaging.'"” In addition, the current Guides provide
guidance for thirteen categories of claims, ranging from “non-
toxic” and degradability claims to the use of certifications and seals
of approval.'’ As discussed in greater detail below, following the
most recent revision of the Guides, the Commission now provides
specific guidance regarding the use of claims about carbon
offsets''” and renewable energy.'"

Finally, the Guides provide illustrative examples to indicate how
potentially deceptive claims may be qualified to avoid consumer
confusion. These examples indicate the Commission’s views on
how reasonable consumers would interpret individual claims."?
These examples do not illustrate all permissible claims or
qualifications under § 5 of the FIC Act, however, and the
Commission assesses individual claims on a case-by-case basis.'*

3. The Green Guides—Driven by Consumer Perceptions

Because the FTC has interpreted § 5 to prohibit claims that are
likely to mislead reasonable consumers,'?’ the Commission has
concluded that “consumer perception data provides the best
evidence upon which to formulate guidance” related to

113. 16 C.F.R. § 260.3(c) (2013).

114. 16 C.F.R. § 260.3(d) (2013).

115. 16 C.F.R. § 260.4 (2013).

116. 16 C.F.R. §§ 260.5-260.17 (2013).

117. 16 C.F.R. § 260.5 (2013).

118. 16 C.F.R. § 260.15 (2013).

119. 16 C.F.R. § 260.1(d) (2013); see, e.g., 16 C.F.R. § 260.13 (2013) (including a number
of examples, such as explaining that packaging claiming to consist of “20% post-consumer
recycled fiber,” that is actually composed of overrun newspaper stock never sold to
customers, is deceptive).

120. 16 C.F.R. § 260.1(d) (2013).

121. See supra notes 62—-66 and accompanying text.
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environmental claims.'” Recognizing its limited authorization, the
Commission also has expressed a general reluctance to set
environmental policy.'*

Although the Commission has thus far relied exclusively on
extrinsic consumer perception data to produce the Green Guides,
the scope of the Commission’s authority is not limited to the
vindication of existing consumer perceptions. The Supreme Court
has held that, when the possibility of deception is self-evident from
the content of an individual claim, the Commission need not
conduct a survey of the public before it may determine that the
advertisement has the tendency to mislead.”™ In particular,
although the Commission should generally rely on extrinsic
evidence to assess marketers’ implied claims, the Commission may
instead utilize “common sense and administrative experience”
where such claims are “conspicuous.”'®

The Commission’s reliance on general consumer perceptions to
identify deceptive environmental claims has provoked criticism. In
particular, some environmental advocates have argued that the
Commission should place greater weight on the perceptions of so-
called “green consumers,” who are more influenced by
environmental claims."”  Because these consumers are more
attuned to environmental claims and perhaps better informed
regarding the content of such claims, guidance reflecting these
consumers’ perceptions may prevent deceptive or misleading
claims not captured under the existing Guides."”’

More broadly, environmental advocates and certain trade
associations argue that the Commission’s sole reliance on
consumer perception to identify deceptive environmental claims is
misguided.128 Under this view, the baseline of consumer
perceptions regarding environmental claims may itself be skewed
due to “media reports, advertising messages, or other forces that

122. STATEMENT OF BASIS AND PURPOSE, supra note 103, at 25.

123. Id. at 17 (“The Commission publishes the Guides to prevent the dissemination of
misleading claims, not to encourage or discourage particular environmental claims or
consumer behavior based on environmental policy concerns.”).

124. Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 626,
652-53 (1985) (citing FTC v. Colgate-Palmolive Co., 380 U.S. 374, 391-92 (1965)).

125. Kraft, Inc. v. FTC, 970 F.2d 311, 320-21 (7th Cir. 1992).

126. STATEMENT OF BASIS AND PURPOSE, supra note 103, at 23-24 (noting that at least one
environmental organization has made this recommendation).

127. Id.

128. E.g, id. at 24.
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may or may not reflect reality.”'® Because consumers may be

unable to distinguish between factual and misleading
environmental claims, enshrining existing perceptions in the Green
Guides may lock-in existing consumer confusion.”™ With this in
mind, some have suggested that the Commission balance consumer
perception data against the Commission’s own review of the validity
of environmental claims.""

Furthermore, although the EPA has generally supported the
Commission’s use of consumer perception data, the agency has
also noted the dynamic nature of consumer perceptions.'”
Because these perceptions are subject to change as consumers
learn more about specific claims and environmental concerns, the
EPA has noted that more recent data may be necessary to
substantiate individual claims."”

D. The Green Guides in Action

Following the publication of the original Green Guides in 1992,
the Commission initially pursued misleading environmental claims
aggressively. In its 1993 Annual Report, the Commission indicated
that its enforcement efforts yielded consent orders and proposed
consent agreements involving a wide variety of environmental
claims, including biodegradable claims for trash bags, ozone-
friendly claims for electronic office equipment care products, and
environmentally-friendly and environmentally-safe claims for
aerosol products.” In addition to successful enforcement efforts,
the Commission reported that its staff engaged frequently with
stakeholders and marketers to promote voluntary compliance with
the newly issued Green Guides.”” Thereafter, the Commission
consistently pursued enforcement actions under the Green Guides

129. Letter from Linda Brown, Exec. Vice President, Scientific Certification Sys., Inc., to
Fed. Trade Comm’n. 1 (Dec. 10, 2010), available at http://www ftc.gov/sites/default/files/
documents/public_comments/guides-use-environmental-marketing-claims-project-no.p95
4501-00264%C2%A0/00264-57042.pdf.

130. Id.

131. E.g, id.

132. STATEMENT OF BASIS AND PURPOSE, supra note 103, at 23.
133. Id.

134. FED. TRADE COMM’N, 1993 ANNUAL REPORT 13 (1993), available at http://www.ftc.
gov/sites/default/files/documents/reports_annual /annual-report-1993/ar1993_0.pdf.
135. Id.
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throughout the 1990s."” However, following this initial period of
active enforcement, the Commission did not initiate an action
under the Green Guides for more than nine years beginning in early
2000."

After nearly a decade of non-enforcement during the George W.
Bush Administration, the Commission launched a “green initiative”
in the spring of 2009 that included both a review of the Green
Guides and a recommitment to enforcement.'"™ This renewed
commitment to enforcement quickly yielded success. In June 2009,
the Commission won settlements with marketers that made
unsubstantiated claims that their products, such as disposable
plates, wipes, and towels, were “biodegradable.”’ The
Commission  has  successfully pursued other deceptive
environmental marketing claims throughout recent years, even as
the agency has begun to update and revise the Green Guides.'"

In addition to ongoing federal enforcement efforts, many states
have pursued misleading environmental claims either by
incorporating the Green Guides into existing consumer protection
statutes or by enacting more stringent environmental marketing
regulations.'”’  For example, in October 2011, the California
Attorney General filed a first-of-its-kind state law claim against three
companies that allegedly made false and misleading claims by

136. See Coppolecchia, supra note 76, at 1366 (describing FTC enforcement actions in the
1990s).

187. Traci Watson, Licofriendly Claims Go Unchecked, USA TODAY, June 22, 2009, at 1A,
available at http:/ /usatoday30.usatoday.com/ printedition/news/20090622/ lagreen22_st.art.
htm; Gabriel Nelson, I'I'C Moves May Signal Start of ‘Greenwashing’ Crackdown, N.Y. TIMES, Feb.
3, 2010, http://www.nytimes.com/gwire/2010/02/03/03greenwire-ftc-moves-may-signal-start
-of-greenwashing-cra-90834.html?pagewanted=all.

138. Advertising Trends and Consumer Prolection: Statement Before the S. Comm. on Commerce,
Sci. & Transp., 111th Cong. 12 (2009) (statement of David Vladeck, Dir., Fed. Trade
Comm’n), available at http:/ /www .ftc.gov/os/ testimony/090722advertisingtestimony.pdf.

139. See Press Release, Fed. Trade Comm’n, FTC Announces Actions Against Kmart,
Tender, and Dyna-E Alleging Deceptive ‘Biodegradable’ Claims (June. 9, 2009), available at
http://www.ftc.gov/opa/2009/06/kmart.shtm (because customary methods of solid waste —
e.g., landfills, incinerators, and recycling facilities—do not allow decomposition, the
marketers’ claims that their products were “biodegradable” were alleged to be misleading).

140. See, e.g., Press Release, Fed. Trade Comm’n, Window Marketers Settle FTC Charges
that They Made Deceptive Energy Efficiency and Cost Savings Claims (Feb. 22, 2012),
available at  http://www.ftc.gov/opa/2012/02/windows.shtm  (announcing a recent
settlement with replacement window manufacturers under which the manufacturers may no
longer make exaggerated and unsupported claims regarding the energy efficiency of their
products).

141. Lauren C. Avallone, Green Marketing: The Urgent Need for Federal Regulation, 14 PENN
ST. ENVTL. L. REV. 685, 689 (2006).
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marketing plastic water bottles as “100 percent biodegradable and
recyclable.”'  The State’s complaint alleged that these claims
violated both an explicit state-law prohibition on biodegradable
claims related to plastic containers and the state’s general unfair
and deceptive advertising statutes.'”” The complaint resulted in a
settlement under which the defendant marketers agreed to modify
their products to avoid future consumer confusion."" Nonetheless,
although state environmental marketing statutes are generally
intended to provide more stringent safeguards against deceptive
environmental claims,'* recent state law claims have seen limited

success.'

III. THE 2012 GREEN GUIDES—RENEWABLE ENERGY AND CARBON
OFFSET CLAIMS

After first releasing the Green Guides in 1992, the FTC revised the
Guides in 1996, and again in 1998."7 Most recently, in November
2007, the Commission initiated a review of the 1998 Guides as a part
of a systematic review of its rules and industry guidance.'"”® In so
doing, the Commission emphasized the emergence of new claims
not covered under the 1998 Guides.'"” To determine whether a full
revision of the Guides was warranted, the Commission sought public
comment, held public workshops, and conducted research on
consumer perception of environmental claims."”

142. Greenwashing, STATE OF CAL. DEP'T OF JUSTICE, OFFICE OF THE ATTORNEY GEN.,
http://oag.ca.gov/environment/greenwashing (last visited Jan. 22, 2014).

143. See Complaint at 11, California ex rel. Harris v. Enso Plastics, No. 30-2011-00518091-
CU-MC-CJC (Cal. Super. Ct. filed Oct. 2011), available at http://ag.ca.gov/cms_attachments
/press/pdfs/n2577_complaint.pdf.

144. Greenwashing, supra note 142,

145. 1d.

146. Compare Koh v. S.C. Johnson & Son, Inc., No. C-09-00927 RMW, 2010 WL 94265
(N.D. Cal. Jan. 6, 2010) (class action under California consumer protection and unfair
competition statutes), and SC Johnson Seltles Cases Involving Greenlist™ Labeling, PR NEWSWIRE,
(July 8, 2011) (settling Koh), http://www.prnewswire.com/news-releases/sc-johnson-settles-
cases-involving-greenlist-labeling-125222089.html), with Hill v. Roll Int’l Corp., 128 Cal. Rptr.
3d 109 (Cal. Ct. App. 2011) (affirming dismissal of class action claim under state consumer
protection and unfair competition statutes because allegedly deceptive environmental logo
gave indication of environmental content).

147. 61 Fed. Reg. 53,311 (Oct. 11, 1996); 63 Fed. Reg. 24,240 (May 1, 1998).

148. 72 Fed. Reg. 66,091 (Nov. 27, 2007).

149. Id.

150. 1d.
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The following section summarizes the FIC’s consideration of
guidance regarding renewable energy and carbon offset claims.
This summary draws primarily from the Commission’s “Statement
of Basis and Purpose,” which accompanied the release of the final
2012 Guides.””' The Statement of Basis and Purpose describes the
Commission’s consideration of comments received from various
stakeholders, including individual marketers, trade associations,
environmental organizations, and federal agencies.152 The final
2012 Guides address a number of key issues related to renewable
energy and carbon offset claims, reflecting the Commission’s
reliance on existing consumer perceptions as a touchstone for
assessing  potentially deceptive or misleading  claims."”
Unfortunately, the Guides leave open a number of concerns raised
during the public notice and comment period. In Part IV, this
Note discusses these unresolved issues in arguing that the FTC
should reduce its reliance on consumer perceptions to identify
deceptive environmental claims.

A. The Commission Emphasizes Renewable Energy and Carbon
Offset Claims

Throughout its most recent revision of the Guides, the
Commission focused particularly on claims related to renewable
energy and carbon offsets. Noting the increasing prevalence of
these claims, the Commission requested public comment regarding
whether and how they should be included in the revised Guides."
Thereafter, the Commission conducted three public workshops to
solicit additional input, with one workshop focused exclusively on
renewable energy and carbon offset claims.” Finally, the FTC
commissioned a consumer perception survey to test consumer
responses to these and other claims.'

Conducted in July and August 2009, the Commission’s consumer
perception survey presented 3,777 participants with questions
calculated to determine how they understood selected

151. STATEMENT OF BASIS AND PURPOSE, supra note 103.

152. 1Id.; see also id. at i—vi.

153. See generally supra Part I1.C.iii (discussing the importance of consumer perceptions in
FTC assessments of deceptive advertising claims).

154. 72 Fed. Reg. 66,092 (Nov. 27, 2007).

155. 72 Fed. Reg. 66,094 (Nov. 27, 2007).

156. 75 Fed. Reg. 63,552 (Oct. 15, 2010) [hereinafter “PROPOSED 2012 GREEN GUIDES”].
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environmental claims.'"”” The Commission weighed and screened

responses to provide a statistically representative sample of
nationwide consumer perceptions.'™ The survey tested specific
marketing claims, including “made with renewable energy,” against
several non-environmental control claims." The study also tested
“carbon offset” and “carbon neutral” claims, gauging whether
respondents understood these concepts by asking them to define
the terms “carbon offset” and “carbon neutral.”'®” As a result of
this research, the Commission included for the first time specific
guidance regarding renewable energy and carbon offset claims in
the proposed revised Guides issued in October 2010.'"

B. Renewable Energy Claims—Key Issues

In contrast to nonrenewable fossil fuels, renewable energy
resources—such as wind, the sun, and moving water—are readily
replenished and do not diminish over time.'” Aiming to capitalize
on increased public interest in renewable energy, many businesses
have recently begun to communicate their renewable energy use
directly to consumers.'”

Because electrons produced from fossil fuels and renewable
sources are physically indistinguishable, companies that want to use

. STATEMENT OF BASIS AND PURPOSE, supra
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