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This report was prepared as part of a project, fundetinigjoGold Ashanti (AGA), inwvhich

the Earth Institute at Columbia University, in partnership with Millennium Promise, worked
with local governments and communities around the gold mines in Northern Guinea to
formulae integrated MDGbased local development ptain addition,the Cdumbia Center

on Sustainable Investment (CCS# joint Center of Columbia Law School and the Earth
Institute, assessed the legal and fiscal framework for investments in gold in the region to
better understand the total impact of and contribution to dewedat of this sector.

This report forms part of that analysis: specifically looking at how revenues from the mines
could support local development plans. At the time of the drafting, in261d, the
Government of Guinea was formulating new regulatiangdvern how resource revenues
would fund local development. The purpose of this report is to serve as the basis for
discussion and consultation between the Government of Guinea and its development partners
in the public and private sector as the regutetiare being finalized; the report helps to shed

light on relevant aspects of the legal framewordate, including how they have operated in
practice, and shares models and good practices of community development agreements and
community development fusdrom elsewhere in the world.

This is a work product o€CSI and does not necessarily reflect the views of any other
organizations or partners in the Northern Guinea projects, including the Government of
Guinea and Anglo Gold Ashan@.CSltakes all respnsibilities for the contents of this report.
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Introduction:

The 2011 Mining Codentroduces specific requirements for the establishment of a Local
Development Fund (LDF) and Community Development Agreements (CDA) between mining
companies and local communities (see Bder a summary of the relevant legal provisions
in the Mining Code) The provisions in the Mining Code on the LDF and the CDA are not
very specifi¢ but current drafts ofa Presidential Decree and Amrété (Ministerial Order)
issuedby the Ministere des Mines et de la Géolo@Ministry of Mines or MoM) and the
Ministere de [l'administration du territoire et de la décentsation (Ministry of
Decentralization or MATD) respectively, provide more detaildhis report examines how
the LDF and CDArequirementganbeimplementedeffectively, focusing in particular on the
Société AngloGold Ashanti de GuinédSAG) mine and its past experiences with local
development funding.

The report draws on literature on subnational revenue sharing, community development
agreements and local development funds, relying notably onstadies, guidelines and
model regulations and agreements. To better understand the LDF and CDA process in the
Guinean contextCCSI engaged with stakeholders in the counthy.the local level, this
included neetingsin Siguiri with representatives from eéhPréfecture of Siguiri, the
CommunesConseil préfectoral de développement de Sig{@#D) and nongovernmental
organizationsNNGO9 (seeBox 1for an overview of the administrative structure of the local
government in Guinea). At the centgaivernmentével, CCSImet with representatives of the
MoM and the MATD, as well as with representatives of civil society and the international
donor community. These meetings provided insights into the political and institutional
context, as well as the ongoing implentation processes of the new local development
regime.In addition, CCSl reviewedthe draft versions of the Decree and Ministerial Order
(June 2013 which provide additional detail on the implementation of the LDF and the CDA

respectively.

The first £ction of the report providean overview of therior legal and institutionalegime
for local development funding in Siguiand addressthe man challengegaced in the past
to implement projects fronthosefunds. The second section introduties curent legislative

regime and the draft Decree and Ministerial Order; explainschiadengesthat this new

YArticle 130,Mi ni ng Code: ALes modaliti®s doéutilisation de
7
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regime posesand draws on the experiences of other countries in addressmar
challenges. The third sectigmovides suggestions for the drBiécree andMinisterial Order
as well asrecommendations fohow the Government and mining compncan work

together to maximize the benefits of local development funding.

Box 1: The organization of local government in Guinea®

Thelocal government in Guinea is built around two dxes

(2) Circonscriptions territoriales(administrative sudalivisions) are under the authority of the natio
government, and composed of tRégions administrativeRegions), thePréfectures(Prefectures)
the SousPréfectureSub-Prefectures, one for each of t@ellectivités localeglocal authorities)) ang
Districts. Under the district level ar€illagesand Quartiers. The GoverneurgGovernors), who run
the Régions and thePréfets who run thePréfectues are appointed by presidential decree, while

SousPréfetsare appointed by the MATD.

Btat . Crate

Collectivités locales

Commune Commune
rurale urbaine

(Ex: (Ex: Siguiri
Kintinian) Centre)

(2) Collectivités locales(Local authorities,CL) are composed of theCommunes ruralegRural
municipalities CR and theCommunes urbaing&/rban municipalitiesCU).
They are administered by elected authorities:

- theConseil local(Local council): In rural municipalities, the local council i€anseil communautair

(Community council), while in urban municipalities, it isCanseil communalCommunalcouncil).

2 For more detailed information on the structure adthinistration of local government in Guinea, please refer
to «Evaluation du contexte institutionnel de la décentralisation et du systéme administratif en>GMb&e
Center, March 2012.

3 Articles 134, 135 and 136 of the Constitution.



For both types, members are elected for four yearsCbhimseil localapproves the Local Developme
Plan and budget.

- the Bureau communalExecutive council): This council is composed of an elected authorit
Président(President) for rural muicipalities or aMaire (Mayor) for urban municipalities both of
which have a fouyear mandate), one or several vimesidents (based on population density) ar
treasurer.

- the administrative council: This council is composed of an administrativetaggra communag
general secretary and a tax collector appointed by a decree and sectoral departments.

The CL are under the control of tB®usPréfet(Article 36, Constitution) and were created between 1986
1992 to foster the decentralization procédse political climate caused a stalemate of this process in the
and 2000$.The Code des collectivités localdsocal Authorities CodeCCL) of 2006, which transferre
further responsibilities to theCL and defined their rights and obligations, iistended to revive thg

decentralization process and also plays an important role for the local development regime ifi Guinea.

The different organs within the Communes

Conseil local

Local council Executive Council

Maire Adjoints

Mayor Vice-Mayor

Secretaire i Général

Secretary General

Communal Services

Administrative and Accounting and Development

Technical Services

Legal Services

Elections
- Legal services and

dispute resolution
- Human resources

- Accounting

Finance Services

| -Roadsand
- Information and
communication

Illustration of the local administration at the Siguiri gold mine

Services

|-Education
- Health
- Environmental
protection
- Economic
development

SAG operations are located in tRégionof Kankan, which izomposed of severfréfecturesincluding the
Préfectureof Siguiri. ThePréfectureof Siguiri consists of sever8lousPréfecturesamong which are thBous
Préfectureof Kintinian, Franwalia and SiguCentre.
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onal e de

onal e
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Kintinian, Franwalia and Siguiri are henly SousPréfectures but they are als€ollectivités territoriales
governed each by@onseil local Kintinan and Franwalia aommunes ruralegoverned by €onseil local
calledConseil communautairé\ Présidents at the head of the Executive ceil of theCommune rurale

Siguiri-Centre is a&Commune urbaineggoverned by &onseil localcalled Conseil communalA Maire is at the

head of the Executive council of t®mmune urbaine

1. Localdevelopmentfunding in Siguiri prior 2011

1.1. Legal and instittional regime prior 2011

1.1.1. Legal basis for the local development tax
The local development regime in Siguiri dates back to tfeot November 1993 when SAG
signed theConvention de basé€Convention), which foresaw the payment of a local
development tax tesupport the neighboring communities of the mining projects. This
Convention, amendeth 2005 and a 1993 amendment made to the convention of another
mining company$ociete Miniere de DinguirayeSMD) operating in the same area, form the
basis for the cuent local development regim&hese documents provide little detail loow
the regime should bémplemened enablinglarge discretionin the elaboration of the local

development agenda and the institutions that manage the local development tax.

Box 2: Provisions in the agreements dealing with local development

The Conventionestablishes the development tax paid by SAG to date. Article 13.9 defines the tax as a
iprefectural or | ocal devel oprmantiftoax & ean b nap e diefvied o |

The 2005 Amendment provides that SAG should ftlake pa
2005Y and cooperat with the members of th€onseil localand thePréfecture However, tthe ter

d e v e | ois moedefingd and there is no reference to the development tax.

°ALa Soci ®t ® dmpdtpréfecoral @ulicgdurdedévelopperant regionalequivalent & 0,4%
des recettes brutes annuelles sur ses ventes. Cet impdt sera acquitté de la méme maniére et au méme moment que
la taxe 7 | 6expor t a(Caoneentionde mageArticle 113.49, 1C¢ Navember 19233 . 3. 0

A The dabpshgl be subjectto a prefectural or local development tax equal to 0,4% of gross sales revenues
each year. Such tax shalll be paid in the (3Ame manner
Convention de base, Article 13.19, 11 Novembe&¥3)9

"WAfin de mieux participier au d®veloppement l|local, |
un plan triennial (2006 009) de realization de 5 forages dbdébeau pot
(maternité, creche, éals ¢) dans | a | imite budg®taire corrrespondal
realisss en coop®ration avec | eSAGFAvanant, Article 5, a5 JiRyw2@b)e ct ur e de

10



The 1993 Amendment to SMD<onvention requirepayment ofa development tastipulateghat the tax goes
to thebudgets préfectorauxXprefectural budgets) ambtesthat detailed rulefor the use and distribution of the
partiesd contributions wildl be defined by °tThie| State

Amendmentdoes not provide guidance on the administration and use of the tax.

1.1.2. Management andinvestment of the &velopment tax
To date, lhe Conseil préfectoral de développeméRtefectural Development Council, CPD)
and its predecessofsave been responsible for the implementation of projects using the
development taxes paid by SAG and SMOOhe Government and SA@Gave agreed that
SAG6s development tax should be paidmustht o an

bemade available to fund development projetts

Box 3: Evolution of the Conseil Préfectoral de Bveloppement

1998 to 2005 - Comité Préfectoral de Devéloppeme(Rrefectural Development Committee, Comité
In September 1998, theomitéwas created to analyze, modify and approve project proposals made by the 13
Collectivités of Siguiri (with assistance from CECI) (see Box'#)hdr approval wascontingenton the
alignment of the project with the LDPs. Tl@®omitéalso served as a forum for the different stakeholders to

discuss local development issités

2005 to date — ConseilPréfectoral de Développeme(EPD)
In 2005,the Comitéwas transformed by lawnto aConseil CPDOb6s r ol eComgé:.itsdarvmasthalr t o tt

consultation, harmonization and evaluation forum for local development projects in.8iguiri

The Comité and initially the CPD were presidedver by the Préfet of Siguiri**. In November 2011, a
Presidential decree (CPD Decrexjlered that th@resident othe CPD be determined by election; it could be
either an elected authority or a member of civil soc{@ticle 5, CPD Decree). According to MATE) which

directedthe changé$, the pre2011 CPD was not in line witthe Code des collectivités local¢€CL), because
allowingthePréfetto servea s CP D 6 s and thexkedidelom lodal development projects was incompatiple

with the transfer of local development resgibilities in the decentralization process. MAT&sannounced tha

1 CGA Report (p. 2)

1 CGA Report(p. 2. The documents do notguide information on the legal documents on the basis of which
the Comitéwas set up. The documents also do not indicate how the proposalsCulldetivitéswere

elaborated.

12 CECI Presentatio(p. 11).

13 CGA Report (p. 3).

4 The documents reviewetb not specify thathe Préfetwas president ahe Comité, but the 2011 CPD Decree
foresaw the replacement tfe Préfetby either an elected authority or a member of civil society.

15 MATD Meeting, 23 April 2013.

18 According to Fanta Mamadi Conde, the MBHirected the changes that it considered necessary against the
background of th€ode des Collectivités local€SCL) of 2006.

11



any remaining contradictions between the provisions of the CCL and the role of the CPD will be taken into

accountwhendesigring the new regime.

1.2. Past andcurrent challenges oflocaldevelopmentfunding in Siguiri

Since the introduction of the local development regime in Siguiri, several challenges have led
to suboptimal allocations of the funds received through the development taiATE

sought tocommission a study to assess thergjths and weaknesses of the CBIX it is
unclear if this study has gone ahead and if so when the results are to be published.
Separately, the MATD has recently approached SAG to finance an evaluation study of the
CPD in Siguiri.As these studies are tye be completedtheycould not be reviewed for this
report.Based on ircountry consultations and the available literature (see annex 1) the main
challenges can be divided up into (a) institutional design, capacity and organization; (2)
transparency anaccountability; and (c) cooperation between SAG and the Communes. These

will be discussed in more detail below.

1.2.1. Institutional design, capacity and organization
The institutional regime oflocal development funding in Siguiri has alwgyovided for
monitoring mechanisms (sd&ox 4). Over the years, the monitoring body has been integrated
within CPD. Initially, monitoringwas run by CECI, an independgdanadianNGO, which
wasstaffed and funded independently frane CPD and its predecessoita 2005, theCGA
was created to undertake the monitoringyded by the deslopment taxandrun by former
CECI employeesEventually,the Technical Support Unityhich ispart ofthe CPD, was put

in charge of monitoring

Box 4: Monitoring mechanisms

In January 1998, Siguiri Prefecture requested assistance from the Canadian NGO, Centre for International
Studies and Cooperation (CECI), to design efficient and transparent mechanisms for the management and
investment of the development tax atwl help build capacities within théréfecture ( t hRrojetfide
Développement Sociec o no mi qu e (8oeicE&nogie ideveélopment project of Siguiri, PDSES),
established by SAG and CE®) In response to this request, in February 1998, CECI undertodiksthgocio

Y The information that this study had been commissioned was given by MATD (23 April 2013).

18n their first agreement in July 28, SAG and CECI defined their cooperation in settinghefProjet de
Développement SociBconomique de SigufPDSES and agreed to provide the necessary human and financial
resources for running the PDSE3wSs,no funding for PDSES came from the deyeatent tax (CECI
Presentatiofip. 14). According to the CECI Presentatiofthe first 6-month Agreement was signed between

12



economic study to determine the development needs in Siguiri. Building upon this study, Local Development
Plans (LDPs) were elaborated for the Cllectivités of Siguiri, i.e, the 12 Communes rurales (de
développementind theCommune urbain& CECI also became the implementing agency that executed and

monitored the projects approved by themité&®.

With the creation of CPD in 2005, the initial cooperation between CECI, SAG a@bthi#éended. CECI and
SAG had agreed to set up a new bodyth woul d t ak e and ialine Witk @i, theCelluleode e

N

gestion autonoméSelf Management Unit, CGA) was created in 2805CGA was run by former CEC

employees and financed directly by the 0.4% development tax. The task of CGA was tp eassmrgs angd
monitor the local development projects approved by the CPDhetasks that were formerly performed|by
CECI?®

The 2011 CPD Decree, howevdid not provide a role for CGAand CPD then determined that maintaining
CGA was too expensiv&AG did not agree to provide additional funding for it, on top of its 0.4% development
tax commitment (part of which previously funded CGAxnd the former employees of CGA refused an offer
made by CPD to continue funding it with a 66% salary reductimstead, a new Technical Support Unit was
created within CPD as illustrated Box 5%,

Although independence does not nesardly lead to better monitoring, the integration of the
monitoring bog into CPD combined with its decreasedfinancial and instituonal
independence correlates with an apparent decreasmooftoring effectivenesé®. The
necessity of t he mo nfromd rhien gC PWDn iwabss hiingdhel pi egnhdt
Report?’ A criticism put forward by one stakeholder, for example, was thatsségétion for

the Technical Support Uniitas beepolitically motivated. Thigntegrationhas not only led to

a lack ofcompetence in carryingut the technical supervision, but it has also undermined the

necessary distance that would allow critical oigrsand monitoring of CPD activities.

SAG and CECI in February 199B. 7). It is not clear when the subsequent agreements were signed. The
information relating to thesagreements comes from Fanta Mamadi Cond® used to work for CECI and

later managed CGA (CECIDE Meeting, 26 April 2013).

¥ The documents reviewed for this report do not the specify the various roles of the parties in the elaboration of
the LDPs, buthe CGA Report indicates that they were the result of the work undertaken by CECI and other
NGOs (CGA Reporfp. 2).

2 CGA Report (p. 3),

% Here again, the documents reviewed do not provide detailed information. The information relating to these
developmentsomes from Fanta Mamadi Conde.

2|t is not clear on what legal basis this was done other than the initial agreement between CECI and SAG.
% CGA Report (p. 4).

# |Interview withFanta Mamadi Conde

% CPD Meeting, 19 April 2013.

% Interviews with NGOs

2" CGA Report (p. 23).

13



Moreover it is not clear whether the Technical Support Unit has thwedaite capacity and/or
financial means to monitor the financial aspects of the development projects. Unlike CECI or
CGA, the Technical Supportriit does not have staff responsible for the financial aspects (see
Box 5)?% Although the unitorganizes the tender offers, its wdidcuses on the technical
aspects of the projects, i.erganizing and supenrvigy the construction processhere isthus

no body in charge of monitoring the financial aspects of daeelopmentprojecs. In
comparison, CECI not only supervised technical aspdwi$ also provided increased

transparency and accountabildy the financing sidef the projects.

2 CPD meeting (19th of April 2013)
14



Box 5: Current structure of CPD

Consell communal (CM)

The CM prepares a list with projects - according to the Local Development Plan (LDP) of the
Commune - that is submitted to the CPD

The CPD is composed of the Executive Organ, the Decision-Making Body
and the Technical Support Unit. The CPD is in charge of selecting the
projects, organizing the Tender offer and monitoring the projects in the
development stage (ie construction works, etc).

Executive Organ

Members elected by
Decision-Making Body:

- President: Mayor of
Siguiri

- 1st and 2nd Vice
Presidents: Mayors of
Kintinian and Siguirini

- Administrative and
Finance Secretary

- Development Secretary

Decision-Making Body

Statutory Members
(Décretde
Fonctionnement CPD):

- Different politicians from
Préfecture and Commune
level, Civil Society, Mining
Companies

Role:

- Meets twice a year or at
request to decide — on the
basis of a ,Manuel des
procédures” - which
projects will be financed

Technical Support Unit

Members:
- Engineer and two
assistants

Role:

- Prepares the Tender
offers for the projects

- Monitors the projects
(ie construction works,
etc)

Pursuant to Article ®f the CPD Decree, the Decisidvaking Body elects the members of the Executive Organ.
The DecisioAMaking Body itself is composed of igatutory members includng representatives from ¢h
Circonscriptions territorialeqi.e. representatives of the national government) anctilectivités localegi.e.

representatives of the Elected authorities)i] society and therivate sectofArticle 3, CPD Decree).

While it is not entirely cleahow the voting process works, the DecisMaking Body must follow certain

guidelines which are further discussed in section 2.3.1.

In addition, he Communeshhave <criticized t hesupé&nasomaofithe al Su

construction process. The Setary General of the Mayor of Kintinigarovidedthe example

15



of thePréfetr esi dency fFSAcrconmav atgi dm. t he Secretary
Support Unitdid notproperly supervise the construction procasd when the construction
companies féed to carry out the work according to the tender offiee, CPD declined to
intervene. Th€ommuneselieve they arbetterpositionedto monitor the construction work.

The companies that undertake the construction work, however, do not feel accountiable t
Communesbecause they are selected and paid by the CPD. To resolve this issue, the
Secretary General suggested that @@mmunesshould pay the construction companies

directly.

The new regime shouldlelineate who is responsible for monitoring and mplementing
projects, ensuring that theominated parties are independent from each other and hinee
necessary expertise. An independent monitoring and evaluation hedsecommended

Section 2 explains whether and how the draft Dgé&eaété addressdbese issues.

1.2.2. Transparency andaccountability
In theory, the curremegimeincludes mechanisms to ensure that only projects that effectively
contribute to local development can be funded by the development tax. Projects need to be
alignedwith the develoment approach of theréfecture,be part of the Local Development
Plan and/or address the needs of the majority of the popufafidre consultancy firm Arthur
Andersen was contractdyy the CPDto develop guidelines for the project selection prgcess

thee havesincebeen updated. According to these guidelines, a participatory diagnosis and a

needs assessment are the basis for the selection process of development projects that seek to

be funded by the CP#.Although the CGA Reporistates thathese guideties have been
applied”in the pasttheyare not available for public access and the CPD representatives
were unable to providECSIwith a copy. Thignaccessibilityclearly limits the possibility of
public oversight in the project selection procegdsnwersely, makinghe guidelines publlg
accessible would contribute to the overall transparency of the local development fdgeme.
lack of accessibility of relevant documents is a recurring concern that should be addressed

in the new regime.

2 Although we understand thneed tensue thatindividuals such as theréfetare adequately housglis
guestionable whether the renovation of Bméfed sesidency fulfills the criteria to qualify @sproject that can
be financed by the development tax, as it is unlikely to have a large developmental impact nor does it address the
majority of thepopulation,.
30 CGA Report (p. 4).
L |bid. (p. 5).
*bid. (p. 22).
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The CGA repa notesthat none of the accounting documents of the CPD showed updated
costs and expenses of the projects funded byéehelopment tax® The report criticizes the
absence of justification for differences between the budgeted costs indicated during the
selection process of the projects and the actual costs at the time of their ex&dutitre

majority of cases, the cost estimates for the projects were inaccurate and lacked Ptecision
AsCGAwas tasked with fAevaluati nog,e,casxealcaat i ng
bookkeeping and accounting of the CPD and its profedsstherefore partly responsible for

these inconsistencies.

1.2.3. Cooperation between SAG arfCommunes
In meetings withCommission de réflexion pour le développement de Si@larmmitee on
Local Development in Siguiri, CRD%)and the CPD, the representatives voiced concerns
about the absence of SAG in the local development protessCPD, for example, was
concerned that SAG has not had a significant presence in most ofdhaualmeetings of
the CPD. Furtherthe CRDS criticizednot havinga contact person at SAG, which made
coordination efforts more difficult. The precise role that CRDS and CPD wish SAG to play is
not clearCompanie® r ia theepsocess should be addressedhie new regime.

3 bid. (p. 21).
¥ bid. (p. 21).
% |bid. (pp. 68).
*bid. (p. 4).
3" CRDS is a lobby group/interest group based in Conakry. It is composed déh@epresentatives of the
citizenry from Siguiri.
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2. Local development funding under the new LDF and the CDA

2.1. Political dynamics behind the call for change

The changes to local development funding created by the Mining Code of 2011 are better
understood in the context of tpelitical dynamics. An important factor is the decentralization
process being carried out in Guin@ee Box 6) According to the MoNf and MATD®, the
Government intendfor the local development regime to be fully integrated into the legal and
institutional regimeof the decentralization procesBhe current draftlecree omiprocedures

for the establishment and use of the contributioa nghtsholder for the development of the

local community and rules of operation and management of funds for local economic
developmen (FODELYY ( FODEL D d@maft fegmt) Miniateridl Order on model
community devel opment a gy eckeaotetmst mténtion( TMé ni st e
Communesare in charge of the management of the development tax and the design and
implementation of spEfic development projects pursuant to the Code des Collectivités
(CCL)®, while thePréfedure-level (i.e., CPD, to be fiormed under the FODEL Decree)
plays a monitoring rofé and decides on the allocation of the development tax between and
within the Commune¥ (See Box 7 for a summary of the FODEL Decree and the Ministerial
Order).

Box 6: Code des Collectivités locales (CCL)

Cooperation betwee@ommunes

Under Atrticle 59, theCollectivités(i.e., Communes ruraleand Communes urbineg can establisiConférenceg
inter-collectivités(Inter-Local authorities conferences) in which at least @@nmunesiebate issues that affe
them. The recommendations made at th@eaférenceamust be approved by each of tBenseilé® of the
participating CommunesThe Préfetsand SousPréfetsare allowed to attend thesgonférencesas observery
(Art. 60).

38 Meeting with MoM, 24 April 2013.

39 Meeting with MATD, 23 April 2013.

“0 Article 7, FODEL Decree

“L Article 11, FODEL Decreé see Box 7 on the uncertain language provided by Article 11.
“2 Article 8, FODEL Decree

3 For more detailed information on the Conseils, refer to Box 1.
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Under Article 62, one or mor€ollectivitéscan decide to associate irRegroupemen(iGroup)in order to work
on or manage neprofit public inkerest project8’ Under Article 63, othe€ollectivitésmay at a later stage joi
the Regroupemernif allowed under the rules of tHeegroupemenHowever, the approval of tHéonseilsof all
Collectivitésthat constitute th®egroupemernis required.

Budget and Accounting requirements

Section Jof the CCLestablishes thBublicité du budge{Budget transparencyChapter Sprovides a number g

requirements for accounting purposes, including the need to make the accounts public (Section 6, Art. 5

Local Development Plan and Annual Investment Program

The CCL sets out requirements for the elaboration of Local Development Plans (L)l Chapitre HIl), as
well as Annual Investment Programs (AlPs)he annual breakdown of they®&ar LDP Titre |, Chapitre I\:V).
The AIP has to specify the following elements (Article 529): (1) planned investment works, (2) cost g
investments, (3) sources of fundifay these investments, (4) costs for maintaining the investments, (5) sq
of funding of tkese maintenanaxpensesOnce the AIP is adopted, tRmmmunesust follow it, allowing only
a few readjustment exceptions (Article 531). In order to enhance transparenGgntineunesnust prepare ¢
fiche de proje{project profile) for each developmemtoject. Thefiche de projetnust contain information with
respect to funding, execution and management of the development project and be available to the publi
534). TheCommunesnonitor the fulfillment of the AIPs.

2.2. Defining the beneficiarie®f the LDF and CDA
Article 130 of the 2011 Mining Code establishdeaal development fund_.DF), as well as a

requirement for companies to signcammunity development agreeme@DA) with the
Al oc al communityo | i ving eomingoconcessiot.Howeser,di r e c t
the LDF is not definedn the Mining Codeand neither is its method of allocatioffhe draft

FODEL Decreeand Ministerial Ordeprovide some guidance on the application of Article
130.

“A[ R] ®al i ser en commun

un p rnocpmenun ud iBian ou uh drdit @divs,usoitl i q u e,
de g®rer en commun un service administratif ou un ser
sont des groupements doéint®r°t public condteixteu®=erertnr
commun, dans un but non lucratif, certaines attributi
“Article 130, Mining code: A[C]ommunaut® | ocale r®sid
d'" exploitation ou de sa concession mini reo
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Box 7: Article 130 of the 2011 Mining Code, draft FODEL Decree and draft Ministerial
Order

1. Article 130

Article 130 of the Mining Cod®& requires that 1% of the turnover of gold mining companies is paid into a |
development fund. The article also requiresrtagotiation of CDAs with local communiti€shat live on or in
the proximity of the mine site. The CDAs need to provide for: (1) the transparent and efficient managen
the money contributed by the mining companies to the LDFs; (2) capacity buitditigeflocal communities;
(3) training forthe population; and (4) measures for the protection of the environment and health of the
communitiesas well as processes for the development of social projects.

2. FODEL Decree

FODEL

The FODEL Decree providdor a single Local Economic Development Fund (FODEL). Every mining
company must open a bank accounta me d t he A F OD E Wwith bithen the cantrat liank ortao
commercial bank (Article 4, FODEL Decree). Ev&gmmunewill also open a bank accourthe Decree
recommends that this accowftouldbe opened with the same bank used by the mining company.

Allocation of the development tax

A new CPD will be set up in eveBréfectureon the basis of a regulatory tefiekte reglementaijewhich is
yetto be developedn order to allow for a better harmonizatf®of the development actions in tReéfecture
the CPD decides, through consultatiéhen the allocation of the development tax between and within the
Communesaking into account the conaes of financial equalizatior{Article 8, FODEL Decree).

It is not clear to what extent CPD will prescribe how much money is to be spent in specific geographic g
theCommune

“ATout titulaire doédun titre d'exploitation doitdt contr e
locale résidant sur ou a proximité immédiate de son titre d'exploitation ou de sa concession miniére. Les

modalités d'élaboration de ces conventions sont définies par arrété conjoint des ministres en charge des mines et

de la décentralisation.

L 6 o bg cette codvention est de créer les conditions favorisant une gestion efficace et transparente de la
contribution au d®veloppement | ocal pay®e par |l e titu
renforcement des capacités des communautésleca © | a pl ani fication et 7 | a mi
de développement communautaire.

La convention doit inclure, entre autres, les dispositions relatives a la formation des populations locales et plus
généralement des guinéens, les mesures@dprem pour | a protection de | denviro
populations, et les processus pour le développement de projets a vocation sociale. Les principes de transparence

et de consultation seront appliqués a la gestion du Fonds de Développement Lbocalginsé © t out e conve
développement de la Communauté locale qui sera publiée et rendue accessible a la population concernée.

Le montant de |l a contribution du titulaire dbéun titre
fixé a zérovirgule cing pour cent (0.5%) du chiffre d'affaire de la société pour les substances miniéres de

catégorie 1 et & un pour cent (1%) pour les autres substances miniéres.

Il est créé un Fonds de Développement Local (FDL) qui sera alimenté par cette dontdhutitulaire du titre

minier d s |la premi re ann®e dbdexploitation. Les moda
fonctionnement et de gestion du Fonds de Développement Local sont définies par un Décret du Président de la
Républiqgued

47 We understand thait further version of the Mining Code, presented on June 12, 2013, includes a definition

for "local community, to include all communities6llectivitég affected under a mining title or authorisation

( énsemble des collectivitéffectées par I'activité miniére dans le cadre d'un titre minier ou d'une autofisation

However, he term "affectées’ not defined

“8 Apour une meilleure harmonisation des actions dans la Préfectufear t i cl e 8, FODEL Decr eece
“Apar voie 86 ¢ancécliatiBon FODEL Decree)
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It is also not clear whether CPD will have a consultation role, befandllocation of the tax.

Management of FODEL

The management of the development tax will be under the authority o€Ceatmunepursuant to CCL (Art.
7, FODEL Decree).

Monitoring and Evaluation

The CPD, together with representatives of the miningnpany,will be in charge of monitoring and evaluatin
FODEL (Article 11, FODEL Decree). It is not clear from the current draft of the FODEL Decree whether
also intended fothe CPD to verify that only projects following the selection criteria willfineded. Article 11
of the FODEL Decree provides thae CPD will monitor the actions taken under Article. This appears to bg
an error in reference and should perhaps refer to Article 13, which sets out the selection criteria for
development projects.

A Ministerial Order by MoM and MATD will set up a National Committeertité techniqueto monitor the
development regime. It will be composed of representatrees theMoM and MATD (Article 12, FODEL
Decree) The FODEL Decree does not provide moreadétl s on t hi s National C
appears that it is intended to monitor not only how@Gbenmunesnanage the development tax, but also how
the CPDs carry out their monitoring function of themmunes

Criteria for funding of projects

Article 13 of the FODEL Decree states that pro
funding, and provides a neexhaustive list of examples of the types of projects that may qualify.

3. CDA Ministerial Order

The contracting parties

The Ministerial Order does not c | @avides thathePrésidedtsf f
the Collectivité localewill sign the CDA (Article 4, Ministerial Order). The Model CDA, in the Annex of the
Order, indicates that tHeDA will be between the company and the relevamtnmuneThere is, however, no
definition provided.

The concluded CDA must be approved by the Minister of Mines and Geology #relGafmmunities (Article
5), both of whom are also responsible for the Enmtntation of the Ministerial Order (Article 7).

Preamble and obligations of the contracting parties

The Preamble of the Model CDidreseeghat the agreemenmtill be for a period of 25 yeamndis intended to
facilitate the dialogue and mutual undensting of the mining companies and the local communities.

The Model CDA also details the obligations of the mining companies arCotinenuness follows.
Obligations of the company (Article 3.1, Model CDiglude

- set up a Community Relations Departinand elaborate a community communication agenda;
- support local authorities in the conception, execution and monitoring of projects in a range of al
such as local tourism development, suppmral economic developmerstc.

Obligations of theCommunéArticle 3.2, Model CDA) include:

- work closely with all stakeholders and hold monthly meetings with the mining company;

- use the resources of t@mmungincluding the development tax) in a transparent and efficient
manner to implement projects of LDRyrpuant to CCL;

- use theService Préfectoral de Developpem@itefectural Development Service, SPD) for capacity
building measures and cooperate with SPD in monitoring the development projects;
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- keep the population informed and involved.

2.2.1. ldentification of Communesand dlocation of fundsamongst them

The Mining Codeds reference to filocal commun

First, the term Al ocal communityo (Acommuna.:
the administrative context of Guinéanlike Communeor Collectivité localg¢. The Decree

refers toCollectivités localesi.e., theCommunesas the intended beneficiari®sf the LDF,

while the Ministerial Ordes t i | | uses the | anguage of @Acommu
Ministerial Order, however, suggests that it is themmuneghat are intended to enter into

the CDAs. A new version of the Mining Code may include a definitfoithe definition of

Acommunaut ® | ocaled should be made <cl.ear i n

Box 8 gives two examples of legal texts that have been used in Ghana and Sierra Leone to

address t definition of local communities.

Box 8: Defining the local community — Examples from Ghana and Sierra Leone

The beneficiaries othe fund set up by the Ahafo Gold Project in West&imana are limited to the
communities directly affected by the mine and located within the boundaries of the concession. In th
Responsibility Agreement, local communities are defined as:

1 Communitytowns that are physically located in the Mining Lease of Newmont Ghana Gold L
within the current operational area of the Ahafo Mine Project or within the Mining Lease
under active exploration.

1 Community / traditional areas that have a sigrafit amount of its traditional land covered by t
Mining Lease of Newmont Ghana Gold Limited within the current operational area of the

Mine Project or within the area of the Mining Lease under active exploration.

The Social Responsibility Agreemeligts the towns considered to be the local community at the tim

Agreement was entered into, but provides for annual review of the composition of the local community

The 2009 Mines and Minerals Act 8ferra Leone (sectionl139) gives more leeway faregotiations in its

definition of the community that is to benefit from local development agreements, but restricts the ben

ALe Fonds de D®vel oppement Economique Local vise ~ p
abritant |l es sites dbéexploitation mini res et celles
51Thefic o mmunaut ® be definad iretiie newi verdion of the mining céskse footnote 47)
Social Responsibility Agreement between the Ahafo Local Community and Newmont Ghana Gold Limited,
dated 29 May 2008
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to a single community:

The primary host community is the single community of persons mutually agreed by the holdsmeaflkh
scale or largescale mining licence and the local council, but if there is no community of persons re
within thirty kilometres of any boundary defining the laggale mining licence area, the primary hg
community shall be the local countil.

Where the licence holder and the local council cannot agree on which community is the primg

community, then the Minister is to make a determination.

Second, it is not c¢clear which communities wi
Article 130 is not defined. Thus it is not clear whicbhmmunesshould be included. The
Ministerial Order repeats the language used in Article 130 and does not provide further
gui dance. I n the case of SAGOs operrati ons
currently benefit from the development t&he Ministerial Order in Guinea should clearly

indicate whether it is the role of CPD to determiménich Communes will enter ito CDAs

and will benefit from LDF. The Ministerial Order should also indicate mopeecise criteria

for these decisions or advise CPD to develop such criteria

Third, in case mre than one communitgualifies under Article130, the allocation of the
funds among thes&Communeseeds to be decidedlvhile today allCommunesn Siguiri
benefit from the fundsthere is no clear distribution key to determine wh@bmmunes
benefit most from these fund$.The Decree makes it clear that tbellectivités Localesyill
manage the LDP> However, he distributionamongstCommuness not specifiedin the
Decree Article 8 merely suggests thtte allocation amongt the Communes and within, as
discussed in 2.2.2.will be determined by the CPD to harmonize and equalize the financial

impacts in thdréfecture

The redistribution fund (2011 MininGode Article 165 see Box 10) may come into play on
this aspectArticle 130 (development tax/LDIrcould serve to alleviate tensions between the

%3 http://www.sierraleone.org/Laws/2009 2. pdf

54 According to the CPI19 April2013), Sguiri-Centre, Kintinian and Franwalia receive most of the money
from the development tax

“AConfor mdment aux dispositions du Code des Collecti
FODEL est du strictressortdeseot t i vi t ®s | ocal es, selon | es principes
Decree)..
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mining companies and the local communities and help them build harmonious
relationships, while Article 165 cdd provide for the sharing of mining revenues more
broadly with communities that do not benefit from the LD¥®This mighthelp to avoid
development discrepanciemong the different communities in Guin€d.However, the
example of Peru (seBox 11) demonséites that large fluctuations from mining revenues

might complicate redistribution efforts.

Fourth while it appears (based on the Annex to the Ministerial Order)et@iCommune
will enter into an individual CDAwith the mining companythere may be @lace for a
framework agreemenat the Préfecture level. This could serve as the basis to align
development priorities promote coordination between similar communal programd
harmonize themplementationseeBox 9 on how suchanarrangement has beemade in the
context of the Ok Tedi mine inABuaNew Guineg. Such a framework agreement could also
address larger infrastructure projects that would affect more tha@@menungand which
may be financed by funding from the mining compamyaddition toits development tax
contribution). While the MATD highlighted the importance of such framework agreement
not undermining the transfer of responsibility to @@mmundevel, which it sees as the main
goal of its decentralization efforts, creating a frarmdwagreement at a later stagethe
CDA, with aConférence InteCollectivités or Regroupementould be helpful Furthermore

as illustrated in Box 9, this framework agreement could be usefully signed before the
individual CDAs.

Box 9: Framework agreements — Ok Tedi and Ahafo mines

Individual CDAs with eacfCommunecan address specific local development needs. At the same time
an approach is very resoufzgensive and might lead to inconsistencies in development priocaitiégheir
implementatiorr® Framework agreements between the company and all qualified communities that

binding general principles and objectives are one way to alleviate these commimsthe Ok Tedi ang

Ahafo mineshave signedramework agreenmgsthat encompass more than one community.

* Ring fencingregulations for Article 165 funds are not in place. The mechanism described above might
therefore be vulnerable if Guinea experiences national budgetadisort

>’ The necessity to take communtiy tensions into account is also addressed in El SourceBook, Good Practice
Note on Community Development Agreements, 2011 (p. 6).

58 El SourceBook, Good Practice Note on Community Developiperi0)
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At the Ok Tedi mine project in Papua New Guinea, the parties set up an umbrella process in wh
agreed on broad principles and allocations in a framework agreement. All comispetific agreement

then fad to be developed within this framewgrk.

A similar approach was taken by Newmontds Ah
bet ween the company and al/l i mpacted communit
and reponsibilities of each party and the overarching framework in which the parties are to work tog

i mpl ement key cofhmunity initiativeso.

To balance the decentralization goals of the Government with the need to spend mining

revenues at the communitievel efficiently, it is recommendefibr the mining companyto

sign individual CDAs with each affecte€ommune as well as an umbrella framework

agreement that includes all nearby Communes as well as the CPD. While the project

decisiorrmaking process is épt with the Communes, the umbrella framework agreement

could describe how the affected Communes may coordinate their development agendas, as

well as the various monitoring and evaluation mechanisms. This framework agreement

would provide a platform to dicuss and execute cre€ommune border projects.
Box 10: Article 165 of the Mining Code

Article 165 of the Mining Code addresses the allocation of mining rev&rathsr than the development tax.
15% of Government revenues from minipgpjectswill direcly support the local budgets of tio | | e ¢
locales. According to the MATD, this support will be channeled through a redistribution fund. MoM, M
and the Ministry of Finance will elaborate the details of this fund in an@trété.®® Article 165 specifically

mentions that the relevant mechanisms will be aligned with the provisions of the CCL.

x

tivit®:
IATD

Box 11: Redistributing mining revenues to the local level — The Canon Law in Peru

The redistribution of mining renues to producing regions is established within the Peruvian Constit
The administrative setup in Peru includes 25 regions (regional government), which are subdivided
provinces and 1833 districts (municipalities). In 2001 the Canon Law asse@, which requires that g
royalty payments and 50% of the income tax payments from mining activities be allocated to the pr

regions according to the following distribution:

59 El SourceBook, Gad Practice Note on Community Developmént10)
60 El SourceBook, Good Practice Note on Community Developiperi0)

®1 pursuant tarticle 165, Mining Code, the revenues are the following:a x e mi ni ~re, | es droit
les substancesderca i res ainsi que | a t ax eMisngtax flxalfep tawachuct i on a

mineral substances and tax on Srsathle gold mining).

“Article 130: fALes modal it ®fe ddas iquisae ipoyr deemtest 1

collectivit®s | ocfia® ecso nfjoonitn tl O6doebsj eMi ndidsutnr easr reen
des Financeqnt a@aunxf drim®msi ti ons du Code des col
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10% to the municipality in the producing district
25% to the municipdiies in the producing province
40% to the municipalities in the producing region

20% to the regional government in the producing region

= =4 4 A -

5% to the public universities in the producing reéﬁ)n

This distribution mechanism has led to large budget differencem@ regional and local governmen
especially when commodity prices soared. As the producing regions already had lower pove?f’ythat
distribution of canon revenues may have further increased regional dispg\?it@a;e regional ang
municipality equéization transfers (FONCOR and FONCOMUN) have not made up for the large differ
in canon transfer&

Management challenges arose due to institutional capacity constraints at the local level, as muni
suddenly had to manage budgets that wégeificantly higher.67 The figure below illustrates the fisc

transfers of canon and royalties to the regional and local governments (millions of Nuevos soles).
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Source: Araoz PPT (2013), Fiscal Decentralization in Peru: Achievements and Challenges

2.2 2. Allocationof fundswithin the Commune

Once it is decided how much eaClommunewill receive from the LDFthere remains the
issue as to how tallocate the money withithe territory. Article 8 of the FODEL Decree
suggests that the allocation witheach Communewill be determined bythe CPD to

harmonize and equalize the financial impantshe Préfecture but the FODEL Decree does

% Canon Law 27506

% IMF (2006), Fiscal Decentralization and Public Subnational Financial Management in Peru

65 IMF (2009), Peru Selected Issues

% International Center for Public Policy (2012), Sudtional Revenue Mobilization in Peru

Revenue Watch Institute (2012), Local | evel resour ce
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not provide more guidance as to how CPD should determine this allo€atienunclearto
what extent the CPD will pseribe how much money is to be spent in specific geographic
areas of th&€ommuneand how much discretion each individ@mmunewill have in this
respectTheDecree should clarify whether CPD only determines the allocation of the funds
amongst the Commues, or whether it also determines their allocation within each

Commune.

First, uncertainty remains over thlgeographicakcope of where money should be allocated.
The main question iwhether the moneghould bespent exclusively on development projects
that are i n t htethefimdne, rorewhethehe moneyshouldtalsabe used to
fund projects in villages that arerther awaybut still within the CommuneIn order to
allocate funding efficiently andfoster sustainable development aroundetimine more
broadly, itis recommended that spending should not be restricted to areas within the

Commune that are located close to the mine.

Second,once the geographic beneficiaries are identified, the questiorains ofwhich
projectsshouldbe fundel. To date, investment decisionthe CPDhave been closely linked
to the LDP.The FODEL Decree providesome guidance, statintpat projects that will
generate revenuese eligible for FODEL funding, notably those:

1 addressing theoncernof the commuities neighboring the mines,

1 beingpart ofthe LDP of theCommung

1 having a multiplier effect for other projects, notably pdsture,

1 having a positive impact on the quality of life of the neighboring populations of the

mine,

1 having clear performance ambnitoring criterig®®

| t i s not cl ear what t he drafters of t he F (

creating revenue generating activitieso. Thi

% Dans chaque préfecture, un conseil préfectoral de développement (CPD) est mis en place suivant les

di sposi ti o glementarel hdétermiretpar vaie®e concertations les modalités de pilotage et de
péréquation des financements dans la ou les collectivités locales, pour une meilleure harmonisation des actions
dans la Préfecture, en tenant compte des implantationgigpésides titres miniers concernés (Article 8,

Decree).

% Article 13, FODEL Decree
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fit within the list of criteria. In other word# seems that projects within the LDP that are not
revenue generating will not be eligible for funding. It is doubtful that schools, for example,
could be considered to generate revenues; they may therefore be excluded. The wording of
the FODEL Decreeshould be clearer in defining what sorts of projects fall within the

selection criteria.

International best practice suggesthat the projects under the CDAshould align with the
LDPs to ensure that mines support the development priorities of the comnasneand
complement public interventions.Apart from channeling funds to address the most
pressing issuessuch analignment would also allow for better publiprivate coordination
that is paramount to establish sustainable programs for the communitiés. order to
ensure the alignment of the development agenddh the LDPs of the Communs, the
FODEL Decreeshould specify that the Communeshouldimplementdevelopment projects
according to the provisions aofhe CCL, i.e., in line with LDPs and AlIPsThe CDA (25
years) could go further than the mediwterm (5 year) LDP and set out loaggrm
development objectives for the Communes, covering the life of the mining project and
beyond.The CDA objectives could then be incorporated into the meditemm LDPs and
short-term AIPs. Box 12 illustrates this point.

Box 12: Local Development Fund aligned with Local Development Programs — Fondo

Solidaridad Cajamarca

The Minera Yanacochdocated in Northern Peris the second largest gold minethre world. The company
was formed in 1992 with Newmont Mining Corporation (51.35%), Compania de Minas Buenaventura (43.65%)
and the International Finance Corporation (56}he $iarholders. In 2006the Governmenentered into ar
agreementvith the majormining companies on th&porte Voluntario,a voluntary contribution by the mining
companies to local and regional development forfoflewing four years (20022011). The Minera Yanacocha
committed to contributing 3.75% of h e  mmietrpfitsdto the &ndo Solidaridad Cajamarca (FSC), which
amounted to US$91 million over the four years. Of this total, US$27 million were channeled to regional projects
and US$64 million to local project®. The Technical Coordination Commission (CTC) responsible | for
approvng the projects to be financed by this fund was composed of four representatives of the Yanacocha mine,
one representative of the Cajamarca Regional Government, one representative of the Provincial Municjpality of
Cajamarca and one civil society repreasine. Broad guidelines within the agreemeirectedthe spending

priorities. For CTC to approve a projetitie following conditions had to be fulfilled: (ihe project had to b

1%

®Fondo Solidaridad Cajamarca (2011), Aporte Voluntario de Yanacocha-22005
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alignedwith the local and regional development plans,i{2)ad to bewithin the defined local or regional are
(3) there had to bsufficient evidence that it would have a positive impact on the target grouhe¢é)had tg
be sufficient evidencehat theinterventionwould be costeffective, and (5there had to bsufficient evidence
that theinterventionwould be sustainable. Cfinanced projectproposed by the regional government and ¢
society have beeprioritized (for institutional strengthening programs, for example, it partnered with US
and it is estimatedhat by aligning these fundsith government priorities and partnering witanon minero
projects, the FSC has generated an additional investment worth US$193 million t o p
contribution™ Over the years, project arehave included nutrition health, education, institutional capac

building, rural development, local and regional infrastructure development and cultural heritage.
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2.3.

Managing volatility and sustainability

While the LDF is an important source of income for @@mmunesits manageent poses

significant challengesdue tothe volatile nature of itscontributions Thesecan largely be

traced back to commodity price fluctuations and the phase of the miningtpfigare 1

showsSAGO s

contributions peaked in 201Eor 2013 SAGforecasts aontribution worthUS$1.9 million

c 0 n $ to thé LDF sirce 1998.After a shap fall in 2010 and 2011,

Such revenue volatility complicates the budgeting process for-ymati projects. This is

especially the case when the development tax makesa large proportion of the total

revenues of the communes dependence on these funds inciedseder theMi ni n g

Codebd

new requirementin which gold mining companiesvill pay 1% of their turnover into a local

development fundS A G forecastecaymentsin 2013would amount to US$4.8 milliomand
hence make up a | arger proportion

Figure 1: SAG Local Development Tax Payments
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One way to address this challenge is to save part of the dewibpgax in years where
revenues are high and spend these savings in years where development tax revenues are low.

This is illustrated irFigure 2 by the red line.

Figure 2: Smoothing expenditures

“Smoothed" ‘
expenditures R\

Budget revenue and expenditure

5 years

Source: RWI (2012), Draft Subnamal oil, gas and mineral revenue management

Stabilization and endowment funds are methods uskdlpowithexpenditure smoothingnd
to guarantee the loAgrm sustainability of projectseeBox 13 on the Rdssing Foundation

endowment funah Namibia).

Box 13: Smoothing development fund expenditures - The Rdssing Foundation

Ri o Tinto R°ssing Uranium Limited (RUL) set wup
corporate social responsibility programs. The Fatioth was to be financed by annual contributions of R
worth 2% of all di vidends paid out to sharehol
contribution was used to finance several education projects. As international uraniesrbedan to slide belo
US$9/pound, RUL began to struggle financially. This had a direct impact on the Foundation, as contr
were based on the profitability of RUL. In 1992, for the first time in its history, the Foundation did not r
any contibutions from RUL72 Several smaller projects were discontinued to lower the costs, but w|
prospects of recovering uranium prices and with savings running out, there were discussions of closing

Foundation.

The Foundation was fortunate thatn t he vyears foll owing Namibiab

flows increased significantly and donors were looking for local partners to implement development proje

"2 Grobler, J (2008) 30, THR9ssling Foundation 1973008
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Foundationbés independence fr om [Rrallprojactsattracteédsthirdypan
funding and enabled its continued existence.

After prolonged low uranium prices, which hit rebkttom in 2001 at US$7/pound, the market recovered 4
and prices surged to US$136/pound in June 2007. Having leaoredifficult financial times, the Foundatig
set up an endowment fund in which it places a proportion of annual contributions from RUL. High u

prices have increased the endowment fund significantly in recent years, thereby guaranteeing the Kby

survival even if uranium prices fall in the near future or the mine were to be shut down.

Apart from managing the volatility of the development tax revenussimportant to prepare
for the period after mine closure. Once the mining company stsp®perations, the
Communesvill lose the additional source of income for the local development projeuts.

is particularly risky whera large part of the local economy relies on the mining activities.
Projects financed by the LDF can be an approptiadé to address this challenge. This is
explicitly recognized in the FODEL Decreas it states that projectthat have positive
economic spillover effects on other parts of the local econespgcially after mine closure
are available for funding undéne LDF"® During our consultations, CRDS mentioned that
many young people are attracted by higher salaoe®nly frommining companiesout also
from activities in and associated wihtisanal miing at the site$* Skills that are relevarfor

the postmining eraare therefore lostThe Papua New Guinea Sustainable Development
Program Ltd sengas a good example bbw programscan befinanced to address lostgrm

development goals that are unrelated to mining actiVisies Box 1%

Box 14: Long-term sustainability of local development funds - Papua New Guinea

Sustainable Development Program Ltd

The Papua New Guinea Sustainable Development Program Ltd (PNGSDP) was created in 2002 to inH
Billitondés 52 @kelredcMimet(OTHIL), avihickh BHPnwartted ® divest due to environme
concerns and potential socioeconomic repercussions. PNGSDRfaa-paifit limited liability company, was
set up in Singapore with the objective of acting as a development agenayefa tiee people of Papua Ne
Guinea and especially those communities affected by the OTML. The dividends from the OTML ha

channeled into the Development Fund (timied), which was set up to finance development projects durin

3 Article 13, Decree: “Sont éligibles au Fonds de Développement Economique Local, les projets visant a
créer des activités génératrices de revenus, et notamment ceux (...):ayant un effet d’entrainement sur
d’autres activités menées dans les collectivités, notamment apreés la fereture de la mine*;

74 According to SAGasurveyconducted in 2013 in one village close to the mine suggests that only4% of
recent migrants were seeking a job with SAG - whereas 78% have come to the area to mine for gold
and/or tap into the services industry that had developed around artisanal mining sites.

31



operation of themine, and to the Long Term Fund (ttlirds), which is only accessible after mine closure
will continue to finance projects for a minimum of 40 years after closure. In 201%hiotieof the projects
financed through the Development Fund were basehlemwestern province where the OTML is located,

two-thirds of the projects were natiorfal.

PNGSDP6s setup and financi al resources, whi ch
replicable in other countries. But PNGSDP does progidgood example for how mining revenues can
allocated to guarantee the continuation of community development programs after mine closure. Apart
funding mechanism, PNGSDP also aims to finance projects that could substitute for OTML as ance
driver in the region. PNGSDP categorizes its projects into five work streams, namely infrastructure inve
(road construction and maintenance, upgrading of the airport, port upgrading and electrification p
industry development (agriculturérestry, fishery and banking service projects), social investments (
and sanitation, health and education projects
latter two in particular focus on the long term. Projects are varneliding prefeasibility studies for makin
Daru port a potential trading hub in the region, for an industrial park that would service the port,
commercialization of gas reserves and for undertaking -lscgke power generation projects. Apart fr
providing financing for these studies, PNGSDP will act as a facilitator to support these projects in th
and help identify potential investors. Since 2010, significant effort has been placed on identifying s
actions that could help the tsition of Tabubil from being a mingependent village to a mixed resident
village of choice. In addition, methods are laid out as to how currently subsidized services can be trang
third parties and made economically viaBle.

The central Govanment should ensure that local communities do not suffer from large
revenue/spending volatility by either providing for a local stabilization mechanism or
adjusting the national transfers to th€ommunelevel depending on mining revenuem

the casea local stabilization mechanisns adoptedthe CPD shouldcooperate withlSAGto
assess what reasonable amount should be spent versus saved for the nextdgedy. the
portion of the money saved each year should be invested in conservative assets to neake su
that at least in real terms the money saved does lose value. Moreover, the project
selection under the CDAs should include losigrm sustainability criteria as suggested in
Article 13 of the FODEL Decree

2.4. Monitoring, evaluation, transparency anaccountability mechanisms
The new development regime designed by the draft regulations provides for a system to
monitor the spending of the FODEL. As discussed abdke, CPD, together with

representatives of the mining companies, must ensure th@otheunesonly fund projects

> http://www.pngsdp.com/images/documents/2011_annual_report.pdf
® http://www.pngsdp.com/images/documents/2011_annual_report.pdf
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that follow the specified selection criteri&d’ and thatthe funds aremanage according to

public accounting requirementsnitial technical support and capacity building should be
provided to the CPD. A third party could play thider, as CECI did in Siguiri in the past (see

box 4 and section 2.7.2Monitoring will be based on technical and financial reports by the
beneficiaries of the development t34n addition, a National Committee will monitor the
development regim&€Rio Tint 0ds proj ect i n (Bok ¥) powdesreu ne o f
useful example ohow external expertsan be hiredor monitoring and evaluatiopurposes

under the supervision of mulitakeholder committee3he Decree should also specify the

actions that mayetaken bythe CPD if there is found to be mismanagement of accounts.

The draft regulations provide little guidance on how to monitor the implementation of the
devel opment projects. The regul ations si mpl
the Commundn monitoring (as well as designing and implementing) {ergn development
projects®as wel |l as SPDO6 s? The fraaspaiemcy, achourgability amdt e x t .
publicity requirements othe CCL allow for additionalmonitoring of the local devepment

regimeand the draft regulations should be revised to take these into actbindt parties

such as NGOs and/or the mining companies could monitor the execution of the development

projects and check whether these are in line with the objectivdseof@F. These CCL

requirements refl ect t he suggestions i n th
Agreement Mo d el Regul ations and Exampl e G
devel opment annual expenditure remembdrssob t hat
the public at the [relevant auth®rities] dur
Further, Atracking funding all ocations and

regarding accountability and transparency of paym@hiursuant to the FOEL Decree,

the company has to make public any payments to the FODEL bank account within 72 hours
(Article 5). Any transfer fr o®o mnhver@smpanyo
account also has to be signed by the Presidehe@ P D and t h eepresentatva ny 6 s

77 But see Box 7 for # confusion around whether this role is prescribed in the FODEL Decree.
'8 Article 11, FODEL Decree

 Article 12, FODEL Decree

% Article 3.1.5. Model CDA

8 Article 3.2.4 Model CDA

82WB (2012) Mining Community Development Agreements: Source book (p. 30)

83 WB (2012) Mining Community Development Agreements: Source book (p. 58)
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The CCLand the regime contemplated by the draft regulationslgdaves space for a multi

stakeholder audit committee that could be set up to review the financial activity of the LDF

Evaluation mechanisms should also be devised tcsuneahe impact of the development

projects financed by the LDHnternational best practice suggests that the monitoring
Sshould go beyond metrics such as fipercentag
spento or fipr &*dvonitariey sHouldi atso iadueeddévelopment metrics,

such as UNDP6s Hu ma f°ThB esultsl obtheseenmhitorihgnpcbgrams

should be compiled in reviews that would serve to enhance the quality of future development
objectives and projectBox 15provides arexample in Peru where successful monitoring and
evaluation tools have been applied to projects financed by mining revenues.

Box 15: Monitoring and evaluation® - Asociacién Los Andes de Cajamarca

After tensions arose between the Mené&’anacocha and the local community due to a mercury spill in

and the announcement of plans to explore Cerro Quillish, which is of spiritual significance to th
population and provides the water supply for Cajamarca city, Yanacocha exparmednitsnity developmen
programs with the launch of the Asociacion Los Andes de Cajamarca (ALAC) in 2004; this was sepa
prior to the voluntary contribution fund explained in Box 12. To gain the acceptance of the local com
ALAC consulted wide} with key stakeholders to determine the operating structure of the organization &
scope of the programs it would implement. Currently its board is composed of four members of the Ya
mine, one IFC representative and three civil society memberthermore, the advisory panel to the boar
made up of ten representatives of the civil society. The work streams of ALAC include instit

strengthening, health and education, entrepreneurship capacity building and infrastructure developmen

ALAC has been successful in attractingfonding for its projects mainly due to its stringent apprai
monitoring and evaluation mechanisms. The appraisal and evaluation are based on: (1) How the proje
coincide with the priorities of the target population; (2) the degree to which the objectives of the proje
achieved; (3) the cogtfficiency of the project; (4) the socioeconomic valuation of the project (by quanti
the positive and negative impacts); and (5) the sustainability gfrtiject. For its entrepreneurship projects
common set of fifteen indicators is used to monitor progress over time. These include the number of jo

created, number of production activities, sales and value of assets.

Today ALAC is considered thave one of the leading monitoring and evaluation systems for develo

projects in Perd’

8 WB (2012) Mining Community Development Agreements: Source fpo%&7)

8WB (2012) Mining Community Development Agreements: Source po%&8)

8 http://www.losandes.org.pe/downloadsdZdmetodologicasis.pdf

87 http://siteresources.worldbank.org/EXTOGMC/Resources/Sourcebook_Full_Report.pdf
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2.5. Cooperation between stakeholders

2.5.1. Ensuring an inclusive consultation process when signing the CDA
The literature suggests that it is crucial to give various staftets a voice in the negotiation
process of the CDAE Within a Communewhich is defined by administrative boundaries,
different parties might have diverging or contradictory intereSitsall-scale miners, for
example, might not necessarily have the sgmaespective on local development needs as

representatives from the agricultural sector.

A democratic election process of community leaders is one way to ensure that various
stakeholders are represented in the negotiation process; another way is-stakefftolder
forum, wherediverse groupsfor example women, farmers and yoytare representet.In

the case of th&Communesof Siguiri, the democratically elect®iConseil localof each
Communés arguablybest placed tdill this role’ However, it is mcertain whether these

existing structures really represent the interests of all stakehdfders.

In this context, it might be useful to draw upon the experience of the MDG &antgiving

all stakeholders a voice in the elaboration of the Local DevelopRiangBox 16)

Box 16: MDG Center experience: cooperation and engagement with stakeholders to
elaborate LDPs

The MDG Centerds experience in identifying a
LDPs of theCommunescould serve as a model to drive the CDA process. The aim of the MDG Cent
to engage in a process that wo u-babediiczal Bevdlopment Rl
that has the buin of the Government, is owned by communities aadupported by [SAG], amongst oth
st a k e h®o The MDG Genter proceeded in three stepgakeholder engagement,-ptanning, and

validation- to achieve this outcome:

The Stakeholder engagement process involved joint priority setting, pooling resagcand planning

8 WB (2012) Mining Community Development Agreements: Source book (p. 7)

8 EI SourceBook, Good Practice Note on Community Development (p. 13).

9 The las elections of the€onseils locauin Siguiri were held in 2004.

L El SourceBook, Good Practice Note on Community Developiperit3), suggests that where power
structures are already established, it does not necessarily make sense to run a paradlel proces

92WB (2012) Mining Community Development Agreements: Source pok2).

% The MDG Center for West and Central Africa is part of the Earth Institute at Columbia University and has
been primarily responsible for the implementation of the Millenniumagéks Project and other national and
subnational level development plannipgojects.

94 Scope of Work (p. 6).
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interventions with all stakeholders. These stakeholders included local communities, corbasad
organizations, government institutions, neighboring communities and focus groups, such axae
miners. The Stakeholder engagement wadertaken by both SAG and the MDG Center.

In the Co-Planning phase, the MDG Center used the information received during the stake
engagement process to facilitate the elaboration of LDPs with the respective local government entit

communiyy members and SAG.

For theValidation phase, the MDG Center engaged with all stakeholders again to ensure that e
endorsed the outcomes of the-@anning phase. The drdfDPs were reviewed by all stakeholders g

comments/recommendations were tak#o account.

All of these steps involved very practical and logistical challenges, such as organizing the venues w
stakeholders could meet and providing food and travel reimbursements to participants living farth
from the meeting place@ng others. Moreover, the MDG Center tried to ensure that all stakeholder

represented. For example, the MDG Center ensured that women were represented at thesémeeting

2.5.2. PostCDA involvement and cooperation
While the literature suggests that tr@operation between the communities, companies and
civil society is an important aspect of any local development redimaee is a lack of specific
guidance for how this cooperation should work in pracfi@uch cooperation is desirable as
it can improvethe relationship and understandiagmongthe parties and also increase the
expertise available to the development regime. The development processes of the current
regime, as defined in the CCL, already provide for cooperation with third parties (Article
520)°’. The cooperation between tB®mmunesind the MDG Center is an example of such

cooperation.

% |n addition to theScope of Work document, discussions with the MDG Center provided information about the
MDG Center 6s approoperation.t o st akehol der ¢

%WB (2012) Mining Community Development Agreements: Source §poR6, p. 4%

" Pursuant to Articles 514 and 52Dpde des collectivités localesooperation between the Communes and third
parties isencouraged regardirige elaboration ofe needs assessment and the LDPs:

Article 514,Code des collectivités localdse diagnostic soci@conomique local est élaboré par les services de

| 6admi ni stration | ocale, sous |l a responsabilit® de |6
Léautorit®l ex@Peuti vavekochba utraier tousca pairtie ses études@eonsei | , s o
diagnostic soci@conomique local, ou conclure des ententes pour la réalisation de ces études avec des

organi sations dbéappui c omp ®t &hpeut &re conféréé aprioripari sat i on du

d®l ®gation " | dautorit® ex®cutive | ocal e;

Article 520,Code des collectivités locates L6 aut ori t ® ex®cutive | ocale peut,
traiter tout ou parti e drentlodd®u eohchune des éntemes doursgnl an de d@
®l aboration avec des organisations doéappui comp®tente
a priori par d®| ®gation ° | dautorit® ex®cutive | ocale
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While mining compan e ex@ertise and financial resources can contribute to the development
regime, there isherisk that mining companiesill disproportiorally influence the decision

making process This becomes a problemwhen t he mi ning comp
development/investment agendaedmot align with or account forthe needs of the local
communities. Therefore, the role of the company needs to be carefuliynohete, relying on

the strengths of the compamshile alsoensuring thathe companycannot solely determine

the projects that will be supported. Mining companies are often more capable in project
managemerdénd monitoring and evaluatiomhus, even ifacompany is not given the right to
determine the projects that will Haanced it can play a leading role ithese areadn
particular, the company could assess what project management skills the CPD and communes
lack and on this basis, identify a thirdrpy that couldorovideon-going support and training

in project management the CPD and communedhe thirdparty could bdinanced out of

the development taxOnce sufficient expertise is developed the (PD and communeshe

support can be scaled lxaaccordingly RequiringCDA activities to be aligned to the LDPs
provides additional safeguards to ensure the process serves the development needs of the

community.

Civil society also has a role to plathough it has not been provided for in the draft
Ministerial Order As lack of cooperation betweat stakeholderfas caused problenmsthe
past, institutionalimg such cooperatiors important Regular meetings of a muktakeholder
group with a clear agenda could help to ensorere successful cqmeration. The
organizational setup of the Palabé&@undation (se®ox 17) provides a good example of the
importance of regular interactioamongall stakeholders in CDAs.

The FODEL Decree and the Model CDA contain several provisions that require artenh
the cooperation between the stakeholdirgives CPD a prominent role in the coordination
of the development regime. Even though it is not clear how it will be composed, based on the
experience of the current CPR can be assumed that the futurdPD will also include
different stakeholders, sudsrepresentativegdm the Communesthe Préfecture the mining
companies and civil society. The stakeholders would therefore have a voice in the allocation
of the development tax and could provide theput for the coordination of the development
agenda in th@réfecture These stakeholders wouddsobe involved through the CPD in the
monitoring of FODEL.As theCommunesire going to be responsible for the management of
FODEL, these shoulchave a restctive rolein the monitoring and evaluation proceRather
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than having the right to veto or influence the outcome of the mamgtand evaluation

process, th€ommuneshould onlybe present for consultative purposes

Regarding stakeholder cooperationelaborating the development agenda and the execution

of development projects, Article 3.1.4 of the Model CprAvides some guidance: thening

company has to support tl@mmunea n t he Aconception, execut

pr oj ¥RuttherpAticle 3.2.7 of the Model CDA requires t@®mmunéeo hold a monthly

meeting with the mining company.

Beyond the cooperation already provided forthe FODEL Decree andhe Model CDA it
would be useful to exteshsuch cooperation requirements tthe civil society The CPD

might serve as a forum for the cooperation at the Préfectieeel. A multistakeholder

committee should serve as a forum to enable cooperation, as well as to support the

implementation of the development agenda at the local level.

Box 17: Involvement of mining companies in local development — The Palabora

Foundation

The Palabora Foundation (Foundation) was setup in 1986 by the Palabora Mining Company (Palabora
scale copper mine in northeast South Africawhich Rio Tinto owns a 57.7 percent interest, to as
communities within a 50km radius of the mine. The Foundation was financed by a launching gra
Palabora and the commitment of annual contributions worth 3 percent of net profits. To gudrahte t
term financial sustainability of the Foundation, an Administrative Reserve Fund was set up; since 2
operational cost of the Foundation has been covered by the interest earned on this fund. The ca
development programs have evolved rotiee years and currently focus on three main streams, ng
education, health and economic development. The latter includes business development training co
skill development programs in masonry, carpentry, food preparation and garment product®08, the
Global Business Coalition recognized the Foundation for its contribution towards tackling HIV/Aids

region’”.

The success of the Foundation can partly be traced back to organizational setup and the involv
different stakeholds. The Foundation is governed by a Board of Trustees, which meets on a quarterly
review the progress of the programs. The Board is composed of threeahighg Palabora representative

the director of the Foundation, who manages thetdalay activities; and four representatives from {

% Article 3.1.4., Model CDA «Appuyerl es autorit®s | ocales dans | eurs
Sui vi des projets " |l ong texyme visant ~ promouvoir

% http://www.miningweekly.com/article/globddusinesscoalition-laudspalaborafoundationrsquosivaids
work-200806-20
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community, three with backgrounds in relevant work streams (education, health and business developr
one traditional leader to ensure the transfer of information to the traditional authorities. Acaudiittee
composed of Pricewaterhouse Coopers as external and SAB&T as internal auditors ensure good

governance of the FoundatiSh

Once a year, the Foundation meets with all relevant stakeholders to discuss its activities and updatgyits
The stakeholders include representatives from the local and provincial government, local communi
Chamber of Business, the Trade and Tourism Council and traditional councils. During these meeting
projects are proposed and, if agreedom, these projects are aligned with municipal and provir

development plan¥*

2.5.3. Thirdparty funding and crossCommuneborder cooperation
In discussions with th&overnment SAG has indicatedhat it would appreciate if the LDF
included a mechanism thatlows for third party funding for large infrastructure cross
Communeprojectssuch as main roadSince thesenfrastructureprojects involve more than
one Communea mechanisnshould be createthat allows for cooperation of the mining
companiesat the nterCommundevel, such as theConférencesinter-Collectivités or
Regroupementglescribed aboveWith mechanisms forthird-party funding and cross
Communecooperation, SAGhas indicated that Mvould be willing to contribute additional
funding to projectgshatal i gn wi t h S AGOG6 By raviding rfoe thidpaitynt er e s
funding, successful projects can be expanded through, for example, donor support, thereby
increasing the developmental impact (see an example in BoAi@nativefundingsources
could make up for local development tax contributions when mining revenues araslow

demonstrated in the case of the Namibidsditg Foundatiofsee Box 13).

254, | 22 1LISNF GA2Yy gAGK ySgfte ljdz2t AFASR af 20
Irrespective of thdinal definition of fi Ic @ | communitieso pursuant
Mining Code, it will be important tensure thanew communi ti es that q
c 0 mmu n,ifor exarplé, those that become impacted at a later stage in the opetations,
join the local developmemegime.These newly impacte@ommuneshould be in a position
to sign CDAs with the mining company as w@llap 2 shows different mining blocks where
SAG might start operations in the future ahdtar e | ocated i n areas | i
local commurties under Article 130Sincethe regimewill be alignedwith the CCL, the
cooperation mechanisms BRiegroupemendnd Conférences Inte€ollectivités for example,

would allow newCommunego be integrated into the CPD and any framework agreements

19 http://www.pafound.co.za/
19 hitp://www.pafound.co.za/
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The amual review of the definition of communities under the Ahafo Social Responsibility
Agreement, described in Box 9 above, provides an example of a review mechanism that could

be contemplated.

Figure 3: Communesaffected by potential Siguiri expansion

Location map of mining concessions of SAG in the prefecture of Siguiri
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2.6. Capacitybuilding

Capacity building should be undertaken long before subnational revenue sl®ring
establishedind consequently also before the relevant CDAs are stghiedorder to prepare
for the negotiation of the CDAs and thalbration and implementation of the development
objectives, capacitpuilding processs should be startex$ soon as possible. Going forward,
the decrees or regulations governing the CDA negotiation process could icelpaety

building as a first step.

Capacity building should be based on:

192WB (2012) Mining Community Development Agreements: Source book
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1) providing theCommunesvith the necessary expertise to successfully negotiate the
CDA;

2) providing training on transparency, accountability, project appraisal, monitoring
and evaluation principles to ensure that tHeFLis managed according to the
principles of the mining code; and

3) developing midand longterm capacitybuilding programs.

The FODEL Decree and the Ministerial Order only reiterate the broad requirement to provide
for capacity building. The Model CDfrovidessome additionatletail: theCommunanust

use the SPD to support and build the capacities of the local elected authorities, the members
of the management committees and technical staff (presumably thoseCatntineundevel

that implement the devgdment projectsthough this is not specifigénd provide them with

the tools to manage the resources ofGmenmuneeffectively*> The Model CDA specifies

that the capacitpuilding measures should focus on CCL and the mission cCdmemunes

the differer organs of th&€onseil local the management of the responsibilities transferred to

the Communes budget management and planning, development of companies and the

protection of the environment and management of natural resdfitces

2.6.1. Capacity building folCDAnegotiations
The Model CDA deals with capacity building in respect of management and implementation
of development projects.As the Communesmay not necessarily have the expertise to
negotiate the CDA on their own behalf, itatsoimportant to suppt the Communesn this
processEven if mines are legally bound to provide 1% of turnover to FODEL and even if
regulations get to a detailed level that limit the scope for negotiatlmers, is still a need for
communitiego be equipped with the righegotiation skills teensure that the funded projects
align with commuitiesd d e v e | o p meand that the rightsramdtobligasons of both the
mining companies and th€ommunescontribute to achievinghese priorities Each
community will have diffeent development needs and the regulations need to leave scope for

the expression of each communityds specifici

103 Article 3.2.4, Model CDA
104 Article 3.2.4ivi, Model CDA
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Mining companies are likely to have better knowledge of the technical and economic aspects
of the mining operations, which are impant to understand in order to develop COXdt is

difficult for the parties to agree on a sustainable managgutenforthef u n esobwces if

the operatiorplans and prospecisf the mining companieare not known or understood
Preparing documentatiato inform the stakeholders about production forecasts and potential
eventualities could help alleviate this asymmeiigr example, knowing about tipeobability

of revenue volatility would encouragestakeholders to include expendittai®oothing

measures

Assisting communities with procuring independent expert adsicetical. The question as

to who bears the costs for such advice is an issue that should be addressed in the relevant
Ministerial Order.The current draft does not contain such a prowidtxperience in different
countries shows that the companies commonly cover the '€0Ben if external experts are

hired to assist imefining the CDA requirements is important that th€ommunesre truly

taking part in thediscussions This has tobe seen as an important cornerstone in the
cooperation between the mining companies andCtimunesThe state could appoint an

independent mediator to ensure due prot¥ss.

Box 18: Capacity building before entering into CDA - Ahafo consultations108

The Ahafo CDAs, between Newmont Ghana and local traditional leatters approximately 3 years to
develop. Before the negotiations even started, there was a period of stakeholder engagement and capacity
building, which was aimed at imprimg the technical skills of the communities in negotiating techniques and
land ownership legislatigras well as communicating the aims of the CDAs and information about Newmont.

Engagement was also targeted at identifying the individuals who would bensédp for representing th

[}

communities in the negotiations. This eventually involved 54 representatives from regional govefnment,
community groups and NGOs. The stakeholder engagemerdessincluded meetings with individual
communities, as well as gips that represented specific stakehaldsuch as women and youth. Feedback

from stakeholders indicated that this process of capacity building and engagement was key to the issuge of prior

informed consent, as well as raising general awareness of the &m¥their intentioh?®

1% The longterm strategy for the CDA, refered to in section 2.4., céy o developed when the parties
understand the economic and technical parameters of the mining sector and the specific project.

1%\WB (2012) Mining Community Development Agreements: Source Ifpok8).

197\WB (2012) Mining Community Development Agreements: Source book

1% Environmental Resources Managemafining Community Development AgreeménBractical Experience
and Field Studie§p.26:27)

199 Environmental Resources Managemafining Community Develapent AgreementsPractical Experience
and Field Studies
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In addition to the capacity building, during the negotiations themselves, a lawyer represented the communities
and a neutral professor who was an expert in the area moderated the negotiations. Feedback from bpth NGOs
and Newmont epresentatives found this moderator important in the process, as they were able {o offer
suggestions of sustainable solutions to the various stakeholder groupscavteerns were raised as to the

potential impracticality or unsustainability of certain prepls*

2.6.2. Longterm capacitybuilding programs
A dual approach that allows development of expertise while providing continuing support
seems to be an appropriate way to achieve the cajmdlting goals:'! The experience of
CECI is an example of such a dwadproach CECI not only helped to build capacities, but
also supported the relevant institutions in the execution of the development projects. The
support of theCommunesllows, at least in theory, the execution of projects in a transparent
and efficientmanner even before the necessary capacities are built for the local institutions to
implement the projects themselves. Tgeal is to support the local institutions while
providing training and thento transfer the responsibilities once the necessargrégp is
available. The CECI experience with the CPD in Siguiri suggests, however, that such transfer

and integration of responsibilities into the existirgimeis not selfevident.

A concrete example of a capaehyilding project in the local develaogent context is the
cooperation between Programme doéAppui aux Ci
Francaise de Developpement (AFD), RioTinto and CEGh&@Communeof Boké (see Box

19). This casealso provides a useful exampleaframework in whiclanexternal experts

hired for monitoring and evaluatiopurposesunder the supervision & multi-stakeholder

committee.

10 Environmental Resources Managemafining Community Development Agreemerfsactical Experience
and Field Studies

M1 The cooperation between MDG Center and@oenmuneso elaborate LDPs, a tyj cooperation explicitly
provided for in Article 520, CCL, is an example of such support of local capacities.
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Box 19: Capacity-building projects — the PACV Rio Tinto Project in the Communeof
Boké

The project aims to:
(1) Build capacities for the elaboration of a development agenda with concrete development proje
includes elaborating a Soelconomic Needs Assessment, a Local Development Plan and an A
Investment Plan;
(2) The project ans to build capacities for the management and execution of the development agen(
includes the creation of committees for the following aspects:

1) Committee for Management of the financial resources (CMFR);

2) Committee for Management of the tender ofi@MTO);

3) Committee for Monitoring of the execution of the development projects (CME);

4) Committee for Monitoring of the transparency of the management of financial resources (CMT)

5) Committee for Management of disputes relating to tender offers andtmxeof the projects (CMD).

With the help of CMTO, everyCommunehired an engineer to monitor the construction works of
development projects. At the end of each AIP, the engineer is evaluatee®ME. The members ahe CME

received trainings inrder to develop the capacities to undertake this evaluation.

Pursuant to the PACV Guidelines on Tender offdtre CMTO is composed of a member of tGenseil local
of the Commungone elected authority of thRistrict where the development project wile implemented
three members of civil society, among whom at least one has to be a one woman; three more represe
the Communé&?and the engineer. These members received training in order to development the ng

capacities to prepare and avatle a tender offer.

The members othe CMFR received trainings on the PACV Guidelines on Management, Finance

Accounting®™

Civil society can play an important role in providing supp@md capacity building folocal

stakeholders With the assistane of an NGO, the commune could put in place a strong

H2gécretaire générdfSecretary General) amdceveur commungCommunal collector) and thegent de
développement locélocal development agent
13pACV Report (pp. 9.3).
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monitoring and evaluation process whereby local experts are hired areloverseen by a

multi-stakeholder committee.

2.7. Elements of the CDA process

In Guinea no guidancecurrently exists regardinthe praess for entering into CDAsThe
Ministerial Order addresses implementation in more detail, yet it could still be amended to
provide further guidancéllhe Ministerial Order should prescribethe processthat must be
followed in order to ensure that(1) there is stakeholder engagement and capacity building
prior CDA negotiations (2) that representatives of the local communities are negotiating
and executing CDAs(3) that CDAs align withthe LDPs, (4) that sustainaliity is taken

into account in the projet selection process(5) that there is multistakeholder
representation in determining projects to be funded under the CPaxgl (6) that there are
appropriate monitoring mechanisms in placedowever the CDAs should barticulated by

the affectedCommuneso that its provisions are appropriate to the circumstances of the
particular community. The Ministerial Order shouldot be too prescriptive in what must be
included in a CDA but should provide overall guidance to achieve the main principles

outlined n Figure4.

Figure 4: The main principles of CDAs

Based on actual
community needs available income

Source: WB (2012) Mining Community Development Agreements: Source book
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A key issue to consider is the timing for entering into the GD#hetherthis is donébefore

or after tle mining licens is granted.From the Ministerial Order, it appears that the process

of negotiating CDAs will occur immediately after the notification of the grant of rights. In

contrast, he Development Forum in Papua New Guinea is an example of agrlceeby
stakeholders are given an opportunity to discuss the project prior goatigng of the mining
licene so that the views of affected parties can be taken into account in the decipiant

or not grant the licers(see Box 20).

Box 20: Development Forum in Papua New Guinea

The mining legislation in PNG requires that before any mining licence is granted, the Minister
convene a fiDevel opment For umo, in order to
project. The Minister is required to invite individuals to represent the project developéandowners

the national governmenand the provincial government. While the representatives do not have a r

veto the grant of licence, the Minister yndecide to refuse to grant the licence upon hearing their views.

must

consi

ght to

According to commentaty’, these Development Forums have created the space for resource development

discussions and decisianaking,andhaveensured transparency in identifying benefitd anscountability|

for mining projects. This has led to increased community support for the mining projects.

The outcome of the Development Forum is usually a Memorandum of Agreement (MOA) between

landowners, provincial and national governments and thepanies. These define roles g

nd

responsibilities of all of the parties, the breakdown of royalty distribution to communities and proyvincial

governments, funding commitments by government and the companies, economic and social development

plans (to be adjined with local development plans), environmental management and, more recently, the

establishment of trust funds to manage the funding to the communttieder the mining legislation

MOAs are now required for every projéect.

Other issues to be considd include the circumstances in which the parties will be allowed

to leave the CDA negotiation process. The limited causes for such withdrawal might

be the

d

companyé6és decision not to pursue its operati

4 Environmental Resources Management, Mining Community Development Agreénitnaistical
Experience and Field Studies

15 Environmental Resources Managemafining Community Development Agreemerfsactical Experience
and Field Studies
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the poject®A related issue is when the parties fail to reach an agreement. The Community
Development Agreement Model Regulations and Example Guidelines suggest that the parties
be referred to mediation and ultimately to the relevant political authadrifies.

Grievance and feedback mechanisms should also be provided in the CDA to facilitate their
implementation. While the Model CDA in Ministerial Order provides for ultimate dispute
resolution when grievances <cannot phrigculaset t | e
mechanism for dealing with grievances before this point. Including such a mechanism could
strengthen the Ministerial Order. Thisechanisnmshouldbe independent from the mining
company. Thegrievance resolutiorbody could be composed of mple stakeholders,
including local and traditional authoritiesndshould be integrated with existing mechanisms

in both theCommunesand the mining project. Therefore, some preliminary scoping of
existing mechanisms is required before one is determioedht particular CDA. The
mechanism should also be accessible to all stakeholders, in terms of language, literacy,
geography and technolod}f In order to ensure efficiency, the mechanism could provide for
assessment dhe severity of grievances so thtitey can be dealt with accordingly. Bog 2
providessome of thdegal text of theSocial Responsibility Agreemetetween Newmont

and the Ahaf€Community in Ghana el at ed t o t he ACompdaints Re

Box 21: Complaints Resolution Committee at Newmont’s Ahafo mine

The Soci al Responsibility Agreement establishes a Co
resolving any complaints relating to t hhsisitorfegplbnelment at i

usingfdi al ogue and negotiationd (Schedule 3(1)).

The Complaints Resolution Committee is chaired by theM@derator of the Agreement Fordii and
composed of four additional members of the Agreement Forum, two from the Company and two from the
Community, appointed on an dldoc basis for each complaint by the chairman in consultation with the Standing

Committee of Forum?®

18\WB (2012) Mining Community Development Agreements: Source book

17\WB (2012) Mining Community Development Agreements: Source book

H18\WB (2012) Mining Community Development Agreements: Source book

19The Agreement Forum is composed of Represiegbf the Community and the Company and it has the
floversight responsibility for implementing the Agreendditrticle 8). The members of the Forum appoint an
external Moderator and @doderator (Article 5).

120The Agreement Forum is seconded by a Stan@mmmittee of Forum, a smaller committee that is composed
of the same representatives (Articles113).
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The Complaints Resolution Committee f@Aconsider

s ]

complaints and their oobme to Standing Committee of Forum (Article 15(b)) and makes recommendatigns for

the review of complaints resolution policies (Article 15(c)). The complaints are lodged with the chairman

(Schedule 3(2-8)).

The chairman appoints the members of the Cdtemiwithin 10 days (Schedule 3(3)) and convenes a megting

within 30 days upon receipt of complaint (Schedule 3(4)).

Decisions are made by consensus or majority of the vtitehairman decides in case of equal votes (Article

17(3)).

If the ComplaintsResolution Committee is unable to resolve the complaint, it will be referredStanding
Committee of Forum (Schedule 3(7)) Standing Committee of Forum is unable to resolve the complaint, it

be referred to the Agreement Forwvhosedecision wil be final (Schedule 3(8)).

48

will

and



3. Conclusions andecommendations:

3.1. Issues to beconsidered for inclusion in the draft FODEL Decree and
Ministerial Order

$SAEET EOEIT 1T &£ OITAAl AiTii1 Ol EOEAOGS
1 The regulations should clearly define the communities that benefittfemDFand

enter into CDAgi.e,pr ovi de a cl ear definition of dal
130 of the Mining Code)Althoughthe Annex to the Ministerial Order suggests that

eachCommunaewill enter into a CDA with the mining company, neittiee Ordernor

theFODEL Decree specificalld e f i nes #fl ocal communityo.
Aproxi mityodo should also be included for t
CDAs.

9 Triggers should be defined order to ensure thaew communities that may be
affected by an expanding mining project can be included in the development.regime

1 To balance the decentralization godishe Government with the need to spend
mining revenues at the community level efficientlys suggestdthatmining
companies sigmdividual CDAs with affected Communes (as required by the
Ministerial Order) as well as an umbrella framework agreement with the new. CPD
While the project decisiemaking process is kept with t@@mmunesthe CPD (or
arother umbrella institution)auld serve as platform to discuss and coordinate the

development agendas of tBemmune@ thePréfecture

Allocation of mining revenues
1 In order to allocate funding efficiently and foster sustainable development around the

mine more broadlyit is recommadedthat spending should not be restrictecteas
within theCommunehat are close to the mine. The Decree should include a
provision to make this allocationissuecleadi ndi cat e CPDO6s rol e i1
the allocation of the funds amongst andhivi theCommunes
1 While Article 130(development tax/LDfcould serve to alleviate tensionsgween
the mining companies and the local communities and help to build harmonious
relationships, Article 165 could provide for the sharing of mining revenues mor
broadly, with communities that do not benefit from the LDFis redistribution

mechanisnshouldbe clearly defined.
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Revenue management of the LDF
1 TheDecreeshould contemplate mechanisms to smooth local expenditure. This can be
done either through lacal stabilization fund or the adjustment of national transfers to
the Commundevel depending on mining revenues.
1 Third party funding should be allowed for projects that are aligned to development

priorities and proposed by communities

Determining and managing projects under the LDF

1 TheFODEL Decres houl d make c¢cl ear what i s meant [
generating activitieso as this sentence
aligned with the LDPs.

1 A multi-stakeholder committeat the Commundevel should be established to
determine projects to be funded under the LDF, in line with the CDAs and the LDPs.
This could include community representatives (including those from diverse groups
within the communities), local governmengpresentatives, national government
representatives, civil society and compa
role could be particularly focused snpportingthe management of projects that are
selected In particular the mining company could prifle a gap assessment that
identifies areas where the local authorities need training to make efficient use of the
FODEL funds and help identify external assistance to providéh@job capacity
building. This assistance should be temporary and aimekilbtransfer. The capacity
building costscould be paid out of the development téx.the current draft, the
FODEL Decree does not address this issue and the Model CDA provides athig for
participation of the mining compani@s supporting theCommunen the conception,
execution and monitoring of the projects.

1 Regular meetingsf this multi-stakeholder committesimilar to the monthly meeting
by the company and tt@ommuneprovided for inthe modelCDA, should be required
in order to review and updaplans

1 In addition to these regular meetings, there needs to be effective coordination among
the CommunesBeyondthe monitoring function, thEODEL Decree and the
regulationthat will setupthe CPB houl d emphasi ze CWhdds coor
the GPDwould not necessarily be vested with formal decisiaking powersit

could provide inputs to theommunesTasks could include publishing the budgets,
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preparing the LDPs and AlPs of tBemmunespublishing reviews of the
development approaches of tiéferentCommunesmonitoring the impact of the
projects, identifying best practices, identifying qualified third parties that the
Communesould cooperate with and/or elaborating guidelines for tender offers.

1 A participatory negotiation and implementatiprocesss important in order ttake
into account the views of all stakeholde&uch a procesets the basis for a more
productive cooperation with external stakeholders like companies and development
partners.This couldincrease support for theining project and therefore decrease the
likelihood of conflict.

1 The LDPs ofCommuneshat benefit from the LDF should be adapted to fulfill the
objectives of the Article 130 of the Mining Code and include mechanisms that
guarantee the loagrm sustainabty post-mine closure. Even though LDPs are only
5 years long, the concern for pasbsure sustainability should be clearly embedded in
the CDA and carried from one LDP to thext The requirement to take the long
term, posimine closure perspectivetcnaccount is stated in boitnthe FODEL
Decree andhe Model CDA.

CDA process

1 The Ministerial Order, in providing a model CDA, provides detailed guidance on the
terms of the CDAsMore flexibility is needed to ensutkat the particular projects
and akvelopment objectives can be specific to the circumstances oCeatmune
that enters into a CDA.

1 Itis recommenddthat the Ministerial Order be expanded to proxademeworkfor
the process of negotiating the CDA and for its implementation.

1 The timing forthenegotiation of the CDAs specified to commence after the
notification of the award of mineral rights, yetiould be preferable to incorporate
the CDA process beferthe grant of the mining liceasThis would allowthe
government and the opanytoh ear t he ¢ o mand couldngredsethe i e ws
c o mmu nsupiport dorhe project.Of course, for the mining licenses already in
existence, this timing is not possible. All other regulations relating to the processes
for negotiation of CDAgoutlined below) should, however, be followed for these
mining licenses.

1 Apart from including the communities vitould be beneficial forepresentatives of

boththelocal and national governmefthroughthe CPD)to be involved in the
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discussions leadg to the CDAs, in order to ensure that regional and national planning
priorities are aligned with the priorities identified in the CDA. The CDA can also
assign roles and responsibilitiestihe local and national governmenthe Model
Convention does agn a role to th€ollectivité locale(Article 3.2), which is

important to ensure that it is also involved in providing programs for community
development, which in turn enables sustainability. The responsibilities of the mining
company and th€ollectivité localeshould be adaptable, so that the prescribed
functions can be tailored to the particular circumstances and requirements of each
Communehat enters into a CDA.

1 The Ministerial Order should be expanded to regstia&eholder engagemerithis is
useful to raise awareness of the project and the need for the CDA.

1 Itis important that the engagement process includes all groups in the communities. In
addition to ensuring that the views of all these groups are taken into account, this can
also assisin identifying the individuals who will be responsible for negotiating the
CDA as representatives of the community, so that all members of the community will
support the CDA and benefit from iT.he Ministerial Order provides that the
President of the rel/antCollectivité localewill sign the CDA. It is important that the
necessary engagement and consultation with the community occurs before the
President signs the CDA, in order the agreement to represéime interests of the
community.

1 The Ministeral Order should requireapacity buildingorior negotiations. This
capacity building should aim to improttee skills of the communitida negotiaing
CDAs as well agn articulatingdevelopment priorities.

1 The above processes all take a significambant of time. The Ministerial Order
currently requires CDAs to be signed within six months for existing conventions and
three months for those that do not have existing conventions. This time period may
not be sufficientThe Ministerial Order should rtaconstrain the period of time
required to ensure effective capacity building and engagement.

1 An independent mediatshouldpartin the negotiations.

3.2. Institutional arrangements to complement regulations

While both the Mining Code and the CCL contempiateeased transparency, accountability

and efficiency, it is important that processes and institutions are put in place that ensure this
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goal is met.Capacity building will be needed to ensure that the institutions and relevant

stakeholders are able todertake their roles.

1 A monitoring mechanism should be established to monitor the outcomes of the LDF
projects and the CDA processes and projects. The party responsible for monitoring
should have a degree of independence from the parties involvedenmaehg and
implementing the projects.

1 Apart from projecispecific monitoring tooldyroacer development indices such as the
Millennium Development Goals should be included to measure the effectiveness of
the projects under the CDA.

1 The regulations shodlspecify a monitoring process for the implementation of the
projects. The current draft regulations provide for two levels of monitoring. The first
level (CPD in cooperation with companies) monitors howGbmmunesnanage the
development tax, but only i respect to accounting standards ancptogect
selection; the implementation of the projects is not monitored at this level. The second
level (National Committee) monitors the overall development regime.

1 MATD and MoM should specify the National Comimie e 6s r ol e i n the
Order??* It is currently not clear whether the National Committee is intended to
monitor specific development projects, or whether it plays a role similar to CPD but at
the national level. One role that could be played by thigoNal Committee is to
ensure that development projects selected under FODEL and established under CDAs
align with national planning priorities.

1 While the current drafts provide for cooperation in the monitoring process, this
cooperation only includes tmining companies and SPD. The cooperation should be
extended to other stakeholders, such as representatives from civil society. Civil
society could be represented withine CPD, as is the case in the current CRIil
societycan play an important rein monitoring the LDF and CDA processes, as well
as providing support and capacity building lfmeal authorities

1 Once cooperation mechanisms are established, astak&holder committee could
beset upto oversee the work of local experts hireddpecific tasks of the monitoring

and evaluation process.

21 This is a Minsiterial Order by MATD and MoM, different from the CDA Ministerial Order.
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1 In order to foster the cooperation of the companies an@ahamunesvith civil
society,the CDA shouldalso provide for their presence at the monthly meeting under
Article 3.2.7, Model CDA.

1 Documetts related to the selection, evaluation and monitoring of projects should be
made publicly available in a form that can be understood by the local communities
This should be also the case floe CDAs, LDPs and any other documentation related
to the devapment funding.The FODEL Decree currently contemplates publication
of the contributions by the mining companies to the LDF, and the Ministerial Order
requires that CDA& be made accessible to the publibis should be expanded to
any documentation raled to LDF funded projecté publicly accessible website
could be created to act as a repository of this information. The information should also
be available for public access within the affed@munesThis could be done at
the office of theMaire/Présidentor theSousPréfet

1 The Model Convention requires the company to develop a communications plan to
provide information regularly to the communify. This communication plan should
be subject to approval by the CPD to ensure that the plan amdratiunications
under it are appropriate for the skill level of the communitBesnplianceof the

agreedplan should be monitored.

122 Article 3.1.2, Model Convention
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Annex 2: Capacity building methotf$

Method Capacity Issue(s) Addressed Description
Provide financial  Time and resources are needed for Companies (and potentially government)
and logistical community members and representa-  should be prepared 1o underwrite some
assistance tives, and other stakeholder groups, to  costs of the agreement-makxing precess.
participate in the discussions, negotia- This may need to be discussed and agreed
tions, and consultations required to al the start of the engagement process. May
develop a CDA. Some may be better  include financial contributions to support
able to manage this process than oth-  administrative, travel, staffing costs, etc.,
ors, but it is likely that at least some 1o enable participation. May also include
will need support. logistical support such as the provision of
tfransportation to/from meetings.
Help communities  Technical skills, knowledge, and Information and conclusions provided by the
acesss indepen- axpertise may be lacking among quali- company and its consultants may be viewed
dent expert advice fied communities and other stakehold- by communities with skeplicism or mistrust.
ars, including those skills related to Thus, the best approach may be to provide
environmental, social, and engineering financial resources to communities and
disciplines. Without this knowledge, stakeholder groups so that they can choose
these groups are poorly placed to their own experts to verify data and provide
comment on or accept the potential recommendations, as well as obtain legal
impacts of a project. advice.
Provide train- Community members and leadership  Training can be provided to improve com-
ing related to may not have experience with formal  munities' and stakeholders' understanding
agreement-making negotiation procedures, and will not of interest-basad discussions, the impor-
and negotiation be able to effectively participate in tance of negotiating in good faith, the pro-
procssses the negotiation process without these  cess and requirements of participating
skills. It is important that the principles  in multi-stakeholder dialogue and roundtable
and procedures that will guide the discussions.
CDA development process are mutu-
ally accepted and understood.
Ensure a good The negotiation process will be sup- Community awareness and understanding
understanding of  ported if all participants are informed  can be facilitated by providing informative
the project and have an equal understanding of materials in the local language(s), using
the project and asscciated information. clear and simple terminology, and visual
This includes knowledge of the extrac-  aids and presentations. Other methods may
tive processes, impact pathways, and  include site visits, and helping communi-
the drivers and constraints of respon-  ties to connect with other communities that
sible mine development and corporate have experience with similar developments.
behavior. These activities may have more credibility if
led by an external organization (e.g., NGO,
government, land council).
Appoint indepen-  If a community has had little or ne Power imbalances (real or perceived) can
dant mediators prior experience dealing with extrac- be addressed by the appointment of inde-

tive industries and companies, there
may be concerns about potential
power imbalances in the negotiation
process.

pendent, skilled mediators. Ideally, the state
should take responsibility for appointing and
funding mediators, but they may or may not
have the capacity {(or the trust of the com-
munities) to do so. If the company decides
1o take on this role, it is important that the
mediating party be clearly seen as indepen-
dent from the company, and accepted by the
community.

1Z3\World Bank (2012), Mining 8mmunity Development Agreements: Source Book
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Fund initiatives to  If local governance capacities are Companies may consider longer-term
improve local gov-  lacking, the long-term success and strategies to develop local governance, such
ernance capacities implementaticn of a CDA, as well as as supporting reputable organizations to
the overall stability of the community,  work with local communities 1o strengthen
may be affected. governance processes and representative
structures. Specific activities might range
from the resolution of long-standing disputes
and conflicts within/between communities
and groups, o providing practical assistance
setting up and resourcing representative
bodies.
Networking, Sharing of information and resources  Connecting communities, organization, and
partnerships, can be promoted through networking  individuals through formal and informal affili-
exchanges, and and potential partnerships among and  ations can help to expand service delivery,
creation of new between communities, civil society, improve information sharing, set perfor-
entities etc., thus enabling all parties to more  mance slandards, and empower vulner-
effectively engage in the CDA negotia- able groups. New entities, such as co-ops,
tion and development process. councils, and commaon interest groups can
also help achieve these geals.
Training and skills  Specific capacities and skills which Training and skills development can be
develocpment are lacking can be developed through  supported by companies in a variety of

formal or informal training and skills
development programs.

ways. Benefits can be as simple as having
company staff act as role models, coaches,
or mentors 1o emerging community leaders
1o help develop local leadership skills. The
same can apply to technical expertise, such
as human resources, lrades, geolcgists,
and researchers. More formal programs
may include support for external experts

1o provide training 1o local service provid-
ers (heaith, education, social services) to
strengthen the guality and number of avail-
able services.
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